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Title  3 —  Presidential  Determination  No.  95-14  of  February  6,  1995 

The  President 

Use  of  Peacekeeping  Operations  Account  Funds  for  Enforcing  the 
Serbia  and  Montenegro  Sanctions  Program 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1)  (the  “Act”),  I 
hereby  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  up  to  $17  million  in  funds  made  available  under  chapter 
6  of  part  II  of  the  Act  for  fiscal  year  1995  to  furnish  assistance  for  enforcing 
the  Serbia  and  Montenegro  sanctions  program  without  regard  to  any  provision 
of  law  within  the  scope  of  section  614(a)(1),  including  section  660  of  the 
Act.  1  hereby  authorize  the  furnishing  of  such  assistance. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 

(XTiAJs/uman 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  911  and  915 
[FV95-911-1IFR] 

Expenses  and  Assessment  Rates  for 
Marketing  Orders  Covering  Limes  and 
Avocados  Grown  in  Florida 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Florida  Lime 
Administrative  Committee  and  the 
Avocado  Administrative  Committee 
(Committees)  under  Marketing  Orders 
911  and  915  for  the  1995-96  fiscal  year. 
The  Committees  are  responsible  for 
local  administration  of  the  marketing 
orders  which  regulate  the  handling  of 
Florida  limes  and  avocados. 
Authorization  of  these  budgets  enables 
the  Committees  to  incur  expenses  that 
are  reasonable  and  neces.sary  to 
administer  their  respective  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  April  1, 

1995,  through  March  31, 1996. 
Comments  received  by  March  17, 1995, 
will  be  considered  prior  to  i.ssuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public-inspection  in  the 


Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Brandi,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S. 
Washington,  DC  20090-6456;  telephone 
(202)  720-5331;  or  Aleck  Jonas, 

Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883,  telephone  (813)  299-4770. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

911  [7  CFR  Part  911),  as  amended, 
regulating  the  handling  of  limes  grown 
in  Florida;  and  Marketing  Agreement 
and  Order  No.  915  (7  CFR  Part  915) 
regulating  the  handling  of  avocados 
grown  in  Florida.  These  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  limes  and  avocados  grown  in 
Florida  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rates  as 
issued  herein  will  be  applicable  to  all 
assessable  Florida  limes  and  avocados 
handled  during  the  1995-96  fiscal  year, 
beginning  April  1, 1995,  through  March 
31, 1996.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary’  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Serv  ice  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
busine.ss  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility 

There  are  approximately  45  handlers 
of  limes  grown  in  Florida,  and 
approximately  40  producers  in  the 
regulated  area.  Also,  there  are 
approximately  65  handlers  of  avocados 
grown  in  Florida,  and  approximately  95 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  lime  and  avocado  producers 
and  handlers  may  be  classified  as  small 
entities. 

The  lime  and  avocado  marketing 
orders,  administered  by  the  Department 
require  that  the  as.sessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  limes  and  avocados  handled 
from  the  beginning  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
Committees,  the  agencies  responsible 
for  local  administration  of  their 
respective  marketing  orders,  and 
submitted  to  the  Department  for 
approval.  Each  Committee  consists  of 
producers,  handlers  and  a  non-industry 
public  member.  They  are  familiar  with 
the  Committees’  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committees’  budgets  am 
formulated  and  discussed  in  public 
rheetings.  Thus,  all  directly  affected 
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persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  limes  and 
avocuidos  (in  bushels).  Because  those 
rates  are  applied  to  actual  shipments, 
they  must  be  established  at  rates  which 
will  produce  sufficient  income  to  pay 
the  Committees’  expected  expenses.  The 
recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

The  Florida  Lime  Administrative 
Committee  met  on  December  14, 1994, 
and  unanimously  recommended  1995- 
9f)  expenses  of  $92,270.  In  comparison, 
the  1994-95  fiscal  year  expense  amount 
was  $92,197,  which  is  $73  less  in 
expenses  than  the  amount 
recommended  for  this  fiscal  year. 

'i'he  Committee  also  unimously 
recommended  an  assessment  rate  of 
$0.16  per  55-pound  bushel  of  limes.  The 
1995-96  assessment  rate  remains 
unchanged  from  the  previous  fiscal 
year.  Asse.ssment  income  for  1995-96  is 
estimated  to  total  $64,000  based  on 
anticipated  fresb  domestic  shipments  of 
400,000  bushels  of  limes.  This,  along 
with  $2,500  in  interest  income,  and  a 
wilhdrawl  of  $25,770  from  the 
Committee’s  reserv'e  fund  will  be 
adequate  to  cover  estimated  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1995-96  fiscal  year  are  expected  to  be 
within  the  maximum  permitted  by  the 
order  of  three  fiscal  years’  expenses. 

Major  budget  categories  for  1995-96 
are  $34,000  for  administrative  staff 
salaries,  $10,000  for  research.  $8,300  for 
compliance,  and  $7,300  for  employee 
benefits. 

The  Avocado  Administrative 
Committee  also  met  on  December  14, 
1994,  and  unanimously  recommended 
199.5-96  expenses  of  $107,570.  In 
comparison,  1994-95  fiscal  year 
e.xpenses  were  $116,420,  which  is 
$8,850  more  than  the  $107,570 
recommended  for  this  fiscal  year. 

An  assessment  rate  of  $0.16  per  55- 
pound  bushel  of  avocados  was  also 
unanimously  recommended  by  the 
Committee.  The  1995-96  rate  of 
assessment  remains  the  same  as  the 
previous  fiscal  year.  Assessment  income 
for  1995-96  is  estimated  to  total 
$112,000  based  on  anticipated  fresh 
domestic  .shipments  of  700,000  bushels 
of  avocados.  Assessment  income,  plus 
ail  additional  $1,500  in  interest  income 
will  provide  sufficient  funds  to  cover 


budgeted  expenses.  The  Committee 
anticipates  a  reserx^e  fund  increase  of 
$5,930  because  assessment  income  is 
more  than  budgeted  expenses.  Funds  in 
the  reserve  at  the  end  of  the  1995-96 
fiscal  year  are  within  the  maximum 
permitted  by  the  order  of  three  fiscal 
years’  expenses. 

Major  budget  categories  for  the  199.5.- 
96  are  $34,000  for  administrative  staff 
salaries,  $15,600  for  compliance, 

$12,810  for  insurance  and  bonds,  and 
$10,000  for  research. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Admini-Strator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committees’  recommendations,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1995-96  fiscal 
year  begins  on  April  1, 1995,  and  the 
marketing  orders  require  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  asse.ssable  limes  and  avocados 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committees  at 
public  meetings;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects 
7  CFR  Part  91 1 

Limes,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  915 

Avocados.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  911  and  915  are 
amended  as  follows: 

1  The  authority  citation  for  both  7 
CFR  Parts  911  and  915  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601 -(>74. 

Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations 

PART  91 1— LIMES  GROWN  IN 
FLORIDA 

2.  A  new  §911.233  is  added  to  read 
as  follow's: 

§  91 1 .233  Expenses  and  Assessment  rate. 

Expenses  of  $92,270  by  the  Florida 
Lime  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.16  per  55-pound  bushel  of  assessable 
limes  is  established  for  the  1995-96 
fiscal  year  ending  on  March  31, 1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

3.  A  new  §915.233  is  added  to  read 
as  follows: 

§  915.233  Expenses  and  Assessment  rate. 

E.xpenses  of  $107,570  by  the  Avocado 
Administrative  Committee  are 
authorized,  and  an  asses.sment  rate  of 
$0.16  per  55-pound  bushel  of  assessable 
avocados  is  established  for  the  1995-96 
fiscal  year  ending  on  March  31, 1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserv'e. 

Dated:  February  8, 1995. 

Sharon  Bomer  Lauritscn, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-3786  Filed  2-14-95;  8:45  am) 
BILLING  CODE  3410-02-P 


7  CFR  Part  985 
[FV94-985-5FR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1995-96  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  Class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  1995-96 
marketing  year.  The  Spearmint  Oil 
Administrative  Committee  (Committcn;), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
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West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market. 

EFFECTIVE  DATE:  March  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert }.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
S.W.  Third  Avenue,  Room  369, 

Portland,  Oregon  97204;  telephone: 

(503)  326-2724;  or  Caroline  C.  Thorpe, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Room  2525,  South 
Building,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  i.ssued  under  Marketing  Order 
No.  985  l7  CFR  Part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah). 
This  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  final  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1995- 
96  marketing  year,  which  begins  on  June 
1, 1995.  This  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  260 
producers  of  spearmint  oil  in  the 
regulated  production  area.  Of  the  260 
producers,  approximately  160  producers 
hold  Class  1  (Scotch)  oil  allotment  base, 
and  approximately  145  producers  hold 
Class  3  (Native)  oil  allotment  base. 

Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  [13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
whose  annual  receipts  are  less  than 
$500,000.  A  minority  of  producers  and 
handlers  of  Far  West  spearmint  oil  may 
be  classified  as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  marketing 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  marketing  order  accounts 
for  approximately  75  percent  of  the 
annual  U.S.  production  of  spearmint  oil. 

Pursuant  to  authority  contained  in 
§§985.50,  985.51,  and  985.52  of  the 
marketing  order,  the  Committee 
recommended  the  salable  quantities  and 
allotment  percentages  for  the  1995-96 
marketing  year  at  its  October  5, 1994, 
meeting.  The  Committee  recommended 
the  establishment  of  a  salable  quantity 
and  allotment  percentage  for  Scotch 


spearmint  oil  by  a  unanimous  vote,  and 
a  seven  to  one  vote,  respectively.  The 
member  voting  in  opposition  favored 
the  establishment  of  a  higher  salable 
quantity  that  would  have  resulted  in  a 
higher  allotment  percentage.  The 
Committee  also  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil  by  a  unanimous  vote. 

This  final  rule  establishes  a  salable 
quantity  of  908,531  pounds  and  an 
allotment  percentage  of  51  percent  for 
Scotch  spearmint  oil,  and  a  salable 
quantity  of  906,449  pounds  and  an 
allotment  percentage  of  46  percent  for 
Native  spearmint  oil.  This  rule  limits 
the  amount  of  spearmint  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  the  1995-96 
marketing  year,  which  begins  on  June  1, 
1995.  Salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  marketing  order’s 
inception  in  1980. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  1995-96  marketing  year  is 
based  upon  the  Committee’s 
recommendations  and  the  following 
data  and  estimates: 

(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 

1995 — 57,325  pounds.  This  number  is 
derived  by  subtracting  the  estimated 
1994-95  marketing  year  trade  demand 
of  900,000  pounds  from  the  revised 

1994- 95  marketing  year  total  available 
supply  of  957,325  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1995-96  marketing 
year — 950,000  pounds.  This  number  is 
an  estimate  that  takes  into  account  the 
average  of  total  annual  sales  made 
between  1980  and  1993,  handler 
estimates,  and  information  provided  by 
producers  and  buyers. 

(C)  Salable  quantity  required  from 

1995- 96  regulated  production — 892,675 
pounds.  This  numl^r  is  the  difference 
between  the  estimated  1995-96 
marketing  year  trade  demand  and  the 
estimated  carry-in  on  June  1, 1995. 

(D)  Total  allotment  base  for  the  199.5- 
96  marketing  year — 1,781,433  pounds. 

(E)  Computed  allotment  percentage — 
50.1  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage — 51  percent. 

(G)  The  Committee’s  recommended 
salable  quantity — 908,531  pounds. 

(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  cany'-in  on  June  1, 

1995 — 156,733  pounds.  This  number  is 
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derived  by  subtracting  the  estimated 
1994-95  marketing  year  trade  demand 
of  1,150,000  pounds  from  the  revised 

1994- 95  marketing  year  total  available 
supply  of  1,306,733  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1995-96  marketing 
year — 1,050,000  pounds.  This  number  is 
an  estimate  based  on  the  average  of  total 
annual  sales  made  betw'een  1980  and 
1993,  handler  estimates,  and 
information  provided  by  producers  and 
buyers. 

Co  Salable  quantity  required  from 

1995- 96  regulated  production — 893,267 
pounds.  This  number  is  the  difference 
between  the  estimated  1995-96 
marketing  year  trade  demand  and  the 
estimated  carry-in  on  June  1, 1995. 

(D)  Total  allotment  base  for  the  1995- 
96  marketing  year — 1,970,542  pounds. 

(E)  Computed  allotment  percentage — 
45.3  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
ba.se. 

(F)  Recommended  allotment 
percentage — 46  percent. 

(G)  The  Committee’s  recommended 
salable  quantity — 906,449  pounds. 

The  salable  quantity  is  the  total 
quantity  of  each  cla.ss  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer’s  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  Committee’s  recommended 
salable  quantities  of  908,531  pounds 
and  906,449  pounds,  and  allotment 
percentages  of  51  percent  and  46 
percent  for  Scotch  and  Native  spearmint 
oils,  respectively,  are  ba.sed  on 
anticipated  1995-96  marketing  year 
supply  and  trade  demand. 

Tne  recommended  salable  quantity 
and  allotment  percentage  for  Native 
spearmint  oil  reflects  the  Committee’s 
expectation  that  demand  during  the 
1995-96  marketing  year  will 
approximate  the  demand  initially 
anticipated  for  the  1994-95  marketing 
year.  On  the  other  hand,  the  relatively 
higher  recommended  salable  quantity 
and  allotment  percentage  for  Scotch 
spearmint  oil  for  the  1995-96  marketing 
year  demonstrates  that  the  Committee  is 
concerned  with  the  increasing  Scotch 
spearmint  oil  production  both  inside 
and  outside  the  marketing  order 
production  area,  and  the  industry’s 
desire  to  maintain  a  significant  share  of 
the  North  American  market. 

These  salable  quantities  are  not 
expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
'inanticipated  or  additional  market 


demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantity.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1994-95  season  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reserve  pool. 

This  regulation,  as  adopted,  will  be 
similar  to  those  which  have  been  issued 
in  prior  seasons.  Costs  to  producers  and 
handlers  resulting  from  this  final  action 
are  expected  to  be  offset  by  the  benefits 
derived  from  improved  returns. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
allows  for  anticipated  market  needs 
based  on  hi.storical  sales,  changes  and 
trends  in  production  and  demand,  and 
information  available  to  the  Committee. 
Adoption  of  this  final  rule  also  provides 
spearmint  oil  producers  with 
information  on  the  amount  of  oil  which 
should  be  produced  for  next  season. 

The  proposed  rule  concerning  this 
action  was  published  in  the  December 
15,  1994,  Federal  Register  [59  FR 
646241,  with  a  30-day  comment  period 
ending  January  17, 1995.  No  comments 
were  received. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  vvill  not  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements,  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  Spearrnint  oil. 

For  the  reasons  .set  forth  in  the 
preamble.  7  CFR  Part  985  is  amended  as 
follows; 

PART  985~SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority':  7  U.S.C.  601-674. 

2.  A  new'  section  985.214  is  added  to 
read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  ('.ode  of  Federal  Regulations. 


§  985.21 4  Salable  quantities  and  allotment 
percentages — 1995-96  marketing  year. 

The  .salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1.  1995,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  908,531  pounds  and  an 
allotment  percentage  of  51  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  906,449  pounds  and  an 
allotment  percentage  of  46  percent. 

Dated;  February  8, 1995. 

Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division 
|FR  Doc.  95-3783  Filed  2-14-95;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency  . 

12  CFR  Part  32 

[Docket  No.  95-03] 

RIN  1557-AA72 

Lending  Limits 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION;  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is 
comprehensively  revising  its  rules 
governing  national  bank  lending  limits 
as  part  of  its  Regulation  Review 
Program.  The  final  rule  amends, 
clarifies,  and  reorganizes  the  OC.C’s 
lending  limit  rules. 

The  final  rule  eliminates  inefficient 
and  unduly  burdensome  regulatory 
requirements  and  refocuses  the  lending 
limit  rules  on  the  areas  of  greatest  safely 
and  soundness  concern.  The  new  rule  , 

enhances  the  ability  of  national  banks  to 
lend  while  protecting  against  situations  | 
where  excessive  loans  to  a  borrower  or  j 
related  borrowers  present  safety  and  | 

soundness  concerns.  | 

EFFECTIVE  DATE:  March  17.  1995.  | 

FOR  FURTHER  INFORMATION  CONTACT:  | 

William  C.  Kerr,  National  Bank  ! 

Examiner,  or  Frank  R.  Carbone,  National 
Bank  Examiner,  Credit  and  Management 
Policy,  (202)  874-5170:  P.  Moni  | 

SenGupta,  Attorney  Legislative  and  1 

Regulatory  Activities  Division.  (202) 
874-5090:  Aline  J.  Henderson.  Senior 
Attorney,  or  Laura  G.  Goldman. 

Attorney,  Bank  Activities  and  Structure 
Division.  (202)  874-5300:  Office  of  the 
Comptroller  of  the  Currency  250  E  St 
SW.  Washington.  D.C.  20219. 
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SUPPLEMENTARY  INFORMATION: 

Background 

Although  the  limitations  on  a  national 
bank  lending  to  one  borrower  can  be 
traced  to  the  Currency  Act  of  1863,'  the 
Garn-St  Germain  Depository  Institutions 
Act  (Act),  Pub.  L.  97-320  (1982), 
represents  the  most  recent  major 
revision  of  the  statutory  lending  limits. 
Section  401(a)  of  that  Act  amended  12 
U.S.C.  84  to  raise  the  amount  that  a 
national  bank  may  lend  to  a  single 
borrower  from  10  to  15  percent  of  the 
bank’s  unimpaired  capital  and 
unimpaired  surplus.  It  also  added  new 
exceptions,  defined  key  terms,  and 
provided  e.xpress  authority  for  the  OCC 
to  issue  regulations  to  implement  the 
statute,  including  regulations  to  define 
or  further  define  terms  and  to  establish 
limits  or  requirements  other  than  those 
contained  in  the  statute  for  particular 
classes  or  categories  of  loans. 

The  OCC  implemented  the  amended 
12  U.S.C.  84  with  a  final  rule  published 
on  April  12, 1983  (48  FR  15844).  The 
final  rule  created  a  new  part  32  in  title 
12  of  the  Code  of  Federal  Regulations 
which  replaced  and  restructured 
existing  interpretive  rulings  previously 
found  at  12  CFR  part  7.  The  OCC 
proposed  another  major  regulatory 
revision  of  the  lending  limits  for 
national  banks  on  October  24, 1989  (54 
FR  43398).  A  final  rule  in  response  to 
this  proposal  was  never  adopted, 
however. 

The  Proposal 

On  February  11, 1994  the  OCC 
published  its  proposal  to  revise  the 
lending  limit  regulation  found  at  12  CFR 
part  32  (proposal),  59  FR  6593,  as  part 
of  the  OCC’s  Regulation  Review 
Program.  The  proposal  sought  to 
modernize  the  regulation  and 
incorporate  into  the  rule  significant 
interpretive  positions  of  the  OCC.  The 
proposal  sought  to  comprehensively 
revise,  reorganize,  update,  and  simplify 
the  regulation,  and  to  reduce 
unnecessary  regulatory  burdens, 
without  compromising  the  important 
safety  and  soundness  objectives  of  the 
lending  limits  rule. 

Comments  Received  and  Changes  Made 

The  final  rule  implements  most  of  the 
initiatives  contained  in  the  proposal. 
However,  several  additional  changes  are 
made  in  response  to  the  comments 
received.  Most  of  these  changes  clarify 
the  original  intent  of  the  proposal.  Other 
changes  alter  the  proposed  regulation  in 
a  manner  that  provides  additional 


'  Act  of  Feb.  25, 1863, 12  Slat.  665  et  seq.,  R.S. 
§  5200. 


flexibility  to  banks.  The  final  rule  also 
includes  a  number  of  technical  changes 
to  the  proposal. 

The  OCC  received  28  comment  letters 
on  the  proposal.  The  comments  received 
generally  were  very  favorable.  Comment 
letters  included  16  from  banks  and  bank 
holding  companies,  three  from  law 
firms,  and  eight  from  trade  associations 
and  the  representatives  of  banks,  thrifts, 
home  builders,  and  clearing  houses.  The 
commenters  welcomed  the  OCC’s  effort 
to  reorganize  part  32  and  several  stated 
that  the  changes  made  in  the  proposal 
represented  a  significant  improvement 
over  the  old  rule.  Commenters  generally 
praised  the  new  format  and  the 
additional  clarity  provided  by  the 
revisions.  Some  predicted  that  the 
simplified  regulation  would  reduce 
regulatory  burden  and  compliance  costs. 

Overview  of  the  Final  Rule 

The  OCC  reviewed  the  lending  limit 
rule  with  the  goals  of  reducing 
unnecessary  regulatory  burdens  and 
providing  banks  with  increased 
flexibility  in  their  lending  operations, 
consistent  with  safe  and  sound  banking 
practices. 

As  part  of  this  new  approach,  the  final 
rule  alters  the  definition  of  “capital  and 
surplus’’  upon  which  lending  limits  are 
based.  The  new  lending  limit 
calculation  draws  upon  risk-based 
capital  components  that  a  bank  must 
already  calculate  for  Call  Report 
purposes.  By  relying  on  quarterly  Call 
Report  information,  most  national  banks 
generally  will  be  required  to  calculate 
their  lending  limit  only  once  every 
quarter,  rather  than  every  time  they 
propose  to  make  a  loan. 

The  final  rule  also  adds  a  few  new 
definitions  and  removes  or  consolidates 
old  ones  to  enhance  the  regulation’s 
clarity.  Several  modifications  provide 
banks  with  greater  flexibility  in  certain 
lending  situations,  subject  to  safety  and 
soundness  parameters.  For  example,  the 
rule  includes  a  new  exception  to  the 
lending  limits  to  allow  a  bank  to 
advance  funds  to  renew  and  complete 
the  funding  of  a  qualifying  loan 
commitment  under  circumstances 
where  the  additional  advance  will 
protect  the  position  of  the  bank.  The 
final  rule  also  allows  a  bank  to  advance 
funds  to  pay  for  taxes,  insurance  and 
other  necessary  expenses  to  protect  its 
interest  in  the  collateral  securing  a  loan, 
and  clarifies  when  a  loan  is  considered 
“nonconforming,”  rather  than  a 
violation,  when  it  exceeds  a  bank’s 
lending  limit,  but  was  within  the  bank’s 
lending  limit  when  made. 


Section-by-Section  Discussion 

The  commenters  focused  on 
provisions  of  the  proposal  needing 
modification  or  further  amendment.  The 
OCC  carefully  considered  each  of  the 
comment  letters  and  has  made  a  number 
of  changes  in  response.  Those 
comments  and  any  changes  are 
identified  and  explained  in  the  section- 
by-section  discussion  that  follows.  A 
table  summarizing  the  sections  of  the 
former  part  32  that  are  amended  by  the 
final  rule  is  included  at  the  end  of  this 
preamble. 

Authority,  Purpose  and  Scope  (§  32. 1 ) 

The  proposal  amended  the  “Purpose” 
paragraph  to  expressly  incorporate  the 
objectives  of  safety  and  soundness,  loan 
diversification,  and  equitable  access  to 
banking  services.  The  final  rule  adds  to 
the  “Scope”  paragraph  new  language 
cautioning  bank  management  that  the 
lending  limit  rule  is  not  a  “safe  harbor” 
for  lending. 

The  “Scope”  paragraph  emphasizes 
that  the  lending  limit  rules  are  only  one 
component  of  a  prudent  lending 
program.  National  banks  must  always 
under\vrite  loans  in  accordance  with 
prudent  banking  practices,  in  addition 
to  adhering  to  specific  quantitative 
limitations  such  as  the  lending  limits. 
Several  commenters  remarked  that  the 
OCC  should  amend  the  lending  limits 
provisions  to  recognize  the  existence  of 
limited  liability  companies  as  bank 
subsidiaries,  comparable  to  operating 
subsidiaries.  Treatment  of  limited 
liability  companies  as  operating 
subsidiaries  is  an  issue  raised  in  the 
OCC’s  proposed  changes  to  Part  5  of  its 
regulations,  and  the  OCC  believes  the 
question  is  better  resolved  in  that 
context.  (59  FR  61034,  November  29, 
1994.)  In  the  interim,  however,  when  a 
bank  seeks  permission  to  invest  in  a 
limited  liability  company  as  a 
subsidiary,  and  the  bank’s  voting 
interest  satisfies  the  operating 
subsidiary  percentage  control 
requirements,  the  bank  may  also  seek 
confirmation  that  loans  by  the  bank  to 
the  limited  liability  company  subsidiary 
will  be  treated  in  the  same  way  as  loans 
to  an  “operating  subsidiary”  for 
purposes  of  lending  limits. 

Definitions  (§32.2) 

The  proposal  consolidated  all  the 
definitions  located  throughout  the 
existing  rule  into  a  single  section. 
Commenters  raised  questions  about 
some  of  the  revisions  and  additions 
made  to  the  definitions.  Of  particular 
note  are  the  following  revisions. 


8528  Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Rules  and  Regulations 


Capital  and  Surplus  (§  32.2(b)) 

Under  the  former  rule,  the  statutory 
lending  limit  of  15%  of  capital  was 
applied  to  a  definition  of  capital  found 
in  12  CFR  §  3.100.  The  §  3.100 
definition  serves  as  the  capital  base  for 
certain  other  regulatory  limitations, 
such  as  limits  on  purchasing  investment 
securities,  holding  property  and  OREO, 
and  investing  in  community 
development  corporations.  The  §  3.100 
capital  definition  is  separate  and 
different  from  the  leverage  and  risk- 
based  capital  formulae  used  to 
determine  banks’  capital  adequacy 

In  order  to  reduce  regulatory  burden 
associated  with  calculating  lending 
limits  and  to  begin  the  process  of 
reducing  the  multiple  definitions  of 
capital  currently  in  use,  the  proposal 
changed  the  definition  of  capital  and 
•surplus  used  for  lending  limits  purposes 
by  employing  a  capital  calculation  that 
all  banks  already  make.  Under  the 
proposal,  a  bank’s  basic  lending  limit 
would  be  an  amount  equal  to  15%  of  the 
sum  of  Its  allowed  Tier  1  and  Tier  2 
capital,  plus  the  balance  of  its  allowance 
for  loan  and  lease  losses  (ALLL)  not 
included  in  Tier  2  capital  for  the  bank’s 
risk-ba.sed  capital  calculation.  For 
simplicity,  the  proposal  used  the 
terminology  “capital  and  surplus" 
rather  than  the  statutory  terms 
“unimpaired  capital  and  unimpaired 
surplus.’’ 

The  commenters  generally  favored 
this  approach  to  the  capital  definition, 
however,  some  expressed  concern  that 
the  approach  needed  to  be  clarified.  The 
new  capital  base  for  calculation  of  the 
limit  in  the  proposal  appeared  to  some 
commenters  to  be  the  sum  of  all  Tier  1 
elements  and  all  Tier  2  elements, 
whether  or  not  they  exceeded  the 
amounts  that  could  be  included  in  a 
bank’s  risk-based  capital.  The  final  rule 
adopts  the  proposed  capital  and  surplus 
definition  but  with  an  amendment  to 
clarify  that  only  the  amount  of  Tier  1 
and  Tier  2  capital  that  is  actually 
included  in  a  bank’s  risk-based  capital 
(plus  the  excess  ALLL)  is  allowed  in  the 
bank’s  lending  limit  capital  base. 

Loans  aqd  Extensions  of  Credit 
(§32.2(i)) 

The  commenters  generally  favored  the 
proposed  amendments  to  the  definition 
of  loans  and  extensions  of  credit,  now 
found  at  §  32,2{i),  which  incorporates 
significant  OCC  interpretive  positions 
clarifying  the  term.  Section  32.2(j){l)(iii) 
adds  the  requirement  that  in  order  to 
exclude  a  bank’s  purchase  of  Type  I 
securities  subject  to  a  repurchase 
agreement,  a  bank  must  have  assured 


control  over  or  established  rights  to  the 
securities. 

Some  commenters  requested 
additional  clarification  of  the  meaning 
of  “assured  control.’’  Assured  control 
means  that  the  bank  has  recognized  and 
exercisable  authority  over  the  asset.  For 
example,  a  bank  can  assure  control  of 
property  subject  to  a  repurchase 
agreement  by  taking  physical  possession 
of  the  security  or  by  requiring  a  proper 
recordation  of  ownership  of  book-entry 
securities. 

Section  32.2(j)(lKv)  excludes  all  intra¬ 
day  or  daylight  overdrafts  from  the 
definition  of  an  extension  of  credit. 
Several  commenters  questioned  whether 
the  terms  “intra-day”  or  “daylight" 
were  sufficiently  adaptable  for  an 
increasingly  complex  and  international 
payments  system.  As  the  commenters 
point  out,  more  and  more  banks  operate 
across  .several  time  zones.  The  financial 
payments  systems  are  now  global 
systems  spanning  many  time  zones. 

With  this  in  mind,  several  commenters 
suggested  that  the  final  rule  adapt  the 
meaning  of  a  “daylight"  overdraft  to 
contemporary  conventions.  The  OCC 
believes  these  concerns  have  merit  and 
the  final  rule  drops  the  reference  to 
“daylight”  and  simplifies  the  definition. 
Intra-day  overdrafts  excluded  from  the 
final  rule  are  those  overdrafts  for  which 
payment  is  received  before  the  bank 
closes  its  books  for  the  calendar  day. 

This  change  recognizes  the  reality  of  a 
rapidly  expanding  payments  system  that  ‘ 
may  eventually  run  24  hours  a  day  and 
looks  to  each  bank’s  practice  for  closing 
its  books  for  the  calendar  day. 

Loans  Legally  Unenforceable 

Section  32.2(j)(l)(vii)  of  the  proposal 
was  intended  to  incorporate  OCC 
interpretive  letters  that  elaborated  on 
former  §  32.106,  that  certain  loans  that 
become  legally  unenforceable  would  not 
be  counted  in  calculating  a  bank’s 
lending  limit.  One  commenter  observed 
that  in  attempting  to  incorporate  the 
OCC  interpretive  letters,  the  proposal 
effectively  narrowed  the  effect  of  the 
interpretive  ruling  by  excluding  from 
lending  limit  calculations  only  loans 
that  are  discharged  in  bankruptcy,  or  by 
judicial  decision  or  statute,  and  not 
excluding  loans  that  are  legally 
unenforceable  “for  any  other  reason.’’ 

The  final  rule  returns  to  the  scope  of 
the  original  OCC  interpretive  ruling. 
Under  the  final  rule,  a  loan  (or  a  portion 
thereof)  that  becomes  legally 
unenforceable  for  any  reason  and  has 
been  charged  off  on  a  bank’s  books,  is 
not  considered  a  loan  or  extension  of 
credit.  As  a  matter  of  prudent  banking 
practice,  the  OCC  expects  that  banks 
will  keep  sufficient  documentation  to 


show  why  loans  are  legally 
unenforceable.  These  records  may 
include  letters,  memoranda,  or  written 
agreements  that  evidence  the  bank’s 
legally  enforceable  forgiveness  of  a  loan 
The  financial  records  of  the  bank  also 
should  reflect  that  the  loan  has  been 
charged  off. 

Advances  for  the  Benefit  of  the 
Borrower 

As  proposed,  §  32.2(j)(2)(i)  exempts 
from  the  definition  of  “loans  and 
extensions  of  credit"  additional  funds 
advanced  to  a  borrower  by  a  bank  for 
taxes  or  insurance  if  the  advance  is 
made  for  the  protection  of  the  bank.  The 
purpose  of  this  exemption  was  to  allow 
banks  to  preserve  the  value  of  the 
collateral  securing  a  loan.  The  proposal 
requested  that  commenters  address 
whether  advances  made  for  other 
purposes^hould  be  similarly  exempted 
from  the  definition  of  loans  and 
extensions  of  credit.  Commenters 
responded  that  the  purpose  of  the 
exemption  is  served  by  allow  ing  an 
advance  for  any  purpose  that  protects 
the  collateral. 

The  OCC  carefully  considered  the 
comments  received  on  this  issue.  The 
OCC  recognizes  that  there  may  be 
situations  when  an  advance  on  behalf  of 
a  troubled  borrower  could  help  the 
lending  bank  avoid  greater  expenses 
after  foreclosure.  For  example,  an 
advance  for  the  purpose  of  repairing  a 
leaking  roof  is  more  cost  effective  than 
waiting  until  after  foreclosure  which 
leads  to  spending  more  money  to  restore 
the  value  of  water-damaged  OREO. 
However,  using  the  exemption  to 
advance  funds  for  building  new 
property  would  not  be  consistent  with 
the  purpose  of  the  exemption.  The  OCC 
also  has  concerns  that  banks  reasonably 
anticipate  a  borrower’s  need  to  fund 
various  expenses  in  determining  the 
appropriate  size  of  the  loan  that  a  bank 
is  able  to  extend  and  that  the  e.xemption 
not  create  incentives  for  borrowers  to 
divert  or  reclassify  spending  in  order  to 
qualify  larger  portions  of  their  credit 
needs  for  the  exemption. 

Nevertheless,  the  OCC  believes  that  a 
moderate  extension  of  the  exemption  to 
allow  advances  to  pay  for  more  than 
taxes  and  insurance  is  appropriate, 
provided  that  the  expenses  have  not 
been  structured  to  avoid  a  bank’s 
lending  limits.  The  final  rule  therefore 
exempts  from  the  lending  limit 
reasonable  advances  made  on  behalf  of 
the  borrower  to  pay  for  necessary 
maintenance  and  certain  other 
expenditures  when  an  advance  is 
consistent  with  safe  and  sound  banking 
practices  and  designed  to  protect  the 
lending  bank’s  interest  in  the  collateral 
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As  before,  these  advances  will  be  treated 
as  an  extension  of  credit  and  taken  into 
account  in  calculating  the  bank’s 
lending  limit  if  the  bank  seeks  to  make 
an  additional  loan  to  the  same  borrower 

Accrued  and  Discounted  Interest 

Section  32.2(i)(2)(ii)  of  the  proposal 
clarified  the  type  of  accrued  and 
discounted  interest  that  would  qualify 
for  an  exclusion  from  the  definition  of 
“loans  and  extensions  of  credit”  The 
proposal  also  provided,  however,  that 
accrued  and  discounted  interest  would 
be  treated  as  an  extension  of  credit  if  a 
bank  sought  to  make  another  loan  to  the 
borrower. 

Several  commenters,  particularly 
large  banks  with  loans  to  foreign 
governments,  objected  to  this  provision 
of  the  paragraph.  One  commenter  stated 
that  this  provision  would  be  a  major 
problem  for  banks  seeking  to  restructure 
loans  to  foreign  governments  with 
substantial  accrued  interest.  The 
proposed  provision  could  severely 
impair  a  bank’s  ability  to  participate  in 
any  new  extensions  of  credit  in 
connection  with  that  type  of  sovereign 
debt  restructuring.  Other  commenters 
pointed  to  the  1982  Gam-St  Germain 
amendments.  Pub.  L.  97-320  (1982). 
which  changed  the  language  of  12 
U.S.C.  84  from  “total  obligations”  of  a 
borrower  to  “loans  and  extensions  of 
credit”  These  commenters  argued  that 
the  1982  amendment  reflects  a  shift  in 
the  focus  of  the  statute.  They  argued 
that  the  1982  amendment  confirms  that 
§  84  is  not  directed  to  interest  that  is 
contractually  due  but  is  intended  to 
limit  only  the  funds  that  actually  leave 
the  bank  in  the  form  of  principal.  In 
short,  these  commenters  believe  that  Ihe 
lending  limits  apply  to  money  loaned, 
not  money  owed. 

The  OCC  believes  the.se  comments 
nave  merit.  In  order  to  provide  greater 
flexibility  to  banks  seeking  to  improve 
their  recoveries  through  loan  work-outs 
and  restructured  loans  with  troubled 
debtors,  the  final  rule  modifies  the 
OCC’s  previous  approach.  Under  the 
final  rule,  a  bank  need  not  attribute 
past-due  or  accrued  interest  to  a 
borrower  for  purposes  of  the  lending 
limit.  However,  as  already  noted,  all 
loans  made  by  a  national  bank  must  be 
underwritten  in  accordance  with 
prudent  banking  practices,  in  addition 
to  adhering  to  specific  quantitative 
limitations  such  as  the  lending  limits. 
National  banks  therefore  should 
consider  the  pos.sibility  of  unscheduled 
interest  accruals  in  determining  the 
amount  of  the  bank’s  original  extension 
of  credit,  and  also  must  bear  the  prudent 
banking  practices  standard  in  mind 
when  extending  additional  credit  to  a 


borrower  with  past-due  or  accrued 
interest. 

Renewals 

The  proposal  incorporated  an  OCC 
interpretive  position  that  excludes  from 
the  definition  of  “loans  and  extensions 
of  credit”  certain  loan  renewals  or 
restructurings  if  the  bank  first  exercised 
“best  efforts”  to  bring  the  loan  into 
conformity  with  its  lending  limit. 

Several  commenters  questioned  whether 
the  use  of  the  term  “best  efforts”  sets  a 
standard  that  is  too  high  to  provide  any 
practical  application.  The  OCC  agrees 
and  the  final  rule  uses  the  term 
“reasonable”  efforts,  which  better 
reflects  the  OCC  expectation  and  the 
original  intent  bf  the  proposed 
amendment. 

Items  in  the  Process  of  Collection 

The  OCC  has  generally  taken  the 
interpretive  position  that  giving  credit 
for  uncollected  items  is  a  loan  or  an 
extension  of  credit.  However,  under  the 
proposal,  the  OCC  also  created  an 
exception  for  instances  where  payment 
is  required  by  Regulation  CC  of  the 
Federal  Reserve  Board.  12  CFR  part  229 
Regulation  CC  specifies  certain  time 
frames  within  which  funds  must  be 
made  available.  Several  commenters 
correctly  pointed  out  that  although  the 
intent  of  the  proposal  was  to  provide 
additional  flexibility,  the  effect  of  the 
change  did  not  achieve  that  result.  In 
fact,  the  proposal  may  have  prevented  a 
bank  from  giving  credit  for  an 
uncollected  item  prior  to  the  day  stated 
in  the  mandatory  availability  schedule 
in  Regulation  CC,  by  requiring  the  bank 
to  treat  that  advance  as  an  extension  of 
credit. 

The  final  rule  amends  this  paragraph 
by  providing  that  amounts  paid  on 
items  in  the  normal  process  of 
collection  do  not  constitute  a  loan  or 
extension  of  credit.  However,  once  an 
item  is  returned  or  dishonored  by  the 
paying  bank,  it  no  longer  is  in  the 
normal  process  of  collection.  Payment 
by  a  bank  against  a  dishonored  item 
would  be  an  extension  of  credit. 

Participation  Loans 

Section  32.2(j)(2)(vi)  of  the  final  nde 
revises  the  proposal’s  treatment  of 
participation  loans.  The  proposal 
incorporated  interpretive  positions 
previously  found  at  §  32.107  and 
included  a  new  provision*requiring  a 
bank  that  originates  a  loan  to  receive 
funding  from  the  participants  on  the 
same  day.  If  the  bank  did  not  receive 
participant  funding  on  the  same  day.  the 
proposal  required  the  bank  to  treat 
unfunded  portions  as  a  loan  from  the 
originating  bank  to  the  borrower.  Many 


commenters  suggested  that  the  OCC 
eliminate  the  same-day  funding 
requirement  because  it  is  impractical 
The  OCC  disagrees  with  that  contention 
and  believes  the  participant  funding 
provision  is  an  important  protection  to 
the  originating  bank  that  will  help 
ensure  prompt  funding  by  participants 
The  commenters,  however,  correctly 
point  out  that  delays  in  the  timing  and 
delivery  in  funding  a  participation  are 
not  infrequent.  The  OCC  does  not 
intend  for  inadvertent  funding  delays  to 
cause  lending  limit  violations.  The  final 
rule  therefore  extends  the  funding 
period  to  provide  a  more  realistic 
timeframe  to  address  temporary  or 
inadvertent  funding  errors.  The  final 
rule  provides  that  a  participation  loan  is 
not  attributed  to  the  originating  bank  if 
it  receives  funding  from  the  participants 
before  the  close  of  business  on  the  day 
after  it  makes  funds  available  to  the 
borrower.  The  final  rule  also  sets  forth 
standards  for  an  originating  bank  that,  if 
followed,  shield  the  bank  from  a  lending 
limit  violation  in  the  event  that  a 
participant  fails  to  fund. 

Special  Lending  Limits  (§32.3(b)l 

Section  32.3(b){3){ii)  of  the  proposal 
required  an  inspection  and  valuation  of 
livestock  that  is  “current,  taking  into 
account  the  nature  and  frequency  of 
turnover  of  the  livestock”  in  order  to 
qualify  for  the  special  lending  limit  for 
loans  secured  by  doriuments  covering 
livestock-.  Former  part  32  required  that 
an  “inspection  and  appraisal  report”  be 
performed  at  least  every  12  months  or 
more  frequently  as  deemed  prudent. 

The  proposal  recognized  the  differences 
in  turnover  between  different  kinds  of 
livestock  that  secure  a  loan.  It  removed 
the  presumption  that  an  inspection  and 
appraisal  report  perfonned  every  12 
months  is  adequate. 

Several  commenters  questioned  this 
change.  The  commenters  read  the 
former  rule  to  require  an  inspection 
report  only  once  every  12  months. 
.Although  some  commenters 
characterized  the  proposal  as  more 
burdensome  than  the  old  requirement, 
the  CXIiC  lielieves  it  is  not.  In  fact,  the 
former  rule  required  an  inspection  and 
appraisal  report  more  frequently  than 
once  a  year,  if  it  was  prudent  to  do  so. 
The  proposal  actually  reduced  burden 
by  allow'ing  the  use  of  valuations,  rather 
than  appraisals,  when  appropriate. 
Recognizing  the  need  for  clarity, 
however,  the  final  rule  includes  the 
requirement  that  an  inspection  or 
valuation  be  made  no  less  frequently 
than  every  12  months. 

Section  32.3(b)(5)  of  the  proposal  also 
provided  a  new  exception  to  the  lending 
limits  to  enable  a  bank  to  renew  a 
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qualifying  commitment  to  lend  in  order 
to  complete  the  financing  of  a  project  in 
process.  Under  the  proposal,  the 
advance  had  to  be  to  protect  the 
position  of  the  bank,  and  the  amount  of 
additional  advances  could  not  exceed 
the  lesser  of  the  unfunded  portion  of  the 
original  commitment  or  5  percent  of  the 
bank’s  capital  and  surplus.  Commenters 
generally  supported  this  position. 

Several  suggested,  however,  that  for  the 
exception  to  accomplish  its  intended 
purpose,  the  OCC  should  allow  the  hank 
to  fund  the  full  amount  of  the 
commitment  even  if  it  w'as  in  excess  of 
the  five  percent  cap. 

The  OCC  believes  that  this  suggestion 
has  merit,  but  is  also  concerned  that  full 
funding  of  the  original  commitment 
must  not  compromise  a  bank’s  safety 
and  soundness.  Accordingly,  the  final 
rule  modifies  the  approach  contained  in 
the  proposal  to  allow  funding  up  to  the 
amount  of  the  original  commitment, 
provided  the  renewal  and  additional 
funding  thereunder  is  consi-stent  with 
safe  and  sound  banking  practices,  is 
made  to  protect  the  bank’s  position,  and 
will  enable  th^  borrower  to  complete  the 
project  for  which  the  original 
commitment  was  made. 

Section  32.3(b)(6)  of  tho  proposal  was 
not  included  in  the  final  rule.  This 
paragraph  set  forth  a  special  lending 
limit  that  expired  on  January  1, 1995. 
Since  the  section  serves  no  purpose 
after  that  date  it  is  not  incorporated  into 
the  final  rule. 

Loans  Exempt  From  the  Lending  Limit 
(§  32.3(c)) 

Section  32.3(c)(3)  is  revised  in  the 
final  rule.  This  paragraph  provides  that 
loans  collateralized  by  U.S.  government 
obligations  are  exempt  from  the  lending 
limits  to  the  extent  of  the  current  market 
value  of  the  collateral.  This  exemption 
includes  loans  that  are  secured  by 
bonds,  notes.  Treasury  bills,  or  similar 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  full  faith 
and  credit  of  the  United  States 
Government.  This  exemption  was  the 
subject  of  several  commenter 
suggestions  that  it  be  expanded  to 
include  loans  that  are  .secured  hy 
instruments  with  comparable 
government  backing.  The  OCC  agrees 
with  these  comments  that  certain  other 
forms  of  collateral  that  carry  the  full 
faith  and  credit  of  the  U.S.  government 
pose  no  greater  risk  of  loss.  Accordingly, 
the  final  rule  relies  on  the  OCC’s 
authority  under  12  U.S.C.  84(d)(1)  to 
establish  limits  or  requirements  other 
than  those  specified  in  the  statute,  for 
particular  classes  or  categories  of  loans, 
to  include  an  additional  class  of  loans 
in  the  exempt  category — loans 
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guaranteed  as  to  repayment  of  principal 
by  the  full  faith  and  credit  of  the  U.S. 
Government.  This  exemption  includes 
qualifying  Small  Business 
Administration,  Federal  Housing 
Admini-stration,  and  Veterans 
Administration  guaranteed  loans,  but 
only  to  the  extent  of  the  government 
guarantee. 

Some  commenters  suggested  that  the 
final  rule  also  extend  this  exemption  to 
loans  that  are  secured  by  other  types  of 
instruments.  The  OCC  has  carefully 
considered  these  suggestions,  but  does 
not  agree  that,  as  a  general  matter,  the 
principal  and  liquidity  risks  presented 
by  the  suggested  types  of  instruments 
are  sufficiently  comparable  to  the  risks 
of  directly  holding  the  U.S.  Government 
securities,  or  government-backed  loans. 
Accordingly,  the  OCC  declines  to  add 
an  additional  category  of  collateral  that 
could  qualify  a  loan  for  an  exemption 
from  lending  limits. 

The  final  rule  also  modifies 
§  32.3(c)(10)  of  the  proposal.  As 
proposed,  this  paragraph  was  intended 
to  incorporate  OCC  interpretive 
positions  on  loans  to  leasing  companies. 
This  paragraph  allows  banks  to  attribute 
loans  made  to  leasing  companies  to  the 
lessees  when  certain  conditions  are  met. 
The  final  rule  includes  minor  changes  to 
en.sure  that  the  conditions  for  this 
treatment  are  no  more  burdensome  than 
if  the  bank  were  to  act  as  a  lessor  itself 
subject  to  12  CFR  part  23.  These 
changes  better  convey  the  current  OCC 
interpretive  position. 

Frequency  of  the  Lending  Limit 
Calculation  (§32.4) 

The  former  rule  required  a  bank  to 
determine  its  lending  limit  for  each  loan 
on  the  date  that  it  made  a  loan.  The 
proposal  simplified  this  requirement  by 
allowing  a  bank  to  rely  on  its  quarterly 
calculation  of  capital  found  in  its  Call 
Report.  Rather  than  calculate  daily, 
under  the  proposal  the  bank  generally 
could  calculate  the  lending  limit  once 
for  the  entire  quarter.  However,  the  OCC 
was  concerned  that  a  significant  decline 
in  capital  between  quarterly 
calculations  could  result  in  a  bank 
lending  at  a  level  above  its  actual  limit 
for  the  duration  of  the  quarter 

To  prevent  a  bank  from  lending  in 
excess  of  a  shrinking  capital  base,  the 
qsroposal  required  a  bank  to  recalculate 
its  lending  limit  between  quarters  if 
there  were  a  change  in  its  capital 
category  for  purposes  of  prompt 
corrective  action,  or  if  a  “material 
event”  occurred  that  caused  its  capital 
to  increase  or  decrease  by  10  percent  or 
more.  However,  it  was  recognized  that 
what  constitutes  a  “material  event”  for 
this  trigger  may  not  be  readily  defined. 


Anticipating  criticism  of  the  material 
event  component,  the  proposal 
suggested  an  alternative:  a  simple 
increase  or  decrease  of  10  percent  in  a 
bank’s  capital  between  quarters  would 
trigger  the  recalculation  obligation. 

Comment  was  mixed  on  both 
approaches  to  the  recalculation  trigger. 
Generally,  commenters  characterized 
the  “material  event”  element  as  too 
vague  to  be  useful.  Many  suggested  that- 
a  simple  percentage  test  would  be  mom 
reliable  and  useful.  Others  questioned 
whether  a  percentage  test  was  needed 
given  the  OCC’s  general  ability  to 
require  more  frequent  calculations  in 
individual  cases.  The  OCC  finds  these 
arguments  persuasive.  The  OCC  has 
concluded  that  the  material  event 
element  is  too  vague  to  give  a  reliable 
indication  of  the  need  to  recalculate.  As 
a  result,  the  OCC  has  not  included  this 
requirement  in  the  final  rule. 

Imposing  the  requirement  that  a  bank 
recalculate  whenever  its  capital 
declined  by  10  percent  between  quarters 
is  also  problematic.  Several  commenters 
observed  that  the  obligation  to  monitor 
the  changes  in  capital  between  quarters 
would  give  a  bank  little  comfort  that  its 
quarterly  lending  limit  is  valid  for  the 
entire  quarter.  In  effect  the  obligation  to 
monitor  10  percent  swings  in  capital 
could  force  a  bank  to  make  a  daily 
calculation  of  capital,  not  quarterly  as 
proposed.  This  result  would  be  contrary 
to  tbe  purpose  of  the  proposed  quarterly 
calculation. 

On  the  other  hand,  the  OCC  also 
considered  whether  a  quarterly 
calculation  w'ould  be  inappropriate  for 
any  identifiable  subset  of  national 
banks,  sut:h  as  banks  that  are 
undercapitalized.  The  OCC  determined 
not  to  include  a  different  lending  limit 
calculation  frequency  requirement  for 
undercapitalized  banks  as  a  class, 
however,  because  the  OCC  anticipates 
that  such  banks  will  be  subject  to 
enhanced  supervisory  oversight  and 
directives  that  will  address  the 
frequency  of  the  bank’s  lending  limit 
calculations  in  those  cases  where 
lending  limit  excesses  are  a  potential 
problem.  (For  example,  a  bank  could  be 
undercapitalized  for  reasons  unrelated 
to  its  lending  activities,  or  could  have 
poor  underwriting  practices  and  losses 
on  loans  and  raise  no  lending  limits 
issues).  The  OCC  closely  monitors 
undercapitalized  banks,  however,  and 
will  make  appropriate  adjustments  to 
the  frequency  of  required  lending  limit 
calculations  for  such  banks  if 
experience  indicates  that  a  general 
standard  for  undercapitalized  banks  is 
needed. 

The  final  rule,  therefore,  deletes  the 
10  percent  recalculation  requirement 
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but  retains  the  explicit  authority  for  the 
OCC  to  require  a  national  bank  to 
calculate  its  lending  limits  more 
frequently  than  every  quarter  when  the 
OCC  believes  it  is  necessary.  The  OCC 
therefore  may  address  unsafe  or 
unsound  lending  practices  or  other 
supervisory  concerns  by  directing  any 
bank  to  calculate  its  lending  limit  more 
frequently  than  quarterly.  This  authority 
is  set  forth  in  §  32.4(b). 

Direct  Benefit  Test  (§  32.5(b)) 

Section  32.5(b)  requires  a  loan  to  be 
attributed  to  a  third  party  if  the  third 
party  gains  the  direct  benefit  of  the  loan 
proc;eeds.  The  proposal  narrowed  the 
direct  benefits  tests  to  clarify  that  loans 
are  not  attributable  to  a  third  party 
when  the  loan  proceeds  are  transferred 
to  the  third  party  to  acquire  property, 
goods,  or  services  in  a  bona-fide  arms- 
length  transaction. 

TTie-proposal  requested  comment  on 
the  question  of  whether  the  direct 
benefits  test  was  necessary.  Several 
commenters  argued  that  it  was  not. 

Somq  commenters  suggested  that  the 
common  enterprise  test  addresses  most, 
and  possibly  all,  circumstances  that 
involve  the  less  than  a  bona  fide  arms- 
length  transactions  that  is  the  focus  of 
the  direct  benefits  test.  The  OCC  has 
carefully  considered  these  c:omments 
but  has  concluded  that  the  direct 
benefits  test  uniquely  addresses  an  area 
of  concern  in  the  lending  limits  area. 

The  final  rule  therefore  retains  the  test 
but  with  one  change,  designed  to 
improve  certainty  regarding  the 
application  of  the  test.  The  “facts  and 
circumstances"  provision  of  the  direct 
benefits  test  is  removed.  The  OCC 
believes  this  part  of  the  test  was 
redundant  and  potentially  confusing. 

Common  Enterprise  Test  (§  32.5(c)) 

The  final  rule  adopts  the  common 
enterprise  test  largely  as  stated  in  the 
proposal.  The  common  enterprise  test 
requires  the  aggregation  of  loans  made 
to  persons  who  are  related  through 
common  control  and  financial 
interdependence  or  share  a  common 
source  of  income  for  repayment  of  the 
loan,  or  whenever  the  OCC  determines 
the  “facts  and  circumstances”  requires 
aggregation.  Most  commenters 
characterized  the  proposed  language  as 
a  much  improved  restatement  of  the  test 
that  was  easier  to  understand  Some 
commenters  requested  further 
amendments,  alterations,  and  extension 
of  the  rule. 

The  OCC  has  not  adopted  most  of  the 
suggestions.  Many  of  the  commenters’ 


suggestions  for  change  would  have 
undermined  the  effectiveness  of  this 
combination  rule.  Most  of  the  suggested 
changes  would  not  have  provided  much 
additional  clarity.  Others  risked 
diminishing  the  effectiveness  of  the 
rule.  Although  the  common  enterprise 
test  may  be  somewhat  complex  to  apply 
to  certain  corporate  structures,  the  OCC 
has  concluded  that,  on  balance,  it  is  an 
effective  description  of  the  varied 
circumstances  when  loans  to  separate 
borrowers  should  be  combined  because 
they  present  a  common  source  of  credit 
exposure  for  a  bank. 

The  final  rule  makes  changes  to 
§  32.5(c)(3).  to  clarify  that  the  rule 
requires  combination  of  only  those 
loans  that  the  borrowers  use  for  the 
acquisition  of  a  controlling  interest  in  a 
business.  The  final  rule  also  specifically 
clarifies  that  limited  liability  companies 
will  be  treated  in  the  same  manner  as 
corporations,  rather  than  as 
partnerships,  in  applying  the  cdmmon 
enterprise  test. 

Nonconforming  Loans  (§  32.6) 

The  proposal  incorporated  CX^C 
policy  that  a  bank  will  not  be  deemed 
to  violate  the  lending  limits  when  a  loan 
that  was  legal  when  made  becomes 
nonconforming  as  a  result  of  several 
specifically  defined  events,  provided 
the  bank  exercises  “best  efforts”  to  bring 
the  loan  into  conformity  with  the 
lending  limit.  A  number  of  commenters 
objected  that  the  “best  efforts”  standard 
was  too  high.  Some  commenters  pointed 
out  that  using  best  efforts  to  reduce  a 
nonconforming  loan  could  pose  certain 
safety  and  soundness  risks  to  a  bank. 

For  example,  if  a  bank  holds  a  loan  that 
was  legal  when  made  and  subsequently 
the  bank’s  capital  declines,  the  best 
efforts  standard  might  require  that  the 
bank  sell  the  loan  off  at  any  price.  This 
forced  sale  only  causes  the  bank  to  lose 
an  asset  during  a  period  that  its  capital 
is  in  decline.  The  OCC  did  not  intend 
this  result  of  the  proposed 
nonconforming  loan  provisions. 

In  response  to  commenter  concerns, 
the  final  rule  replaces  the  term  “best 
efforts”  with  the  term  “reasonable 
efforts”  The  OCC  believes  this  standard 
more  accurately  reflects  the  level  of 
effort  appropriate  to  bring  a  loan  into 
conformance  with  a  bank’s  current 
lending  limits.  The  final  rule  also  makes 
clear  that  the  section  does  not  require  a 
bank  to  make  efforts  to  bring  the  loan 
into  conformity  if  to  do  so  would  be 
inconsistent  with  safe  and  sound 
banking  practices.  In  addition,  the  final 
rule  adds  that  loans  that  exceed  a  bank’s 


lending  limit  as  a  result  of  changes  in 
the  capital  rules  or  because  borrowers 
subsequently  become  a  common 
enterprise  will  be  treated  as 
nonconforming. 

Finally,  in  response  to  commenters. 
the  final  rule  changes  the  treatment  of 
loans  that  qualify  for  a  lending  limit 
exemption  because  they  are  secured  by 
certain  collateral,  such  as  U.S. 
government  obligations.  Under  the 
former  rule,  as  well  as  the  proposal,  a 
national  bank  was  required  to  bring  a 
loan  into  conformity  through  restoration 
of  the  market  value  of  the  collateral  or 
by  reducing  the  amount  of  the  bank’s 
loan  by  the  amount  that  exceeds  the 
lending  limit  within  five  business  days 
Several  commenters  characterized  the 
five  day  correction  period  as  arbitrary 
and  unrealistic. 

The  OCC  recognizes  that  there  are 
circumstances  beyond  the  bank's 
control  which  might  cause  a  loan  of  this 
type  to  violate  the  lending  limit, 
because  of  a  decline  in  collateral  value 
Instead  of  the  five  day  period,  the  final 
rule  requires  that  a  bank  bring  these 
loans  into  conformity  within  30 
calendar  days.  During  that  30  day 
period,  the  loan  will  be  treated  as  non- 
conforming.  The  OCC  believes  this 
change  will  provide  a  more  realistic 
period  to  enable  a  bank  to  address 
restoration  of  proper  collateral  for  a  loan 
without  forcing  a  precipitous  divestiture 
of  all  or  part  of  the  loan  that  would  not 
be  in  the  best  interests  of  the  bank. 

Effective  Date 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory' 
Improvement  Act  of  1994, 12  U.S.C. 
4802,  requires  that  a  regulation  that 
imposes  new  requirements  take  effect 
on  the  first  day  of  the  quarter  following 
publication  of  the  final  rule.  That 
section  provides,  however,  that  an 
agency  may  determine  that  the  rule 
should  take  effect  earlier. 

The  OCC  believes  that  this  regulation 
relieves  burden  by  eliminating 
inefficient  and  unduly  costly  regulatory 
requirements  and  better  focusing  the 
lending  limit  rules  on  areas  of  greatest 
safety  and  soundness  concern.  These 
revisions  to  part  32  should  not  be 
further  delayed.  Accordingly,  the  final 
rule  is  effective  30  days  after 
publication. 
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Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatoiy  Flexibility  Act,  the 
Comptroller  of  the  Currency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smalt  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  This  regulation 
will  reduce  the  regulatory  burden  on 
national  banks,  regardless  of  size,  by 
simplifying  and  clarifying  existing 
regulatory  requirements. 
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Executive  Order  12866 

The  OCC  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

List  of  Subjects  in  12  CFR  Part  32 

National  banks.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Lssuance 

For  the  reasons  set  out  in  the 
preamble,  part  32  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows; 


PART  32— LENDING  LIMITS 

Soc. 

32.1  Authority,  purpose  and  scope. 

32.2  Definitions. 

32.3  Lending  limits. 

32.4  Calculation  of  lending  limits. 

32.5  Combination  rules. 

32.6  Nonconforming  loans. 

Authority:  12  U.S.C.  1  et  seq.,  84,  and  93a. 

§  32.1  Authority,  purpose  and  scope. 

(a)  Authority  This  part  is  issued 
pursuant  to  12  U.S.C.  1  et  seq.,  12  U  S  C. 
84,  and  12  U.S.C.  93a. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  protect  the  safety  and  soundness  of 
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national  banks  by  preventing  excessive 
lOans  to  one  person,  or  to  related 
persons  that  are  financially  dependent, 
and  to  promote  diversification  of  loans 
and  equitable  access  to  banking 
services. 

(c)  Scope.  (1)  This  part  applies  to  all 
loans  and  extensions  of  credit  made  by 
national  banks  and  their  domestic 
operating  subsidiaries.  This  part  does 
not  apply  to  loans  made  by  a  national 
bank  and  its  domestic  operating 
subsidiaries  to  the  bank’s  “affiliates,”  as 
that  term  is  defined  in  12  U.S.C. 
371c(b)(l),  to  the  bank’s  operating 
subsidiaries,  or  to  Edge  Act  or 
Agreement  Corporation  subsidiaries. 

(2)  The  lending  limits  in  this  part  are 
separate  and  independent  from  the 
investment  limits  prescribed  by  12 
U.S.C.  24  (Seventh),  and  a  national  bank 
may  make  loans  or  extensions  of  credit 
to  one  borrower  up  to  the  full  amount 
permitted  by  this  part  and  also  hold 
eligible  securities  of  the  same  obligor  up 
to  the  full  amount  permitted  under  12 
U.S.C.  24  (Seventh)  and  12  CFR  part  1 

(3)  Extensions  of  credit  to  executive 
officers,  directors  and  principal 
shareholders  of  national  banks,  and 
their  related  interests  are  subject  to 
limits  prescribed  by  12  U.S.C.  375a  and 
375b  in  addition  to  the  lending  limits 
established  by  12  U.S.C.  84  and  this 
part. 

(4)  In  addition  to  the  foregoing,  loans 
and  extensions  of  credit  made  by 
national  banks  and  their  domestic 
operating  subsidiaries  must  be 
consistent  with  safe  and  sound  banking 
practices. 

§  32.2  Definitions. 

(a)  Borrower  means  a  person  who  is 
named  as  a  borrower  or  debtor  in  a  loan 
or  extension  of  credit,  or  any  other 
person,  including  a  drawer,  endorser,  or 
guarantor,  who  is  deemed  to  be  a 
borrower  under  the  “direct  benefit”  or 
the  “common  enterprise”  tests  set  forth 
in  §  32.5 

(b)  Capital  and  surplus  means — 

(1)  A  bank’s  Tier  1  and  Tier  2  capital 
included  in  the  bank’s  risk-based  capital 
under  the  OCC’s  Minimum  Capital 
Ratios  in  Appendix  A  of  part  3  of  this 
chapter;  plus 

(2)  The  balance  of  a  bank’s  allowance 
for  loan  and  lease  losses  not  included  in 
the  bank’s  Tier  2  capital,  for  purpo.ses  of 
the  calculation  of  risk-based  capital 
under  part  3  of  this  chapter 

(c)  Close  of  business  means  the  time 
at  which  a  bank  closes  its  accounting 
records  for  the  business  day. 

(d)  Consumer  means  thfe  user  of  any 
products,  commodities,  goods,  or 
services  whether  leased  or  purchased, 

ut  does  not  include  any  person  who 


purchases  products  or  commodities  for 
resale  or  fabrication  into  goods  for  sale. 

(e)  Consumer  paper  means  paper 
relating  to  automobiles,  mobile  homes, 
residences,  office  equipment,  household 
items,  tuition  fees,  insurance  premium 
fees,  and  similar  consumer  items. 
Consumer  paper  also  includes  paper 
covering  the  lease  (where  the  bank  is 
not  the  owner  or  lessor)  or  purchase  of 
equipment  for  use  in  manufacturing, 
farming,  construction,  or  excavation. 

(f)  Contractual  commitment  to 
advance  funds.  (1)  The  term  includes  a 
bank’s  obligation  to — 

(1)  Make  payment  (directly  or 
indirectly)  to  a  third  person  contingent 
upon  default  by  a  customer  of  the  bank 
in  performing  an  obligation  and  to  make 
such  payment  in  keeping  with  the 
agreed  upon  terms  of  the  customer’s 
contract  with  the  third  person,  or  to 
make  payments  upon  some  other  stated 
condition; 

(ii)  Guarantee  or  act  as  surety  for  the 
benefit  of  a  person; 

(iii)  Advance  funds  under  a  qualifying 
commitment  to  lend,  as  defined  in 
paragraph  (1)  of  this  section;  and 

(iv)  Advance  funds  under  a  standby 
tetter  of  credit  as  defined  in  paragraph 
(p)  of  this  section,  a  put,  or  other  similar 
arrangement. 

(2)  The  term  does  not  include 
commercial  letters  of  credit  and  similar 
instruments  where  the  issuing  bank 
expects  the  beneficiary  to  draw  on  the 
issuer,  that  do  not  guarantee  payment, 
and  that  do  not  provide  for  payment  in 
the  event  of  a  default  by  a  third  party 

(g)  Control  is  presumed  to  exist  when 
a  person  directly  or  indirectly,  or  acting 
through  or  together  with  one  or  more 
persons — 

(1)  Owns,  controls,  or  has  the  power 
to  vote  25  percent  or  more  of  any  class 
of  voting  securities  of  another  person, 

(2)  Controls,  in  any  manner,  the 
election  of  a  majority  of  the  directors, 
trustees,  or  other  persons  exercising 
similar  functions  of  another  person,  or 

(3)  Has  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  another 
person 

(h)  Current  market  value  means  the 
bid  or  closing  price  listed  for  an  item  in 
a  regularly  published  listing  or  an 
electronic  reporting  service. 

(ij  Financial  instrument  means  stocks, 
notes,  bonds,  and  debentures  traded  on 
a  national  securities  exchange,  OTC 
margin  stocks  as  defined  in  Regulation 
U,  12  CFR  part  221,  commercial  paper, 
negotiable  certificates  of  deposit, 
bankers’  acceptances,  and  shares  in 
money  market  and  mutual  funds  of  the 
type  that  issue  shares  in  w'hich  banks 
may  perfect  a  security  interest 


Financial  instruments  may  be 
denominated  in  foreign  currencies  that 
are  freely  convertible  to  U.S.  dollars. 

The  term  “financial  instrument”  does 
not  include  mortgages. 

(j)  Loans  and  extensions  of  credit 
means  a  bank’s  direct  or  indirect 
advance  of  funds  to  or  on  behalf  of  a 
borrower  based  on  an  obligation  of  the 
borrower  to  repay  the  funds  or 
repayable  from  specific  property 
pledged  by  or  on  behalf  of  the  borrower 

(1)  Loans  or  extensions  of  credit  for 
purposes  of  12  U.S.C.  84  and  this  part 
include — 

(i)  A  contractual  commitment  to 
advance  funds,  as  defined  in  paragraph 
(f)  of  this  section; 

(ii)  A  maker  or  endorser’s  obligation 
arising  from  a  bank’s  discount  of 
commercial  paper; 

(iii)  A  bank’s  purchase  of  securities 
subject  to  an  agreement  that  the  seller 
will  repurchase  the  securities  at  the  end 
of  a  stated  period,  but  not  including  a 
bank’s  purchase  of  Type  I  securities,  as 
defined  in  part  1  of  this  chapter,  subject 
to  a  repurchase  agreement,  where  the 
purchasing  bank  has  assured  control 
over  or  has  established  its  rights  to  the 
Type  I  securities  as  collateral; 

(iv)  A  bank’s  purchase  of  third-party 
paper  subject  to  an  agreement  that  the 
seller  will  repurchase  the  paper  upon 
default  or  at  the  end  of  a  stated  period. 
The  amount  of  the  bank’s  loan  is  the 
total  unpaid  balance  of  the  paper  owned 
by  the  bank  less  any  applicable  dealer 
reserves  retained  by  the  bank  and  held 
by  the  bank  as  collateral  security  Where 
the  seller’s  obligation  to  repurchase  is 
limited,  the  bank’s  loan  is  measured  by 
the  total  amount  of  the  paper  the  seller 
may  ultimately  be  obligated  to 
repurchase.  A  bank’s  purchase  of  third 
party  paper  without  direct  or  indirect 
recourse  to  the  seller  is  not  a  loan  or 
extension  of  credit  to  the  seller; 

(v)  An  overdraft,  whether  or  not 
prearranged,  but  not  an  intra-day 
overdraft  for  which  payment  is  received 
before  the  close  of  business  of  the  bank 
that  makes  the  funds  available; 

(vi)  The  sale  of  Federal  funds  with  a 
maturity  of  more  than  one  business  day, 
but  not  Federal  funds  with  a  maturity  of 
one  day  or  less  or  Federal  funds  sold 
under  a  continuing  contract;  and 

(vii)  Loans  or  extensions  of  credit  that 
have  been  charged  off  on  the  books  of 
the  bank  in  whole  or  in  part,  unless  the 
loan  or  extension  of  credit — 

(A)  Is  unenforceable  by  reason  of 
di.scharge  in  bankruptcy; 

(B)  Is  no  longer  legally  enforceable 
because  of  expiration  of  the  statute  of 
limitations  or  a  judicial  decision;  or 

(C)  Is  no  longer  legally  enforceable  for 
other  reasons,  provided  that  the  bank 
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maintains  sufficient  records  to 
demonstrate  that  the  loan  is 
unenforceable. 

(2)  The  following  items  do  not 
constitute  loans  or  extensions  of  credit 
for  purposes  of  12  U.S.C.  84  and  this 
part — 

(i)  Additional  funds  advanced  for  the 
benefit  of  a  borrower  by  a  bank  for 
payment  of  taxes,  insurance,  utilities, 
security,  and  maintenance  and 
operating  expenses  necessary  to 
preserve  the  value  of  real  property 
securing  the  loan,  consistent  with  safe 
and  sound  banking  practices,  but  only  if 
the  advance  is  for  the  protection  of  the 
bank’s  interest  in  the  collateral,  and 
provided  that  such  amounts  must  be 
treated  as  an  extension  of  credit  if  a  new 
loan  or  extension  of  credit  is  made  to 
the  borrower; 

(ii)  Accrued  and  discounted  interest 
on  an  existing  loan  or  extension  of 
credit,  including  interest  that  has  been 
capitalized  from  prior  notes  and  interest 
that  has  been  advanced  under  terms  and 
conditions  of  a  loan  agreement; 

(iii)  Financed  sales  of  a  bank’s  own 
assets,  including  Other  Real  Estate 
Owned,  if  the  financing  does  not  put  the 
bank  in  a  worse  position  than  when  the 
bank  held  title  to  the  assets; 

(iv)  A  renewal  or  restructuring  of  a 
loan  as  a  new  “loan  or  extension  of 
credit,’’  following  the  exercise  by  a  bank 
of  reasonable  efforts,  consistent  with 
safe  and  sound  banking  practices,  to 
bring  the  loan  into  conformance  with 
the  lending  limit,  unless  new  funds  are 
advanced  by  the  bank  to  the  borrower 
(except  as  permitted  by  §  32.3(bK5)),  or 
a  new  borrower  replaces  the  original 
borrower,  or  unless  the  OCC  determines 
that  a  renewal  or  restructuring  was 
undertaken  as  a  means  to  evade  the 
bank’s  lending  limit; 

(v)  Amounts  paid  against  uncollected 
funds  in  the  normal  process  of 
collection;  and 

(vi) (A)  'That  portion  of  a  loan  or 
extension  of  credit  sold  as  a 
participation  by  a  bank  on  a 
nonrecourse  basis,  provided  that  the 
participation  results  in  a  pro  rata 
sharing  of  credit  risk  proportionate  to 
the  respective  interests  of  the 
originating  and  participating  lenders. 
Where  a  participation  agreement 
provides  that  repayment  must  be 
applied  first  to  the  portions  sold,  a  pro 
rata  sharing  will  be  deemed  to  exist  only 
if  the  agreement  also  provides  that,  in 
the  event  of  a  default  or  comparable 
event  defined  in  the  agreement, 
participants  must  share  in  all 
subsequent  repayments  and  collections 
in  proportion  to'their  percentage 
participation  at  the  time  of  the 
occurrence  of  the  event. 


(B)  When  an  originating  bank  funds 
the  entire  loan,  it  must  receive  funding 
from  the  participants  before  the  clo.se  of 
business  of  its  next  business  day.  If  the 
participating  portions  are  not  received 
within  that  period,  then  the  portions 
funded  will  be  treated  as  a  loan  by  the 
originating  bank  to  the  borrower  If  the 
portions  so  attributed  to  the  borrower 
exceed  the  originating  bank’s  lending 
limit,  the  loan  may  be  treated  as 
nonconforming  subject  to  §  32.6,  rather 
than  a  violation,  if: 

(2)  The  originating  bank  had  a  valid 
and  unconditional  participation 
agreement  with  a  participating  bank  or 
banks  that  was  sufficient  to  reduce  the 
loan  to  within  the  originating  bank’s 
lendi^  limit, 

(2)  The  participating  bank 
reconfirmed  its  participation  and  the 
originating  bank  had  no  knowledge  of 
any  information  that  would  permit  the 
participant  to  withhold  its  participation; 
and 

[3]  The  participation  was  to  be  funded 
by  close  of  business  of  the  originating 
bank’s  next  business  day 

(k)  Person  means  an  individual;  sole 
proprietorship;  partnership;  joint 
venture;  association,  trust,  estate; 
business  trust;  corporation;  limited 
liability  company;  not-for-profit 
corporation,  sovereign  government  or 
agency,  instrumentality,  or  political 
subdivision  thereof;  or  any  similar 
entity  or  organization. 

(l)  Quailing  commitment  to  lend 
means  a  legally  binding  written 
commitment  to  lend  that,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  rximmitmqnts  to  a 
borrower,  was  within  the  bank’s  lending 
limit  when  entered  into,  and  has  not 
been  disqualified. 

(1)  In  determining  whether  a 
commitment  is  within  the  bank’s 
lending  limit  when  made,  the  bank  may 
deduct  from  the  amount  of  the 
commitment  the  amount  of  any  legally 
binding  loan  participation  commitments 
that  are  issued  concurrent  with  the 
bank’s  commitment  and  that  would  be 
excluded  from  the  definition  of  “loan  or 
extension  of  credit”  under  paragraph 
(j)(2){vi)  of  this  section. 

(2)  If  the  bank  subsequently  chooses 
to  make  an  additional  loan  and  that 
subsequent  loan,  together  with  all 
outstanding  loans  and  qualifying 
commitments  to  a  borrower,  exceeds  the 
bank’s  applicable  lending  limit  at  that 
time,  the  bank’s  qualifying 
commitments  to  the  borrower  that 
exceed  the  bank’s  lending  limit  at  that 
time  are  deemed  to  be  permanently 
disqualified,  beginning  with  the  most 
recent  qualifying  commitment  and 
proceeding  in  reverse  chronological 


order.  When  a  commitment  is 
disqualified,  the  entire  commitment  is 
disqualified  and  the  disqualified 
commitment  is  no  longer  considered  a 
“loan  or  extension  of  credit.”  Advances 
of  funds  under  a  disqualified  or  non¬ 
qualifying  commitment  may  only  be 
made  to  the  extent  that  the  advance, 
together  with  all  other  outstanding  loans 
to  the  borrower,  do  not  exceed  the 
bank’s  lending  limit  at  the  time  of  the 
advance,  calculated  pursuant  to  §  32.4. 

(m)  Readily  marketable  collateral 
means  financial  instruments  and  bullion 
that  are  salable  under  ordinary  market 
conditions  with  reasonable  promptness 
at  a  fair  market  value  determined  by 
quotations  based  upon  actual 
transactions  on  an  auction  or  similarly 
available  daily  bid  and  ask  price  market 

(n)  Readily  marketable  staple  means 
an  article  of  commerce,  agriculture,  nr 
industry,  such  as  wheat  and  other 
grains,  cotton,  wool,  and  basic  metals 
such  as  tin,  copper  and  lead,  in  the  form 
of  standardized  interchangeable  units, 
that  is  easy  to  sell  in  a  market  with 
sufficiently  frequent  price  quotations. 

(1)  An  article  comes  within  this 
definition  if — 

(1)  The  exact  price  is  easy  to 
determine;  and 

(ii)  The  staple  itself  is  easy  to  sell  at 
any  time  at  a  price  that  would  not  be 
considerably  less  than  the  amount  at 
which  it  is  valued  as  collateral. 

(2)  Whether  an  article  qualifies  as  a 
readily  marketable  staple  is  determined 
on  the  basis  of  the  conditions  existing 
at  the  time  the  loan  or  extension  of 
credit  that  is  .secured  by  the  staples  is 
made. 

(o)  Sale  of  Federal  funds  means  any 
transaction  between  depository 
institutions  involving  the  transfer  of 
immediately  available  funds  resulting 
from  credits  to  deposit  balances  at 
Federal  Reser\'e  Banks,  or  from  credits 
to  new  or  existing  deposit  balances  due 
from  a  correspondent  depository 
institution. 

(p)  Standby  letter  of  credit  means  any 
letter  of  credit,  or  similar  arrangement, 
that  represents  an  obligation  to  the 
beneficiary  on  the  part  of  the  issuer: 

(1)  To  repay  money  borrowed  by  or 
advanced  to  or  for  the  account  of  the 
account  party; 

(2)  To  make  payment  on  account  of 
any  indebtedness  undertaken  by  the 
account  party;  or 

(3)  To  make  payment  on  account  of 
any  default  by  the  account  party  in  the 
performance  of  an  obligation. 

§  32.3  Lending  limits. 

(a)  Combined  general  limit.  A  national 
bank’s  total  outstanding  loans  and 
extensions  of  credit  to  one  borrower 
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may  not  exceed  15  percent  of  the  bank’s 
t.npital  and  surplus,  plus  an  additional 
10  percent  of  the  bank’s  capital  and 
surplus,  if  the  amount  that  exceeds  the 
hank’s  15  percent  general  limit  is  fully 
secured  by  readily  marketable  collateral, 
as  defined  in  §  32.2(m).  To  qualify  for 
the  additional  10  percent  limit,  the  bank 
must  perfect  a  security  interest  in  the 
collateral  under  applicable  law  and  the 
ollateral  must  have  a  current  market 
value  at  all  times  of  at  least  100  percent 
of  the  amount  of  the  loan  or  extension 
of  credit  that  exceeds  the  bank’s  15 
percent  general  limit. 

(b)  hoon.s  subject  to  special  lending 
limits  The  following  loans  or 
extensions  of  credit  are  subject  to  the 
lending  limits  set  forth  below  When 
loans  and  extensions  of  credit  qualify 
for  more  than  one  special  lending  limit, 
the  special  limits  are  cumulative;, 

vl)  Loans  secured  by  bills  of  lading  or 
warehouse  receipts  covering  readily 
marketable  staples,  (i)  A  national  bank’s 
loans  or  extensions  of  credit  to  one 
Dorrower  secured  by  bills  of  lading, 
warehouse  receipts,  or  similar 
documents  transferring  or  securing  title 
to  readily  marketable  staples,  as  defined 
m  §  32.2(n),  may  not  exceed  35  percent 
of  the  bank’s  capital  and  surplus  in 
addition  to  the  amount  allowed  under 
the  bank’s  combined  general  limit.  The 
market  value  of  the  staples  securing  the 
loan  must  at  all  times  equal  at  least  115 
pen;ent  of  the  amount  of  the 
outstanding  loan  that  exceeds  the  bank’s 
..ombined  general  limit. 

(ii)  Staples  that  qualify  for  this  special 
limit  must  be  nonperishable,  may  be 
refrigerated  or  frozen,  and  must  be  fully 
covered  by  insurance  if  such  insurance 
IS  customary  Whether  a  staple  is  non- 
penshable  must  be  determined  on  a 
i.ase-by-case  basis  because  of  differences 
in  handling  and  storing  commodities. 

(iii)  This  special  limit  applies  to  a 
loan  or  extension  of  credit  arising  from 
a  single  transaction  or  secured  by  the 
same  staples,  provided  that  the  duration 
of  the  loan  or  extension  of  credit  is: 

(A)  Not  more  than  ten  months  if 
secured  by  nonperishable  staples:  or 

(B)  Not  more  than  six  montns  if 
secured  by  refrigerated  or  frozen  staples 

(iv)  The  holder  of  the  warehouse 
receipts,  order  bills  of  lading, 
documents  qualifying  as  documents  of 
title  under  the  Uniform  Commercial 

.ode,  or  other  simitar  documents,  must 
have  control  and  be  able  to  obtain 
immediate  possession  of  the  staple  so 
that  the  bank  is  able  to  sell  the 
underlying  staples  and  promptly 
transfer  title  and  possession  to  a 
pur£;haser  if  default  should  occur  on  a 
loan  secured  by  such  documents.  The 
existence  of  a  brief  notice  period,  or 


similar  procedural  requirements  under 
applicable  law,  for  the  disposal  of  the 
collateral  will  not  affect  the  eligibility  of 
the  instruments  for  this  special  limit. 

(A)  Field  warehouse  receipts  are  an 
acceptable  form  of  collateral  when 
issued  by  a  duly  bonded  and  licensed 
grain  elevator  or  warehouse  having 
exclusive  possession  and  control  of  the 
staples  even  though  the  grain  elevator  or 
warehouse  is  maintained  on  the 
premises  of  the  owner  of  the  staples. 

(B)  Warehouse  receipts  issued  by  the 
borrower-owner  that  is  a  grain  elevator 
or  warehouse  company,  duly-bonded 
and  licensed  and  regularly  inspected  by 
state  or  Federal  authorities,  may  be 
considered  eligible  collateral  under  this 
provision  only  when  the  receipts  are 
registered  with  an  independent  registrar 
whose  consent  is  required  before  the 
staples  may  be  withdrawn  from  the 
warehouse. 

(2)  Discount  of  installment  consumer 
paper,  (i)  A  national  bank’s  loans  and 
extensions  of  credit  to  one  borrower  that 
ari.se  from  the  discount  of  negotiable  or 
nonnegotiahle  installment  consumer 
paper,  as  defined  at  §  32.2(e),  that 
carries  a  full  recourse  endorsement  or 
unconditional  guarantee  by  the  person 
selling  the  paper,  may  not  exceed  10 
percent  of  the  bank’s  capital  and  surplus 
in  addition  to  the  amount  allowed 
under  the  bank’s  combined  general 
limit.  An  unconditional  guarantee  may 
be  in  the  form  of  a  repurchase 
agreement  or  separate  guarantee 
agreement.  A  condition  reasonably 
within  the  power  of  the  bank  to 
perform,  such  as  the  repossession  of 
collateral,  will  not  make  conditional  an 
otherwise  unconditional  guarantee. 

(ii)  Where  the  seller  of  the  paper 
offers  only  partial  recourse  to  the  bank, 
the  lending  limits  of  this  section  apply 
to  the  obligation  of  the  seller  to  the 
bank,  which  is  measured  by  the  total 
amount  of  paper  the  seller  may  be 
obligated  to  re[)urcha.se  or  has 
guaranteed. 

(iii)  Where  the  bank  is  relying 
primarily  upon  the  maker  of  the  paper 
for  payment  of  the  loans  or  extensions 
of  credit  and  not  upon  any  full  or  partial 
recourse  endorsement  or  guarantee  by 
the  .seller  of  the  paper,  the  lending 
limits  of  this  section  apply  only  to  the 
maker  The  bank  must  substantiate  its 
reliance  on  the  maker  with — 

(A)  Records  supporting  the  bank’s 
independent  credit  analysis  of  the 
maker’s  ability  to  repay  the  loan  or 
extension  of  credit,  maintained  by  the 
bank  or  by  a  third  party  that  is 
contractually  obligated  to  make  those 
records  available  for  e.xamination 
purposes:  and 


(B)  A  written  certification  by  an 
officer  of  the  bank  authorized  by  the 
bank’s  board  of  directors  or  any 
designee  of  that  officer,  that  the  bank  is 
relying  primarily  upon  the  maker  to 
repay  the  loan  or  extension  of  credit. 

(iv)  Where  paper  is  purchased  in 
substantial  quantities,  the  records, 
evaluation,  and  certification  must  be  in 
a  form  appropriate  for  the  class  and 
quantity  of  paper  involved.  The  bank 
may  use  sampling  techniques,  or  other 
appropriate  methods,  to  independently 
verify  the  reliability  of  the  credit 
information  supplied  by  the  seller. 

(3)  Loans  secured  by  documents 
covering  livestock  (i)  A  national  bank’s 
loans  or  extensions  of  credit  to  one 
borrower  secured  by  shipping 
documents  or  instruments  that  transfer 
or  secure  title  to  or  give  a  first  lien  on 
livestock  may  not  exceed  10  percent  of 
the  bank’s  capital  and  surplus  in 
addition  to  the  amount  allowed  under 
the  bank’s  combined  general  limit.  The 
market  value  of  the  livestock  securing 
the  loan  must  at  all  times  equal  at  least 
115  percent  of  the  amount  of  the 
outstanding  loan  that  exceeds  the  bank’s 
combined  general  limit.  For  purposes  of 
this  subsection,  the  term  “livestock” 
includes  dairy'  and  beef  cattle,  hogs, 
sheep,  goats,  horses,  mules,  poultry  and 
fish,  whether  or  not  held  for  resale. 

(ii)  The  bank  must  maintain  in  its  files 
an  inspection  and  valuation  for  the 
livestock  pledged  that  is  reasonably 
current,  taking  into  account  the  nature 
and  frequency  of  turnover  of  the 
livestock  to  which  the  documents  relate, 
but  in  any  case  not  more  than  12 
months  old. 

(iii)  Under  the  laws  of  certain  states, 
persons  furnishing  pasturage  under  a 
grazing  contract  may  have  a  lien  on  the 
live.stock  for  the  amount  due  for 
pasturage.  If  a  lien  that  is  based  on 
pasturage  furnished  by  the  lienor  prior 
to  the  bank’s  loan  or  extension  of  credit 
is  assigned  to  the  bank  by  a  recordable 
instrument  and  protected  against  being 
defeated  by  some  other  lien  or  claim,  by 
payment  to  a  person  other  than  the 
bank,  or  otherwise,  it  will  qualify  under 
this  exception  provided  the  amount  of 
the  perfected  lien  is  at  least  equal  to  the 
amount  of  the  loan  and  the  value  of  the 
livestock  is  at  no  time  less  than  115 
percent  of  the  portion  of  the  loan  or 
extension  of  credit  that  exceeds  the 
bank’s  combined  general  limit.  When 
the  amount  due  under  the  grazing 
contract  is  dependent  upon  future 
performance,  the  resulting  lien  does  not 
meet  the  requirements  of  the  exception. 

(4)  Loans  secured  by  dairy'  cattle.  A 
national  bank’s  loans  and  extensions  of 
credit  to  one  borrower  that  arise  from 
the  discount  by  dealers  in  dairy  cattle  of 
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paper  given  in  payment  for  the  cattle 
may  not  exceed  10  percent  of  the  bank'.s 
capital  and  surplus  in  addition  to  the 
amount  allpwed  under  the  bank's 
combined  general  limit.  To  qualify,  the 
paper — 

(i)  Must  carry  the  full  recourse 
endorsement  or  unconditional  guarantee 
of  the  seller;  and 

(ii)  Must  be  secured  by  the  cattle 
being  sold,  pursuant  to  liens  that  allow 
the  bank  to  maintain  a  perfected 
security  interest  in  the  cattle  under 
applicable  law. 

15)  Additional  advances  to  complete 
project  financing  pursuant  to  renewal  of 
a  qualifying  commitment  to  lend.  A 
national  bank  may  renew  a  qualifying 
commitment  to  lend,  as  defined  by 
§  32.2(1),  and  complete  funding  under 
that  commitment  if  all  of  the  following 
criteria  are  met — 

(i)  The  completion  of  funding  is 
consistent  w'ith  safe  and  sound  banking 
practices  and  is  made  to  protect  the 
position  of  the  bank; 

(ii)  The  completion  of  funding  will 
enable  the  borrower  to  complete  the 
project  for  which  the  qualifying 
commitment  to  lend  was  made;  and 

(iii)  The  amount  of  the  additional 
funding  does  not  exceed  the  unfunded 
portion  of  the  bank’s  qualifying 
commitment  to  lend. 

(c)  Loans  not  subject  to  the  lending 
limits  The  following  loans  or 
extensions  of  credit  are  not  subject  to 
the  lending  limits  of  12  U.S.C.  84  or  this 
part. 

(1)  Loans  arising  from  the  discount  of 
commercial  or  business  paper  (i)  Loans 
or  extensions  of  credit  arising  from  the 
discount  of  negotiable  commercial  or 
business  paper  that  evidences  an 
obligation  to  the  person  negotiating  the 
paper.  The  paper — 

(A)  Must  oe  given  in  payment  of  the 
purchase  price  of  commodities 
purchased  for  resale,  fabrication  of  a 
product,  or  any  other  business  purpose 
that  may  reasonably  be  expected  to 
provide  funds  for  payment  of  the  paper; 
and 

(B)  Must  bear  the  full  recourse 
endorsement  of  the  owner  of  the  paper, 
except  that  pa(}er  discounted  in 
connection  with  export  transactions, 
that  is  transferred  without  recourse,  or 
with  limited  recourse,  mu.st  be 
supported  by  an  assignment  of 
appropriate  insurance  covering  the 
political,  credit,  and  transfer  risks 
applicable  to  the  paper,  such  as 
insurance  provid^  by  the  Export- 
Import  Bank. 

(li)  A  failure  to  pay  principal  or 
interest  on  commercial  or  business 
paper  when  due  does  not  result  in  a 
loan  or  extension  of  credit  to  the  maker 


or  endorser  of  the  paper;  however,  the 
amount  of  such  paper  thereafter  must  be 
(.ounted  in  determining  whether 
additional  loans  or  extensions  of  credit 
to  the  same  borrower  may  be  made 
w  ithin  the  limits  of  12  U.S.C.  84  and 
this  part. 

(2)  Bankers'  acceptances.  A  bank’s 
acceptance  of  drafts  eligible  for 
rediscount  under  12  U.S.C.  372  and  373, 
or  a  bank’s  purchase  of  acceptanc.es 
created  by  other  banks  that  are  eligible 
for  rediscount  under  those  sections;  but 
not  including — 

(i)  A  bank’s  acceptance  of  drafts 
ineligible  for  rediscount  (which 
constitutes  a  loan  by  the  bank  to  the 
customer  for  whom  the  acceptance  was 
made,  in  the  amount  of  the  draft); 

(ii)  A  bank’s  purchase  of  ineligible 
acceptances  created  by  other  banks 
(which  constitutes  a  loan  from  the 
purchasing  bank  to  the  accepting  bank, 
in  the  amount  of  the  purchase  price); 
and 

(iii)  A  bank’s  purchase  of  its  owm 
acceptances  (which  constitutes  a  loan  to 
the  bank’s  customer  for  whom  the 
acceptance  was  made,  in  the  amount  of 
the  purchase  price). 

(3) (i)  Loans  secured  by  U.S. 
obligations.  Loans  or  extensions  of 
credit,  or  portions  thereof,  to  the  extent 
fully  secured  by  the  current  market 
value  of; 

(A)  Bonds,  notes,  certificates  of 
indebtedness,  or  Treasury  bills  of  the 
United  States  or  by  similar  obligations 
fully  guaranteed  as  to  principal  and 
interest  by  the  United  States; 

(B)  Loans  to  the  extent  guaranteed  as 
to  repayment  of  principal  by  the  full 
faith  and  credit  of  the  U.S.  government, 
as  set  forth  in  paragraph  (c)(4)(ii)  of  this 
section 

(ii)  To  qualify  under  this  paragraph, 
the  bank  must  perfect  a  security  interest 
in  the  collateral  under  applicable  law. 

(4)  Loans  to  or  guaranteed  by  a 
Federal  agency  (i)  Loans  or  extensions 
of  credit  to  any  department,  agency, 
bureau,  board,  commission,  or 
establishment  of  the  United  States  or 
any  corporation  wholly  owmed  directly 
or  indirectly  by  the  United  States. 

(ii)  Loans  or  extensions  of  credit, 
including  portions  thereof,  to  the  extent 
secured  by  unconditional  takeout 
commitments  or  guarantees  of  any  of  the 
foregoing  governmental  entities.  ’The 
commitment  or  guarantee— 

(A)  Must  be  payable  in  cash  or  its 
equivalent  within  60  days  after  demand 
for  payment  is  made; 

(B)  Is  considered  unconditional  if  the 
protection  afforded  the  bank  is  not 
substantially  diminished  or  impaired  if 
loss  should  result  from  factors  beyond 
the  bank’s  control.  Protection  against 


loss  is  not  materially  diminished  or 
impaired  by  procedural  requirements, 
such  as  an  agreement  to  take  over  only 
in  the  event  of  default,  including  default 
over  a  specific  period  of  time,  a 
requirement  that  notification  of  default 
be  given  within  a  specific  period  after 
its  occurrence,  or  a  requirement  of  good 
faith  on  the  part  of  the  bank. 

(5)  Loans  to  or  guaranteed  by  general 
obligations  of  a  State  or  political 
subdivision.  Loans  or  extensions  of 
credit  to  a  State  or  political  subdivision 
that  constitutes  a  general  obligation  of 
the  State  or  political  subdivision,  as 
defined  in  Part  1  of  this  chapter,  and  for 
which  the  lending  bank  has  obtained 
the  opinion  of  counsel  that  the  loan  or 
extension  of  credit  is  a  valid  and 
enforceable  general  obligation  of  the 
borrower,  and  loans  or  extensions  of 
credit,  including  portions  thereof,  to  the 
extent  guaranteed  or  secured  by  a 
general  obligation  of  a  State  or  political 
subdivision  and  for  which  the  lending 
bank  has  obtained  the  opinion  of 
counsel  that  the  guarantee  or  collateral 
is  a  valid  and  enforceabie  general 
obligation  of  that  public  body. 

(6)  Loans  secured  by  segregated 
deposit  accounts.  Loans  or  extensions  of 
credit,  including  portions  thereof,  to  the 
extent  secured  by  a  segregated  deposit 
account  in  the  lending  bank,  provided  a 
security  interest  in  the  deposit  has  been 
perfected  under  applicable  law. 

(i)  Where  the  de{X)sit  is  eligible  for 
withdrawal  before  the  secured  loan 
matures,  the  bank  must  establish 
internal  procedures  to  prevent  release  of 
the  .security  without  the  lending  bank’s 
prior  consent. 

(ii)  A  deposit  that  is  denominated  and 
payable  in  a  currency  other  than  that  of 
the  loan  or  extension  of  credit  that  it 
secures  may  be  eligible  for  this 
exception  if  the  currency  is  freely 
convertible  to  U.S.  dollars. 

(A)  This  exception  applies  to  only 
that  portion  of  the  loan  or  extension  of 
credit  that  is  covered  by  the  U.S.  dollar 
value  of  the  deposit. 

(B)  The  lending  bank  must  establish 
procedures  to  revalue  foreign  currency 
deposits  to  ensure  that  the  loan  or 
extension  of  credit  remains  fully 
secured  at  all  times. 

(7)  Loans  to  financial  institutions  with 
the  approval  of  the  Comptroller.  Loans 
or  extensions  of  credit  to  any  financial 
institution  or  to  any  receiver, 
conser\'ator,  superintendent  of  banks,  or 
other  agent  in  charge  of  the  business 
and  property  of  a  financial  institution 
when  an  emergency  situation  exists  and 
a  national  bank  is  asked  to  provide 
assistance  to  another  financial 
institution,  and  the  loan  is  approved  by 
the  Comptroller.  For  purposes  of  this 
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[u'lraKraph,  financial  institution  means  a 
I  onunercial  bank,  savings  bank,  trust 
(  onipanv,  savings  as.so(;iation,  or  credit 
union 

(a)  boons'  to  tin;  Student  Loan 
Marketing  Association.  Loans  or 
extensions  of  credit  to  the  Student  t.oan 
Marketing  Association. 

(9) '/,oans  to  industrial  development 
autlioritie.s.  A  loan  or  extension  of  credit 
to  an  industrial  development  authority 
or  similar  public  entity  created  to 

onstruct  and  lease  a  plant  facility, 

II  hiding  a  health  care  facility,  to  an 
uulustrial  occupant. will  be  deemed  a 
oan  to  the  les.see,  provided  that — 

(i)  The  bank  evaluates  the 
reditworthiness  of  the  industrial 
III  cupant  liefore  the  loan  is  extended.to 
the  authority: 

(li)  The  authority's  liability  on  the 
loan  IS  limited' solely  to  whatever 
interest  it  has  in  the  fuirticuiar  facility., 
(ill)  The  authority’s  interest  is 
assigned  to  the  bank  as  security  for  the 
loan  or  the  indu.strial  occupant  issues  a 
promissory  note  to  the  bank  that 
orovides  a  higher  order  ol  security  than 
tilt;  assignment  of  a  lea.se;  and 
(iv)  The  industrial  occupant's  lease 
rentals  are  a.ssigned  and  paid  directly  to 
’lie  bank 

(10)  Loans  to  leasing  companies.  A 
loan  or  extension  of  credit  to  a  leasing 

ompanv  for  the  purpo.se  of  purchasing 
eipiipment  for  lease  will  be  deemed  a 
loan  to  the  lessee,  provided  that — 

(i)  The  bank  evaluates  the 
<  reditworthiness  of  the  lessee  before  the 
loan  IS  extended  to  the  leasing 
I  orporation, 

(11)  'Hie  loan  is  without  recourse  to  the 
teasing  corporation; 

(iii)  The  bank  is  given  a  security 
interest  in  the  equipment  and  in  the 
event  of  default,  may  proceed  directly 
against  the  equipment  and  the  le.ssee  for 
aiiv  deficiency  resulting  from  the  sale  of 
the  equipment; 

(iv)  The  leasing  corporation  assigns 
il!  of  its  rights  under  the  lea.se  to  the 
iiaiik, 

(v)  The  lessee’s  lea.se  payments  are 
assigned  and  paid  to  the  bank;  and 

ivi)  'I'he  lease  terms  are  subject  to  the 
s.ime  limitations  that  would  apply  to  a 
national  bank  acting  as  a  le.ssor 

§  32.4  Calculation  of  lending  limits. 

(a)  calculation  date.  For  purpo.ses  of 
determining  compliance  with  12  I’.S.C. 
64  and  this  part,  a  bank's  lending  limit 
shall  he  calculated  as  of  the  most  recent 
ol  the  following  dates — 

(1)  When  the  bank’s  Coicsolidated 
Keport  of  Condition  and  Income  is 
required  to  be  filed,  or 
t2)  When  there  is  a  change  in  the 
i-aiik’s  capital  category  for  purposes  of 


12  U.S.C.  18310  and  part  f>  of  this 
chapter. 

(b)  Authority  of  OCC  to  require  more 
frequent  calculations.  If  the  OCC 
determines  for  safety  and  soundness 
reasons  that  a  bank  should  calculate  its 
lending  limit  more  frequently  than 
recpiired  by  paragraph  (a)  of  this  section, 
the  OCC  may  provide  written  notice  to 
the  bank  directing  the  bank  to  calculate 
its  lending  limit  at  a  more  frequent 
interval,  and  the  bank  shall  thereafter 
calculate  its  lending  limit  at  that 
interval  until  further  notice. 

§  32.5  Combination  niles. 

(a)  General  rule.  Loans  or  extensions 
of  credit  to  one  borrow  er  will  be 
attributed  to  another  person  and  each 
person  will  be  deemed  a  borrower— 

(1)  When  proceeds  of  a  loan  or 
extension  of  credit  are  to  be  used  for  the 
direct  benefit  of  the  other  person,  to  the 
extent  of  the  proceeds  so  used;  or 

(2)  When  a  common  enterprise  is 
deemed  to  exist  between  the  pecsons. 

(b)  Direct  benefit.  The  proceeds  of  a 
loan  or  extension  of  credit  to  a  borrower 
will  be  deemed  to  be  used  for  the  direct 
benefit  of  another  person  and  will  be 
attributed  to  the  other  person  when  the 
proceeds,  or  assets  purcha.sed  wdth  the 
proceeds,  are  transferred  to  another 
person,  other  than  in  a  bona  fide  arm's 
length  transaction  where  the  proceeds 
are  u.sed  to  acquire  property,  goods,  or 
services. 

(c)  Common  enterprise.  A  common 
enterprise  will  be  deemed  to  exist  and 
loans  to  separate  borrowers  will  be 
aggregated; 

(1)  When  the  expected  source  of 
repayment  for  each  loan  or  extension  of 
credit  is  the  same  for  each  borrower  and 
neither  borrower  has  another  source  of 
income  from  w’hich  the  loan  (together 
with  the  borrower’s  other  obligations) 
may  be  fully  repaid.  An  employer  will 
not  be  treated  as  a  source  of  repayment 
under  this  paragraph  because  of  wages 
and  salaries  paid  to  an  employee,  unle.ss 
the  standards  of  paragraph  (c)(2)  of  this 
.section  are  met; 

(2)  When  loans  or  extensions  of  credit 
are  made — 

(i)  To  borrowers  who  are  related 
directly  or  indirectly  through  common 
control,  including  where  one  borrower 
is  directly  or  indirectly  controlled  by 
another  borrower;  and 

(ii)  Substantial  financial 
interdependence  exists  between  or 
among  the  borrowers.  Substantial 
financial  interdependenr.e  is  deemed  to 
exist  when  50  percent  or  more  of  one 
borrower's  gro.ss  receipts  or  gross 
expenditures  (on  an  annual  bases)  are 
derived  from  transactions  with  the  other 
borrower.  Gross  receipts  and 


expenditures  include  gross  revenues/ 
expenses,  intercompany  loans, 
dividends,  capital  contributions,  and 
similar  receipts  or  payments; 

(3)  When  separate  persons  borrow 
from  a  bank  to  acquire  a  business 
enterprise  of  which  those  borrowers  will 
own  more  than  50  percent  of  the  voting 
securities  or  voting  interests,  in  which 
case  a  common  enterprise  is  deemed  to 
exist  between  the  borrowers  for 
purposes  of  combining  the  acqui.sition 
loans;  or 

(4)  When  the  OCC  determines,  based 
upon  an  evaluation  of  the  facts  and 
circumstances  of  particular  transactions, 
that  a  common  enterprise  exi.sts. 

(d)  Special  rule  for  loans  to  a 
corporate  group.  (1)  Loans  or  extensions 
of  credit  by  a  bank  to  a  corporate  group 
may  not  exceed  50  percent  of  the  bank’s 
capital  and  surplus.  This  limitation 
applies  only  to  loans  subject  to  the 
combined  general  limit.  A  corporate 
group  includes  a  person  and  all  of  its 
subsidiaries.  For  purposes  of  this 
paragraph,  a  corporation  or  a  limited 
liability  company  is  a  subsidiary  of  a 
person  if  the  person  owns  or 
beneficially  owns  directly  or  indirectly 
more  than  50  percent  of  the  voting 
securities  or  voting  interests  of  the 
corporation  or  company. 

(2)  Except  as  provided  in  paragraph 
(d)(1)  of  this  section,  loans  or  extensions 
of  credit  to  a  person  and  its  subsidiary, 
or  to  different  subsidiaries  of  a  person, 
are  not  combined  unless  either  the 
direct  benefit  or  the  common  enterpri.se 
test  is  met. 

(e)  Special  rules  for  loans  to 
partnerships,  joint  ventures,  and 
a.ssociations.- — (1)  Partnership  loans. 
Loans  or  extensions  of  credit  to  a 
partnership,  joint  venture,  or  association 
are  deemed  to  be  loans  or  extensions  of 
credit  to  each  member  of  the 
partnership,  joint  venture,  or 
association.  'This  rule  does  not  apply  to 
limited  partners  in  limited  partnerships 
or  to  members  of  joint  ventures  or 
as.sociations  if  the  partners  or  members, 
by  the  terms  of  the  partnership  or 
membership  agreement,  are  not  held 
generally  liable  for  the  debts  or  action.s 
of  the  partnership,  joint  venture,  or 
association,  and  those  provisions  are 
valid  under  applicable  law. 

(2)  Loans  to  partners,  (i)  Loans  or 
extensions  of  credit  to  members  of  a 
partnership,  joint  venture,  or  association 
are  not  attributed  to  the  partnership, 
joint  venture,  or  association  unless 
either  the  direct  benefit  or  the  common 
enterpri.se  tests  are  met.  Both  the  direct 
benefit  and  common  enterprise  tests  are 
met  between  a  member  of  a  partnership, 
joint  venture  or  association  and  such 
partnership,  joint  venture  or  association 
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when  loans  or  extensions  of  credit  are 
made  to  the  member  to  purchase  an 
interest  in  the  partnership,  joint  venture 
or  association. 

(ii)  Loans  or  extensions  of  credit  to 
members  of  a  partnership,  jouit  venture, 
or  association  are  not  attributed  to  other 
members  of  the  partnership,  joint 
venture,  or  as.sociation  unless  either  the 
direct  benefit  or  common  enterprise  test 
is  met. 

(f)  Loans  to  foreign  governments,  their 
agencies,  and  instrumentalities. — (1) 
Aggregation.  Loans  and  extensions  of 
t:redit  to  foreign  governments,  their 
agencies,  and  instrumentalities  will  be 
aggregated  with  one  another  only  if  the 
loans  or  extensions  of  credit  fail  to  meet 
either  the  means  test  or  the  purpo.se  test 
at  the  time  the  loan  or  extension  of 
credit  is  made. 

(1)  The  means  test  is  satisfied  if  the 
borrower  has  resources  or  revenue  of  its 
own  sufficient  to  service  its  debt 
obligations.  If  the  government’s  support 
(excluding  guarantees  by  a  central 
government  of  the  borrower’s  debt) 
exceeds  the  borrower’s  annual  revenues 
from  other  sources,  it  will  be  presumed 
that  the  means  test  has  not  been 
satisfied. 

(ii)  The  purpose  test  is  satisfied  if  the 
purpose  of  the  loan  or  extension  of 
credit  is  consistent  with  the  purposes  of 
the  borrower's  general  business. 

(2)  Documentation.  In  order  to  show 
that  the  means  and  purpose  tests  have 
been  satisfied,  a  bank  must,  at  a 
minimum,  retain  in  its  files  the 
following  items: 

(i)  A  statement  (accompanied  by 
supporting  documentation)  describing 
the  legal  status  and  the  degree  of 
financial  and  operational  autonomy  of 
the  borrowing  entity; 

(ii)  Financial  statements  for  the 
borrowing  entity  for  a  minimum  of  three 
years  prior  to  the  date  the  loan  or 
extension  of  credit  was  made  or  for  each 
year  that  the  borrowing  entity  has  been 
in  existence,  if  less  than  three; 

(iii)  Financial  statements  for  each  year 
the  loan  or  extension  of  credit  is 
outstanding; 

(iv)  The  bank’s  assessment  of  the 
borrower’s  means  of  serx  icing  the  loan 
or  extension  of  credit,  including  specific 
reasons  in  support  of  that  assessment. 
The  assessment  shall  include  an 
analysis  of  the  borrow'er’s  financial 
history,  its  present  and  projected 
economic  and  financial  performance, 
and  the  significance  of  any  financial 
support  provided  to  the  borrower  by 
third  parties,  including  the  borrower's 
central  government;  and 

(v)  A  loan  agreement  or  other  written 
statement  from  the  borrower  which 
clearly  describes  the  purpose  of  the  loan 


or  extension  of  credit.  The  written 
representation  will  ordinarily  constitute 
sufficient  evidence  that  the  purpose  te.st 
has  been  satisfied.  However,  when,  at 
the  time  the  funds  are  disbursed,  the 
bank  knows  or  has  reason  to  know  of 
other  information  suggesting  that  the 
borrower  will  use  the  proceeds  in  a 
manner  inconsistent  with  the  w'ritten 
representation,  it  may  not,  w'ithout 
further  inquiry,  accept  the 
repre.sentation. 

(3)  Restructured  loans. — (i)  Non- 
combination  rule.  Notwithstanding 
paragraphs  (a)  through  (e)  of  this 
section,  when  previously  outstanding 
loans  and  other  extensions  of  credit  to 
a  foreign  government,  its  agencies,  and 
instrumentalities  (i.e.,  public-sector 
obligors)  that  qualified  for  a  separate 
lending  limit  under  paragraph  (f)(1)  of 
this  section  are  consolidated  under  a 
central  obligor  in  a  qualifying 
restructuring,  such  loans  will  not  be 
aggregated  and  attributed  to  the  central 
obligor.  This  includes  any  substitution 
in  named  obligors,  solely  because  of  the 
restructuring.  Such  loans  (other  than 
loans  originally  attributed  to  the  central 
obligor  in  their  own  right)  will  not  be 
considered  obligations  of  the  central 
obligor  and  will  continue  to  be 
attributed  to  the  original  public-sector 
obligor  for  purposes  of  the  lending  limit. 

(ii)  Qualifying  restructuring.  Loans 
and  other  extensions  of  credit  to  a 
foreign  government,  its  agencies,  and 
instrumentalities  will  qualify  for  the 
non-combination  process  under 
paragraph  (f)(3)(i)  of  this  section  only  if 
they  are  restructured  in  a  sovereign  debt 
restructuring  approved  by  the  OCC, 
upon  request  by  a  bank  for  application 
of  the  non  combination  rule.  The  factors 
that  the  OCC  will  use  in  making  this 
determination  include,  but  are  not 
limited  to,  the  following: 

(A)  Whether  the  restructuring 
involves  a  substantial  portion  of  the 
total  commercial  bank  loans  outstanding 
to  the  foreign  government,  its  agencies, 
and  instrumentalities; 

(B)  Whether  the  restructuring  involves 
a  substantial  number  of  the  foreign 
country’s  external  commercial  bank 
creditors; 

(C)  Whether  the  restructuring  and 
consolidation  under  a  central  obligor  is 
being  done  primarily  to  facilitate 
external  debt  management;  and 

(D)  Whether  the  restructuring 
includes  features  of  debt  or  debt-service 
reduction. 

(iii)  50  percent  aggregate  limit.  With 
respect  to  any  case  in  which  the  non¬ 
combination  process  under  paragraph 
(f)(3)(i)  of  this  section  applies,  a  national 
bank’s  loans  and  other  extensions  of 
credit  to  a  foreign  government,  its 


agencies  and  instrumentalities, 
(including  restructured  debt)  shall  not 
exceed,  in  the  aggregate,  50  percent  of 
the  bank’s  capital  and  surplus. 

§32.6  Nonconforming  loans. 

(a)  A  loan,  within  a  bank’s  legal 
lending  limit  when  made,  will  not  he 
deemed  a  violation  but  will  be  treated 
as  nonconforming  if  the  loan  is  no 
longer  in  conformity  with  the  bank’s 
lending  limit  because — 

(1)  The  bank’s  capital  has  declined, 
borrowers  have  subsequently  merged  or 
formed  a  common  enterprise,  lenders 
have  merged,  the  lending  limit  or 
capital  rules  have  changed;  or 

(2)  Collateral  securing  the  loan  to 
satisfy  the  requirements  of  a  lending 
limit  exception  has  declined  in  value 

(b)  A  bank  must  use  reasonable  efforts 
to  bring  a  loan  that  is  nonconforming  as 
a  result  of  paragraph  (a)(1)  of  this 
.section  into  conformity  w'ith  the  bank’s 
lending  limit  unless  to  do  so  would  be 
inconsistent  with  safe  and  sound 
hanking  practices. 

(c)  A  nank  must  bring  a  loan  that  is 
nonconforming  as  a  result  of 
circumstances  described  in  paragraph 
(a)(2)  of  this  section  into  conformity 
with  the  bank’s  lending  limit  within  31) 
calendar  days,  except  when  judicial 
proceedings,  regulatory  actions  or  other 
extraordinary  circumstances  beyond  the 
bank’s  control  prevent  the  bank  from 
taking  action. 

Dated:  February  6,  1!)95 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency 

IFR  Doc.  95-3363  Filed  2-14-95,  8:45  anil 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-1 19-AD;  Amendment 
39-9132;  AD9S-02-13] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  CF6-80C2 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
modification  of  the  fire  extinguishing 
system  in  the  number  two  engine  strut 
This  amendment  is  prompted  by  reports 
of  chafing  of  the  fire  extinguishing  tubes 
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in  a  certain  inboard  strut  to  wing  area. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  the  fire 
extinguishing  tube;  such  chafing  could 
cause  cracking  of  the  tube  and 
consequently  produce  a  hole  in  the  fire 
extinguishing  tube,  which  could  prevent 
the  proper  distribution  of  the  fire 
extinguisher  agent  within  the  nacelle  in 
the  event  of  a  fire. 

DATES:  Effective  March  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  Elkins,  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2669; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is,  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
October  7. 1994  (59  FR  51151).  That 
action  proposed  to  require  modification 
of  the  fire  extinguishing  system  in  the 
number  two  engine  strut. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Since  issuance  of  the  notice.  Boeing 
has  issued  Alert  Service  Bulletin  747- 
26A2226,  Revision  1,  dated  November 
23. 1994.  This  alert  seixdce  bulletin  is 
essentially  identical  to  the  original 
issue,  but  contains  certain  editorial 
changes.  The  FAA  has  revised  the  final 
rule  to  include  reference  to  this  revision 
of  the  alert  service  bulletin  as  an 
additional  appropriate  source  of  serv’ice 
information. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 


that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD‘s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  b^n  altered  or  repaired  in  tbe 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  tbe  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  145  Boeing 
Model  747  series  airplanes  equipped 
with  General  Electnc  CF6-80C2  engines 
of  the  affected  design  in  the  vyorldwide 
fleet.  The  FAA  estimates  that  2 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
not  cost  to  the  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S,  operators  is  estimated  to  be 
$360,  or  $180  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  disr:us.sed  above,  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub  jects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety.  Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1.154(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89 

§39,13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

S.VOZ-IS  Boeing:  Amendment  39-9132  . 

Docket  94-NM-l  19-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
engines;  as  listed  in  Boeing  Alert  Service 
Bulletin  747-26A2226.  dated  June  30. 1994. 
or  Revision  1.  dated  November  23. 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  tlie  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area  j 
subject  to  the  requirements  of  this  AD.  For  1 
airplanes  that  have-been  modified,  altered,  or 
repaired  so  that  the  performance  of  the  i 

requirements  of  this  AD  is  affected,  the  | 
ovvner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address  i 
either  no  action,  if  the  current  configuration  j 


8540  Federal  Register  /  Vol.  bO,  No.  31  /  Wednesday,  February  15,  1995  /  Rules  and  Regulations 


eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  proper  distribution  of  the  fire 
extinguisher  agent  within  the  nacelle  in  the 
event  of  a  fire,  accomplish  the  following; 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  fire  extinguishing 
system  in  the  number  two  engine  strut,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-26A2226,  dated  June  30, 1994,  or 
Revision  1,  dated  November  23, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
exi.stence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(r)  Special  flight  permits  may  bo  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-26A2226,  dated  June  30. 1994, 

■  and  Boeing  Alert  Service  Bulletin  747- 
26A2226,  Revision  1,  dated  November  23, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(e)  This  a.mendment  becomes  effective  on 
March  17, 1995. 

Issued  in  Renton,  Washington,  on  January 
24. 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-2147  Filed  2-14-95;  8:45  amj 
BILLING  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  94-NM-1 13-AD;  Amendment 
39-9131;  AD  95-02-12] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airw'orthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
modification  of  the  fixed  engine  cowling 
at  the  forward  and  aft  crane  beam 
attachment;  and  an  inspection  of  the 
forward  and  aft  crane  beam  to  detect 
surface  damage,  and  repair,  if  necessary. 
This  amendment  is  prompted  by  several 
reports  of  rear  cabin  noise  (engine 
rumble)  during  flight  and  while  taxiing, 
which  may  have  been  caused  by  the 
interference  between  the  forward  and  aft 
crane  beams  and  the  fasteners  in  the 
fixed  engine  cowling.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  chafing  due  to  normal  engine 
vibration,  which  could  result  in 
structural  damage  to  the  engine  mount 
and  possible  separation  of  the  engine 
from  the  airplane. 

DATES:  Effective  March  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  iu  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 

Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
September  30, 1994  (59  FR  49865).  That 
action  proposed  to  require  modification 
of  the  fixed  cowl  at  the  forward  and  aft 


crane-beam  attachment;  and  performing 
a  visual  inspection  of  the  forward  and 
aft  crane  beam  to  detect  .surface  damage, 
and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the 
proposed  3-month  "grace  period”  for 
compliance  be  extended  to  at  least  two 
years  a-fter  the  effective  date  of  this  AD 
for  airplanes  that  are  nearing  or  have 
exceeded  the  threshold  of  15,000  flight 
hours.  This  commenter  states  that  it 
would  have  to  special  schedule  its  fleet 
of  airplanes  that  are  approaching  or 
have  exceeded  15,000  flight  hours  in 
order  to  accomplish  the  proposed 
inspection/modification  with>n  the 
proposed  compliance  time.  This  would 
entail  considerable  additional  expenses 
and  schedule  disruptions.  Additionally, 
this  commenter  states  that  the  engines 
on  these  airplanes  are  changed  on  an 
average  of  every  two  years  and  that  a 
two-year  compliance  time  would  allow 
the  proposed  inspection/modification  to 
be  accomplished  during  a  regularly 
scheduled  engine  change.  The  two-year 
compliance  time  would  eliminate  some 
of  the  extra  down  time  associated  with 
the  modification.  The  commenter  also 
states  that  no  in-service  incident  exists 
to  warrant  such  a  limited  compliance 
time. 

The  FAA  concurs  with  the 
commenter’s  request.  The  3-month 
“grace  period”  proposed  in  the  notice 
was  intended  to  provide  additional  time 
for  compliance  for  those  airplanes  that 
are  approaching  or  have  exceeded 
15,000  flight  hours,  without  necessarily 
requiring  immediate  compliance  (and, 
thus,  grounding  of  those  airplanes).  The 
FAA  selected  the  3-month  interv'al 
specifically  as  an  attempt  to  provide  as 
conservative  an  interval  as  pos.sible  for 
compliance  by  the  higher  time 
airplanes;  however,  it  was  selected 
without  benefit  of  any  empirical  data  or 
other  information  from  the 
manufacturer  or  Dutch  airworthiness 
authority.  Based  on  the  information 
provided  by  the  commenter,  and  the  fact 
that  there  has  been  no  in-service 
incident  of  the  subject  chafing,  the  FAA 
has  determined  that  a  longer  “grace 
period”  for  modification  is  reasonable. 
The  FAA  has  revised  paragraph  (a)  of 
the  final  rule  to  reflect  a  “grace  period” 
of  tw'o  years  after  the  effective  date  of 
this  AD.  This  would  allow'  the 
modification  to  be  accomplished  during 
regularly  scheduled  maintenance  at  a 
main  base,  where  special  equipment 
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and  trained  personnel  will  be  available, 
if  necessary.  The  FAA  does  not  consider 
that  this  extension  will  adversely  affect 
safety. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identlHed  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  90 
work  hours  per  airplane  to  accomplish 
the  required  inspection  and 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $75  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $454,425,  or 
$5,475  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  w'ould  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-02-12  Fokker:  Amendment  39-9131. 

Docket  94-NM-113-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11438  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pierformance  of  the 
requirements  of  this  AD  is  affected,  the 
ownor/operator  must  use  the  authority 


provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a  ^ 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  morlification, 
alteration,  or  repair  pemove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
structural  damage  to  the  engine  mount  and 
possible  separation  of  the  engine  from  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
flight  hours,  or  within  2  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-71-016,  dated  February  18. 1994. 

(1)  Modify  the  fixed  engine  cowling  at  the 
forward  and  aft  crane-beam  attachment  in 
accordance  with  the  service  bulletin. 

(2)  Perform  a  visual  inspection  of  the 
forward  and  aft  crane  beam  to  detect  surface 
damage,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  surface  damage  is  found,  no  further 
action  is  required  by  paragraph  (a)(2)  of  this 
AD. 

(ii)  If  any  surface  damage  is  found,  prior  to 
further  flight,  repair  the  crane  beam  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FA.A, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification,  inspection,  and 
repair  shall  be  done  in  accordance  with 
Fokker  Ser\'ice  Bulletin  SBFlOO-71-016, 
dated  February  18, 1994.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Aircraft  USA,  Inc., 
1199  North  Fairfax  Street,  Alexandria. 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  cffoctivo  on 
March  17, 1995. 


8542  Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Rules  and  Regulations 


Issued  in  Renton,  Washington,  on  January 
24, 1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice. 
IFR  Doc.  95-2175  Filed  2-1 4-95;  8:45  am] 
BILLING  CODE  4910-13-U 


14CFR  Part  39 

[Docket  No.  94-NM-1 44-AD;  Amendment 
39-9133;  AD  95-02-14] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes,  and  Model 
C-9  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airw'orthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  series  airplanes,  and  Model  C- 
9  (military)  airplanes,  that  requires 
replacement  of  the  engine  nose  cowl 
attaching  bolts  and  the  installation  of 
bearing  plates  on  the  nose  cowl  attach 
ring.  This  amendment  is  prompted  by 
incidents  in  which  the  nose  cowl 
separated  from  the  airplane  due  to  the 
elongation  and/or  breakout  of  the  nose 
cowl’s  attachment  ring  holes,  and 
failure  of  the  attaching  bolts.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
engine  nose  cowl  from  the  airplane, 
which  could  result  in  damage  to  the 
airplane  structure  or  could  present  a 
hazard  to  persons  or  property  on  the 
ground. 

DATES:  Effective  March  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 

Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712—4137;  telephone  (310) 
627-5245;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  —40, 
and  -50  series  airplanes,  and  Model  C- 
9  (military)  airplanes,  was  published  in 
the  Federal  Register  on  October  18, 

1994  (59  FR  52483).  That  action 
proposed  to  require  replacement  of  the 
engine  nose  cowl  attaching  bolts  and  the 
installation  of  bearing  plates  on  the  nose 
cowl  attach  ring. 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendipent.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Two  commenters  request  that  the 
proposed  compliance  time  of  12  months 
for  replacement  be  extended  so  that  the 
required  action  can  be  accomplished 
during  regularly  scheduled  maintenance 
activities.  One  commenter  suggests  a 
compliance  time  of  18  months;  the  other 
commenter  suggest  a  compliance  time  of 
3,000  hours  time-in-service.  The  FAA 
concurs  that  the  compliance  time  can  be 
extended  somewhat.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  availability  of  required  parts  and 
the  practical  aspect  of  accomplishing 
the  required  replacement  on  the  affected 
fleet  in  a  timely  manner.  The  FAA’s 
intent  was  that  the  replacement  be 
conducted  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  Based 
on  the  information  supplied  by  the 
commenters,  the  FAA  now  recognizes 
that  18  months  corresponds  more 
closely  to  the  interval  representative  of 
most  of  the  affected  operators’  normal 
maintenance  schedules.  Paragraph  (a)  of 
the  final  rule  has  been  revised  to  reflect 
a  compliance  time  of  18  months.  The 
FAA  does  not  consider  that  this 
extension  will  adversely  affect  safety. 

One  commenter  questions  the  FAA’s 
estimate  of  tlie  cost  of  required 


replacement  parts.  The  commenter 
states  that  the  $1,200  per  airplane 
figure,  presented  in  the  cost  impact 
information  in  the  preamble  to  the 
notice,  is  too  low.  ’This  commenter 
suggests  that  parts  costs  will  be 
approximately  $15,700  per  airplane. 
Upon  further  review,  the  FAA  concurs 
that  the  cost  of  required  parts  may  be 
more  than  what  was  previously 
estimated.  The  manufacturer  has 
provided  updated  cost  figures  for 
replacement  bearing  plates  and  bolts.  If 
these  items  are  purchased  directly  from 
the  manufacturer,  the  cost  of 
replacement  bearing  plates  may  be  as 
much  as  $13,284  (36  plates  at  $369 
each),  and  the  cost  of  replacement  bolts 
may  be  as  much  as  $1,900  (38  bolts  at 
$50  each).  However,  the  FAA  points  out 
that  bearing  plates  can  be  fabricated 
locally  at  a  nominal  cost,  and  bolts  can 
be  procured  from  the  operator’s  current 
stock,  thereby  reducing  parts  costs 
considerably.  The  FAA  has  revised  the 
cost  impact  information,  below,  to 
include  this  upidated  information  on  the 
cost  of  required  parts. 

Discussion  of  Additional  Changes  to  the 
Rule 

Since  issuance  of  the  notice,  the  FAA 
has  reviewed  and  approved  Revision  1 
to  McDonnell  Douglas  DC-9  Service 
Bulletin  A71-63,  dated  December  15, 
1994.  This  revision  is  essentially 
identical  to  the  originally  issued  service 
bulletin,  which  was  referenced  in  the 
notice  as  the  appropriate  source  of 
service  information;  how'ever,  it 
contains  certain  editorial  revisions  and 
additional  nose  cowl  part  numbers.  The 
FAA  has  revised  the  final  rule  to 
include  this  revision  of  the  service 
bulletin  as  an  additional  source  of 
service  information. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 
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Additionally,  the  FAA  has  recently 
reviewed  the  figures  it  has  used  over  the 
past  several  years  in  calculating  the 
economic  impact  of  AD  activity.  In 
order  to  account  for  various  inflationary 
costs  in  the  airline  industry,  the  FAA 
has  determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  cost  impact 
information,  below,  has  been  revised  to 
reflect  this  increase  in  the  specified 
hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  892  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes,  and  Model  C-9  (military) 
airplanes  of  the  affet;ted  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
557  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  replacement  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  vary  in  price, 
depending  upon  whether  they  are 
purchased  from  the  manufacturer, 
manufactured  locally,  or  procured  from 
the  operator’s  existing  stocks.  If  all 
required  parts  (36  bearing  plates  and  38 
bolts)  are  purchased  from  the 
manufacturer,  the  cost  could  be  as  much 
as  $15,184  per  airplane.  However,  if  the 
bearing  plates  are  manufactured  locally 
and  bolts  are  retrieved  from  the 
operator’s  current  stock,  the  estimated 
costs  will  be  considerably  lower, 
approximately  $1,900  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  between  $1,258,820  (or 
$2,260  per  airplane)  and  $8,658,008  (or 
$15,544  per  airplane).  This  total  cost 
impact  figure  is  based  on  assumptions 
that  no  operator  has  yet  accomplished 
any  of  the  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adoptecl. 

Regulatory  Impact 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Ste‘  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action’’  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwoilhine.ss 
directive; 

95-02-14  McDonnell  Douglas:  Amendment 
39-9133.  Docket  94-NM-144- AD. 

Applicability:  Model  DC-9-10,  -20,  -30. 
-40,  and  -50  .series  airplanes,  and  Model  C- 
9  (militarj’)  airplanes;  as  listed  in  McDonnell 
D<iugliis  D09  Alert  Service  Bulletin  A71-63, 
dated  July  21. 1994;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
>;  ■.'linates  the  unsafe  condition;  or  different 


actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  engine  nose 
cowl  from  the  airplane,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  left  and  right 
engine  nose  cowl  attaching  bolts  and  install 
bearing  plates,  in  accordance  with 
McDonnell  Douglas  lXI-9  Alert  Ser\  ice 
Bulletin  A71-63,  dated  July  21. 1994;  or 
Revision  1,  dated  December  15, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c  )  Special  flight  permits  may  lie  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
F  ideral  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
lix:etion  where  the  requirements  of  this  AD 
can  lie  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  McDonnell  Douglas  DG-9 
.Alert  Service  Bulletin  A71-63,  dated  July  21. 
1994;  or  McDonnell  Douglas  DG-9  Alert 
SciA'ice  Bulletin  A71-63,  Revision  1,  dated 
December  15, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  GFR  part  51.  Gopies  may  lie 
obtained  from  McDonnell  Douglas 
Gorporation,  P.O.  Box  1771,  Long  Beach, 
(^lifornia  90801-1771,  Attention:  Business 
Unit  Manager,  Technical  Administrative 
Support,  Dept.  L51 ,  M.Q  2-98.  Gopies  may 
lie  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FA.A,  Los  Angeles 
Aircraft  Gertification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewcxid.  Galifornia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Gapitol  Street  NW..  suite  700,  Washington, 
DG. 

(e)  This  amendment  becomes  effective  on 
March  17, 1995. 

Issued  in  Renton.  Washington,  on  January 
24.  1995. 

Darrell  M.  Pederson. 

Actirift  Manager,  Transport  Airplane 
Diifxitorate,  Aircraft  Certification  Sen  ice. 

IFR  Doc.  95-2176  Filed  2-14-9.5;  8:45  amj 
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14CFRPart  39 

pocket  No.  94-NM-216-AD;  Amendment 
39-9130;  AD  95-02-11] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-87  (MD-87) 

Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-87  (MD-87)  series 
airplanes.  This  action  requires  an 
inspection  to  detect  chafing  or  arcing 
damage  to  the  wiring  of  the  aft  right 
coatroom,  the  intercostal,  and  the 
recirculation  duct  assembly  near 
longeron  5;  and  modification  of  the 
wiring  installation  for  the  aft  right 
coatroom.  This  amendment  is  prompted 
by  a  report  of  an  electrical  fire  that 
started  due  to  a  short  in  the  coatroom 
wiring,  which  was  caused  by  arcing  and 
chafing  damage  to* the  wiring.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  severe  damage  to 
the  airframe  in  the  event  of  a  fire  caused 
by  arcing  and  chafing  damage  to  the 
coatroom  wiring. 

DATES:  Effective  March  2, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  17,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
216-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  K.  Wheeler,  Aerospace  Engineer, 


Systems  and  Equipment  Branch,  ANM- 
132L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5344;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
received  a  report  of  an  electrical  fire  that 
started  behind  the  aft  right  coatroom  on 
a  McDonnell  Douglas  Model  DC-9-87 
(MD-87)  series  airplane.  Investigation 
revealed  that  the  fire  occurred  due  to  a 
short  in  the  coatroom  wiring,  which  was 
caused  by  arcing  and  chafing  damage  to 
the  wiring  between  an  intercostal  and  a 
recirculation  air  duct  assembly.  This 
condition,  if  not  corrected,  could  result 
in  severe  damage  to  the  airframe. 

McDonnell  Douglas  has  issued  MD- 
80  Service  Bulletin  24-151,  dated 
September  29, 1994,  which  describes 
procedures  for  a  visual  inspection  to 
detect  chafing  or  arcing  damage  to  the 
wiring  of  the  aft  right  coatroom,  the 
intercostal,  and  the  recirculation  duct 
assembly  near  longeron  5  (between 
stations  Y=1078.000  and  Y=1098.000), 
and  modification  of  the  wiring 
installation  for  the  aft  right  coatroom. 
The  modification  entails  removing  any 
damaged  wiring,  cutting  a  hole  in  the 
intercostal  and  installing  a  clip 
assembly,  and  rerouting  the  wiring  for 
the  aft  right  coatroom  through  the 
modified  intercostal.  Modification  of  the 
wiring  installation  for  the  aft  right 
coatroom  will  minimize  the  possibility 
of  chafing  damage. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  severe  damage  to  the  airframe  in 
the  event  of  a  fire.  This  AD  requires  a 
visual  inspection  to  detect  chafing  or 
arcing  damage  to  the  wiring  of  the  aft 
right  coatroom,  the  intercostal,  and  the 
recirculation  duct  assembly  near 
longeron  5  (between  stations 
Y=1078,000  and  Y=1098.000),  and 
modification  of  the  wiring  installation 
for  the  aft  right  coatroom.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  with  the 
exception  of  modifying  the  wiring 
installation  for  airplanes  on  which  any 
arcing  damage  to  the  intercostal  or 
recirculation  air  duct  assembly  is  found; 
that  modification  is  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

As  a  result  of  recent  coihmunications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 


on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement. 

None  of  the  Model  DC-9-87  (MD-87) 
series  airplanes  affected  by  this  action  is 
on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 

Register  in  the  future,  it  would  require 
approximately  7  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $410  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  would  be  $830  per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
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evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-216-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-02-11  McDonnell  Douglas:  Amendment 
39-9130.  Docket  94-NM-216-AD. 
Applicability:  Model  DC-9-87  (MD-87) 
series  airplanes  having  factory  serial  numbers 
(FSN)  49605  through  49612  inclusive,  49614, 
53009  through  53011  inclusive,  53336, 

53337,  53340,  and  53348;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  fi-om 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severe  damage  to  the  airframe 
in  the  event  of  a  fire,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
to  detect  chafing  or  arcing  damage  to  the 
wiring  of  the  aft  right  coatroom,  the 
intercostal,  and  the  recirculation  duct 
assembly  near  longeron  5  (between  stations 
Y=1078.000  and  Y=1098.000),  in  accordance 
with  McDonnell  Douglas  MD-80  Service 
Bulletin  24-151,  dated  September  29, 1994. 

(1)  If  no  damage  is  found,  prior  to  further 
flight,  modify  the  wiring  installation  for  the 
aft  right  coatroom  (reference  paragraph  I.C., 
Ckindition  1,  of  the  service  bulletin)  in 
accordance  with  the  procedures  described  in 
the  service  bulletin. 

(2)  If  any  damage  is  found,  prior  to  further 
flight,  modify  the  wiring  installation  for  the 
aft  right  coatroom  (reference  paragraph  I.C., 
(Condition  II,  of  the  service  bulletin)  in 
accordance  with  the  procedures  described  in 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  siibnat  their 
requests  through  an  appropriate  FAA 


Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  modification  shall 
be  done  in  accordance  with  McDonnell 
Douglas  MD-80  Serivce  Bulletin  24-151, 
dated  September  29, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Gopies  may  be  obtained  from 
McDonnell  Douglas  Gorporation,  P.O.  Box 
1771,  Long  Beach,  Galifomia  90801-1771, 
Attention:  Business  Unit  Manager,  Technical 
Administrative  Support,  Dept.  L51,  M.G.  2- 
98.  Gopies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Gertification  Office,  3960 
Paramount  Boulevard,  Lakewood,  Galifomia; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Gapitol  Street  NW.,  suite  700, 
Washington,  DG. 

(e)  This  amendment  becomes  effective  on 
March  2, 1995. 

Issued  in  Renton,  Washington,  on  January 
24, 1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-2177  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  91F-0271] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  P,  3(or  4)- 
his(octadecylthio)cyclohexylethane  as 
an  antioxidant  for  general  use  in 
polymeric  food-contact  articles.  This 
action  is  in  response  to  a  petition  filed 
hy  Atochem  North  America,  Inc. 

DATES:  Effective  February  15, 1995; 
written  objections  and  requests  for  a 
hearing  by  March  17, 1995. 
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Dated:  February  3, 1995. 

Fred  R.  Shank, 

'  Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  95-3804  Filed  2-14-95;  8:45  am] 
BILLING  CODE  4160-01-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin  and  Virginiamycin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  four  new 
animal  drug  applications  (NADA’s)  held 
by  Premiere  Agri  Technologies,  Inc.  The 
NADA’s  provide  for  use  of  Type  A 
medicated  articles  and  Type  B 
medicated  feeds  containing  tylosin  and 
Type  B  medicated  feeds  containing 
virginiamycin.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA’s. 

EFFECTIVE  DATE:  February  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1722. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  the  following  NADA’s: 


NADA 

No. 

Drug  name 

Sponsor  name 
and  address 

45-690  . 

Tylosin  Type  B 
medicated 
feeds  and 

Type  A  medi¬ 
cated  article. 

Premiere  Agri 
Technologies, 
Inc.,  P.O.  Box 
2508,  Fort 
Wayne,  IN 
46801-2508 
(former  spon¬ 
sor  Henwood 
Feed  Addi¬ 
tives) 

97-289  . 

Tylosin  Type  B 
medicated 
feeds  and 

Type  A  medi¬ 
cated  article. 

Do.  (Former 
sponsor  Feed 
Specialties 
Co.,  Inc.) 

133-361 

Virginiamycin 
Type  B  medi¬ 
cated  feed. 

Do.  (Former 
sponsor  Feed 
Specialties 
Co.,  Inc.) 

133-839 

Virginiamycin 
Type  B  medi¬ 
cated  feed. 

Do.  (Former 
sponsor  Mac- 
Page,  Inc.) 

The  sponsor  requested  withdrawal  of 
approval  of  the  NADA’s.  This  final  rule 
removes  21  CFR  558.625(b)(ll)  and 


(b)(15)  and  amends  21  CFR 
558.635(b)(2)  to  reflect  the  withdrawal 
of  approval  of  these  NADA’s. 

List  of  Subjects  in  21  CFR  Part  558 
Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§558.625  [Amended] 

2.  Section  558.625  Tylosin  is 
amended  by  removing  and  reserving 
paragraphs  (b)(ll)  and  (b)(15). 

3.  Section  558.635  Virginiamycin  is 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows; 

§558.635  Virginiamycin 
***** 

(b)*  *  * 

(2)  2.2  percent  activity  (10  grams  per 
pound)  to  011490,  016968,  and  017790 
in  §  510.600(c)  of  this  chapter  for  use  as 
in  paragraphs  (f)(l)(iv)  and  (f)(l)(v)  of 
this  section. 

***** 

Dated:  January  6, 1995. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  95-3802  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  4160-01-F 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 
[Rulemaking  No.  110] 

Exchange  Visitor  Program 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Agency  hereby  adopts  as 
final  with  modifications  the  interim  rule 
governing  its  oversight  and 
administration  of  au  pair  programs.  Au 
pair  programs  permit  foreign  nationals 
to  enter  the  United  States  for  a  period 
of  one  year  for  the  purpose  of  residing 
with  an  American  host  family  while 
participating  directly  in  the  home  life  of 
the  family  and  providing  limited  child 
care  services.  The  foreign  national  also 


attends  a  United  States  accredited  post¬ 
secondary  educational  institution. 

These  rules  are  promulgated  pursuant  to 
Public  LSw  103—415  which  authorizes 
the  continued  operation,  until 
September  30, 1995,  of  au  pair  programs 
currently  designated  by  the  Agency. 
DATES:  Effective  date:  These  rules  are 
effective  February  15, 1995. 

Applicability  aates:  With  the 
exceptions  of  §  514.31(j)  (1)  and  (4),  and 
§  514.31(k),  these  rules  apply  to  all  au 
pair  placements  and  operations  as  of 
February  15, 1995.  The  provisions  set 
forth  at  §  514.31(1)  (1)  and  (4)  and 
§  514.31(k)  shall  apply  only  to  au  pair 
participants  placed  after  date  of 
publication. 

Compliance  date:  Sponsor 
implementation  of  the  provisions  set 
forth  at  §  514.31(g)  (1)  and  (2)  will  not 
be  expected  before  March  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  Assistant  General 
Counsel,  United  States  Information 
Agency,  301  4th  Street,  SW., 
Washington,  DC  20547;  Telephone, 

(202) 619-6829. 

SUPPLEMENTARY  INFORMATION:  First 
begun  pursuant  to  the  provisions  of  the 
United  States  Information  and 
Educational  Exchange  Act  of  1948 
(“Smith-Mundt”),  and  subsequently 
incorporated  into  and  broadened  under 
the  Fulbright-Hays  Act,  educational  and 
cultural  exchange  activities  have,  over 
the  past  forty  years,  exposed  millions  of 
foreign  nationals  to  the  United  States, 
its  peoples,  cultures,  skills,  business 
techniques,  educational  institutions, 
and  way  of  life.  The  Fulbright-Hays  Act 
mandates  reciprocal  exchange  and 
Americans  traveling  abroad  have,  in 
similar  fashion,  developed  an  enhanced 
awareness  of  foreign  people,  their 
cultures  and  societies.  Thus,  Fulbright- 
Hays  programs  further  one  of  the 
Agency’s  primary  missions:  increasing 
mutual  imderstanding  between 
Americans  and  others  through  people- 
to-people  contact.  Originally  conducted 
by  the  Department  of  State,  oversight  of 
exchange  activities,  occiuring  under  the 
umbrella  of  the  Exchange  Visitor 
Program,  has  been  the  responsibility  of 
the  Agency  since  1978. 

The  Fulbright-Hays  Act  sets  forth 
certain  parameters  which  all  exchange 
activities  must  meet.  With  an  eye 
towards  ensuring  that  these  parameters 
were  being  met  and  acting  in  response 
to  a  Congressional  request,  the  General 
Accounting  Office  (“GAO”)  investigated 
Agency  oversight  and  administration  of 
the  Exchange  Visitor  Program  and  its 
attendant  utilization  of  the  J  visa.  In  its 
report  to  Congress,  dated  February  5, 
1990  and  entitled  “Inappropriate  Uses 
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of  Educational  and  Cultural  Exchange 
Visas,”  the  GAO  determined  that  certain 
Exchange  Visitor  Program  activities 
appeared  to  be  inconsistent  witlrthe 
statutory  grant  of  authority  and  its 
underlying  legislative  intent.  GAO 
summarized  its  findings,  stating: 

“Most  J  visa  activities  appear  to  conform  to 
the  intent  of  the  1961  act.  However,  GAO 
believes  that  certain  activities  and  programs 
in  the  trainee  and  international  visitor 
categories,  including  the  summer  student/ 
travel  work,  international  camp  counselor, 
and  au  pair  (Child  care)  programs,  are 
inconsistent  with  the  legislative  intent.  GAO 
identihed  instances  of  participants  working 
as  waiters,  cooks,  child  care  providers, 
amusement  and  leisure  park  workers,  and 
summer  camp  counselors.  Authorizing  J  visas 
for  participants  and  activities  that  are  not 
clearly  for  educational  and  cultural  purposes 
as  specified  in  the  act  dilute  the  integrity  of 
the  ]  visa  and  obscures  the  distinction 
between  the  J  visa  and  other  visas  granted  for 
work  purposes.” 

The  concerns  raised  in  the  GAO 
report  had  troubled  USIA  for  several 
years,  especially  the  au  pair  program. 
Objections  to  the  operation  of  au  pair 
programs  under  the  Exchange  Visitor 
Program  and  the  use  of  the  J  visa  were 
also  raised  by  the  Department  of  Labor, 
the  Immigration  and  Naturalization 
Service,  and,  most  importantly,  USIA’s 
congressional  committees  of 
jurisdiction. 

In  June  of  1993,  USIA  was 
approached  by  the  au  pair  sponsors 
conducting  these  programs  to  examine 
whether  the  Agency’s  past  objections  to 
the  continuation  of  these  programs 
under  the  Exchange  Visitor  Program 
could  be  resolved.  The  au  pair  sponsors 
were  advised  that  the  Agency  saw  merit 
in  the  programs  but  had  concluded  that 
it  lacked  statutory  authority  to  conduct 
the  programs  as  then  configured.  The 
Agency’s  principal  objection  to  the 
program  was  its  lack  of  a  bona  Hde 
educational  component  sufficient  to 
meet  the  statutory  requirements  of  the 
Fulbright-Hays  Act.  A  secondary,  but 
equally  compelling,  objection  was  the 
program’s  failure  to  comply  with  the 
Fair  Labor  Standards  Act  and  its 
requirements  governing  the  payment  of 
minimum  wage. 

The  Agency  and  the  au  pair  sponsors 
began  earnest  discussions  involving 
how  best  to  regularize  the  au  pair 
program  in  order  for  it  to  hnd  a 
permanent  home  at  USIA.  During  the 
course  of  these  discussions,  several 
tragic  incidents  involving  au  pair 
placements  occurred  emd  were  widely 
reported  in  the  press.  Specifically,  the 
deaths  of  two  infants  while  in  the  care 
of  au  pairs  and  allegations  of  child 
molestation  and  child  pornography 
allegedly  involving  au  pairs  brought 


about  Congressional  and  public  scrutiny 
of  these  programs.  This  scrutiny,  in 
turn,  resulted  in  Congressional  action 
which  authorized  and  directed  the 
Agency  to  promulgate  regulations 
governing  au  pair  placements. 

Pursuant  to  this  clear  directive,  the 
Agency  published,  on  December  14, 

1994,  interim  final  regulations 
governing  the  au  pair  program  that  were 
both  consistent  with  the  provisions  of 
the  Fulbright-Hays  Act  and  which  also 
provided  safeguards  for  au  pair 
participants  and  the  American  host 
Emilies  with  whom  they  are  placed. 
Given  the  wide  popularity  of  these 
programs — and  the  criticisms  of  them — 
the  Agency  met  with,  solicited,  and 
incorporated  the  views  of  the  au  pair 
organizations,  interested  members  of  the 
public  and  the  views  of  those 
congressional  ofHces  possessing 
jurisdiction  over  educational  and 
cultural  exchange  programs. 

The  Agency’s  Federal  Register 
publication  of  this  interim  rule  with 
request  for  public  comment  generated 
over  3,000  responses  from  American 
families  during  the  thirty  day  public 
comment  period.  A  considerable 
number  of  the  comments  received  had 
a  remarkably  familiar  style  and  theme, 
and  focused  primarily  or  exclusively  on 
two  issues:  the  rise  in  weekly  wage  or 
stipend  paid  to  au  pairs  and  the 
requirement  that  au  pairs  taking  care  of 
children  under  the  age  of  two  be  at  least 
21  years  of  age.  Additionally,  however, 
the  Agency  received  a  significant 
number  of  personalized  and  thoughtful 
comments  and  responses,  many  which 
were  highly  persuasive.  A  majority  of 
the  commentators,  including  a  large 
number  who  objected  to  certain  aspects 
of  the  interim  final  rules,  praised  the 
Agency  for  efforts  to  improve  screening, 
training,  and/or  other  aspects  of  the  au 
pair  program.  The  letters  also 
highlighted  that,  despite  the  problems 
which  have  been  associated  with  this 
program,  many  families  develop 
excellent  relations  with  their  au  pairs 
and  make  considerable  efforts  to 
advance  the  cultural  and  educational 
exchange  aspects  of  the  program. 

Many  letters  lamented  that  other 
forms  of  child  care  were  unaffordable. 
Some  complained  about  the  quality 
alternative  child  care.  While  the  USIA  is 
pleased  that  the  au  pair  program 
apparently  provides  considerable  direct 
benefit  to  many  American  families  on 
the  important  matter  of  affordable  child 
care,  the  Agency  cannot  lose  sight  of  the 
fact  that  it  has  legal  authority  to  operate 
the  au  pair  program  only  if  it  is 
primarily  a  cultural  and  educational 
exchange  program  which  incidentally 
provides  child  care.  If  the  program 


becomes  primarily  a  child  care  program, 
no  matter  how  valuable,  it  can  be  legally 
maintained  as  a  federal  program  only  if 
it  is  transferred  to  another  agency. 

Although  a  distinct  small  minority, 
some  letters  criticized  the  Agency  for 
virtually  any  effort  to  regulate  the 
program  as  undue  interference  into 
frmily  activities.  While  the  Agency  has 
made  every  effort  to  ensure  that  the 
regulations  are  as  unburdensome  as 
possible,  it  is  important  to  note  that 
certain  regulations  are  necessary  before 
the  Agency  is  legally  permitted  to 
operate  this  program.  Additionally, 
none  of  the  regulations  will  affect 
individuals  involuntarily.  The 
regulations  apply  only  to  families  who 
voluntarily  and  deliberately  choose  to 
participate  in  the  au  pair  program. 

In  light  of  the  comments  it  nas 
received,  the  Agency  has  determined 
that  the  interim  regulations  published 
December  14, 1994  should  be  amended 
as  follows. 

Educational  Component 

As  discussed  above,  the  Agency’s 
statutory  authority  to  facilitate  au  pair 
activities  has  been  the  subject  of  debate 
for  the  past  eight  years.  To  achieve 
compliance  with  applicable  federal  law, 
taking  into  account  the  1990  GAO 
opinion,  the  interim  regulations 
required  that  au  pair  participants  pursue 
six  semester  hours  (or  its  equivalent)  of 
academic  course  work  at  an  accredited 
post-secondary  institution.  The  Agency 
concluded  that  this  requirement  is  the 
minimum  programmatic  component 
necessary  to  comply  with  the  provisions 
of  the  Fulbright-Hays  Act.  Without  this 
requirement  the  Agency  had  determined 
that  it  would  not  have  statutory 
authority  to  conduct  this  activity. 

Some  responses  criticized  the  Agency 
for  focusing  excessively  on  traditional 
forms  of  educational  activities  to  meet 
the  educational  exchange  requirement. 
These  critics  claimed  the  Agency  failed 
to  appreciate  the  degree  and  caliber  of 
cultural  exchange  that  results  from  daily 
contact  between  host  families  and  au 
pairs.  Contrary  to  these  assertions,  the 
Agency  believes  it  fully  appreciates  the 
value  of  the  experiences  identified  by 
these  commentators.  The  Agency 
recognizes  that  the  family  context 
provides  a  unique  opportunity  for  the 
host  family  and  au  pair  to  learn  about 
each  other’s  cultures  and  values. 
Additionally,  one  of  the  clear  benefits  of 
the  au  pair  program  is  that  it  provides 
many  young  foreign  nationals  who 
otherwise  would  not  have  the 
opportunity  to  participate  in  an 
exchange  program  a  chance  to  do  so. 

This  recognition  does  not  alleviate  the 
Agency’s  responsibility  to  conduct  the 
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program  in  accordance  with  federal  law, 
however.  The  Agency  does  agree  it 
should  not  impose  unnecessary  rigidity 
into  the  requirement  and  adhered  to  this 
principle  in  drafting  the  interim 
regulations.  Accordingly,  the  Agency 
does  not  amend  the  regulatory 
provisions  set  forth  at  22  CFR  514.31(k). 
Moreover,  for  clarification  purposes,  it 
is  not  necessary  that  the  course  work  be 
taken  for  credit  so  that  audit  of  such 
courses  is  permissible. 

Selection,  Training  and  Screening 

The  au  pair  program  has  been 
governed  for  over  eight  years  by 
voluntary  guidelines  issued  in  1986. 
Because  of  Congressional  enactments  in 
1988  and  1990,  the  Agency  had  been 
essentially  barred  from  modifying  or 
enforcing  the  guidelines  or  otherwise 
regulating  and  monitoring  the  au  pair 
organizations.  Unfortunately,  these 
guidelines,  promulgated  for  two  au  pair 
organizations  under  a  pilot  program 
overseeing  300  au  pairs  annually,  was 
deficient  for  a  program  that  had  grown 
to  eight  au  pair  organizations  and 
10,000  au  pairs  annually.  By  the 
summer  of  1994,  a  number  of  high 
profile  incidents,  buttressed  by  a  series 
of  investigative  reports,  strongly 
suggested  that  the  lack  of  oversight  may 
in  some  instances  be  jeopardizing  the 
safety  of  host  family  children.  Evidence 
also  was  presented  that  some  au  pairs 
had  been  mistreated  by  host  family 
members.  The  Agency  was  equally 
disturbed  by  reports  suggesting  the 
program  had  been  portrayed  to  host 
families  as  a  child  care  program  but  to 
young  potential  au  pairs  as  a  chance  to 
see  America.  Such  a  disparity  in 
expectations  laid  a  poor  foundation  for 
either  a  good  exchange  experience  or  for 
quality  child  care.  Faced  with  this 
history,  and  under  Congressional 
mandate,  the  Agency  developed 
regulations  which  attempted  to  provide 
reasonable  confidence  that  au  pairs 
assigned  to  host  families  had  the  skills, 
experiences  and  character  to  meet  host 
families’  reasonable  expectations. 

One  of  the  two  components  of  the 
interim  regulations  drawing  the  most 
comments  involved  the  age  requirement 
for  au  pairs  caring  for  infant  children. 
The  Agency  had  specified  at  22  CFR 
514.31(e)(3)  that  an  au  pair  providing 
such  care  for  a  child  under  the  age  of 
two  must  be  at  least  twenty-one  years  of 
age.  The  reason  for  this  requirement  was 
to  attempt  to  ensure  that  au  pairs 
entrusted  with  infant  children  had  some 
degree  of  maturity  and  experience.  In 
imposing  this  requirement  the  Agency 
recognized  that  any  age  limitation  was 
subjective  and  inexact;  nevertheless,  the 
Agency  had  considered  the  requirement 


reasonable  given  all  surrounding 
circumstances. 

Many  who  commented  provided 
persuasive  accounts,  examples,  and 
illustrations  supporting  their  beliefs  that 
a  21  year  old  rule  was  unnecessary, 
especially  in  light  of  the  Agency’s  six 
months  of  prior  child  care  experience 
requirement.  These  stories  helped 
convince  the  Agency  that  the  correlation 
between  age  and  maturity  was  marginal 
at  best  and,  as  a  result,  the  Agency  is 
dropping  the  twenty-one  age 
requirement. 

Another  modification  is  set  forth  at  22 
CFR  514.31(e)  (l)-(3).  Many  comments 
were  received  which  questioned  the 
utility  of  requiring  a  parent  to  remain  in 
the  home  for  the  first  week  following 
the  au  pair’s  arrival.  Many  suggested 
modifications  but  agreed  that  some  form 
of  transition  was  desirable;  others 
suggested  the  transition  period  should 
be  left  entirely  to  the  discretion  of  the 
host  family. 

The  Agency’s  reason  for  imposing 
such  a  requirement  was  the  need  to 
ensure  that  the  au  pair  received  the 
benefit  of  an  adequate  transition  period 
and  was  comfortable  with  his  or  her 
new  duties,  new  home,  new 
commimity,  and  new  country.  The 
Agency  recognized  that  a  vast  majority 
of  host  families  would  never  leave  their 
infants  and  other  children  with  an  au 
pair  without  an  adequate  adjustment 
period,  but  concluded  that  requiring  a 
reasonable  transition  period  was 
essential  to  the  welfare  of  both  the  au 
pair  and  the  children,  especially  infants. 

In  response  to  the  comments  received, 
the  Agency  is  amending  22  CFR 
514.31(e)(1)  to  allow  either  a  parent  or 
other  responsible  adult  to  assist  in  this 
transition  period  and  also  is  reducing 
the  length  of  such  transition  from  one 
week  to  three  days  dmation.  The 
Agency  has  been  informed  that  in  many 
instances  this  three  day  period  will 
encompass  the  weekend.  This  increased 
flexibility  addresses  the  concerns  raised 
by  most  of  these  comments  but  still 
provides  adequate  assurances  of  a 
smooth  transition  for  the  au  pair.  The 
Agency  rejects  those  comments 
suggesting  the  transition  period  should 
be  left  entirely  to  the  discretion  of  the 
host  family  based  upon  the  Agency’s 
experience  in  these  matters  which 
indicates  that  a  prescribed  transition 
period  is  necessary,  even  if  it  is  a  short 
one. 

The  Agency  also  is  amending  the 
requirement  set  forth  at  22  CFR 
514.31(e)(3)  to  provide  for  greater 
flexibility.  Originally,  the  Agency  had 
required  that  au  pairs  placed  with 
families  having  children  under  the  age 
of  two  must  have  at  least  six  months 


documented  infant  child  care 
experience.  In  response  to  comments 
suggesting  that  “documented”  was  too 
rigid,  confusing  or  otherwise 
counterproductive,  the  Agency  is 
amending  this  provision  by  substituting 
the  word  “prior”  for  “documented.” 

In  response  to  documented  failures 
over  past  eight  years  to  adequately 
screen  potential  au  pair  participants,  the 
Agency  set  forth  at  22  CFR  514.31(d) 
specific  criteria  governing  au  pair 
selection.  Based  upon  comments 
received,  the  Agency  is  amending  22 
CFR  514.31(d)(6)  by  requiring  a 
personality  profile  rather  than  a 
psychological  profile  for  potential  au 
pair  participants.  This  amendment  is 
adopted  based  upon  representations 
made  to  the  Agency  that  psychological 
testing  would  be  unduly  burdensome, 
costly  and  would  be  ineffective.  Au  pair 
sponsors  suggested  the  substitution  of  a 
“personality”  profile  which  they  assert 
would  in  fact  provide  a  screening 
mechanisms  sufficient  to  ensure  the  au 
pair  applicant’s  suitability  for  child  care 
services.  Also  set  forth  in  this  paragraph 
is  the  requirement  that  au  pair 
applicants  imdergo  a  criminal  record 
check.  Au  pair  sponsors  and  the 
Agency’s  posts  overseas  confirm  that  a 
criminal  record  check  as  such  term  is 
commonly  understood  in  the  United 
States  is  not  necessarily  available  in  all 
countries.  For  those  countries  where 
such  records  are  not  readily  available, 
the  Agency  will  accept  the  recognized 
equivalent  of  a  criminal  record  check  for 
that  coimtry. 

Directly  related  to  the  screening  of  au 
pair  participants  is  experience  and 
training.  A  need  for  some  level  of 
uniform  training  for  au  pair  participants 
was  recognized  and  supported  by  the 
public  comments  received  by  the 
Agency.  However,  the  length  of  this 
training  was  subject  to  de^te.  At  22 
CFR  514.31(g)(1)  the  Agency  set  forth  a 
requirement  that  au  pair  participants 
receive  not  less  than  16  hours  of  child 
safety  instruction.  Based  upon 
comments  received  from  au  pair 
sponsors  and  the  American  Red  Cross, 
the  Agency  is  amending  this 
requirement  by  reducing  the  number  of 
hours  of  such  instruction  firom  16  to  8. 
The  regulation  is  also  amended  to 
permit  such  training  to  be  given  prior  to 
placement  with  the  host  family.  This 
amendment  will  permit  au  pair 
sponsors  to  provide  child  safety  training 
in  the  au  pair’s  home  country  if  they 
choose  to  do  so. 

Finally,  for  the  purpose  of  clarity,  the 
Agency  has  determined  that 
amendments  to  22  CFR  514.31(h)  are 
needed.  This  regulation  sets  forth 
requirements  governing  host  family 
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selection  for  participation  in  the  au  pair 
program.  Given  the  educational  and 
cultural  exchange  overlay  of  this 
program,  criteria  for  program 
participation  is  necessary.  As  published, 
the  interim  rule  required  that  all  family 
members  resident  in  the  home  be  fluent 
in  spoken  English,  be  personally 
interviewed,  and  have  successfully 
passed  a  background  investigation.  The 
Agency  is  amending  this  regulation  by 
substituting  “host  parents”  for  “all 
family  members”  based  upon  comments 
received  which  convinced  the  Agency 
that  the  change  is  needed  to  avoid 
confusion  and  unintended  senseless 
results. 

Placement  and  Orientation 

The  Agency  has  reviewed  certain 
requirements  governing  the  terms  and 
conditions  of  an  au  pair  placement  and 
has  determined  that  greater  flexibility  is 
both  possible  and  desirable.  At  22  CFR 
514.31(e)(4)  the  Agency  amends  the 
interim  rule  language  in  order  to  permit 
the  host  family  and  au  pair  the  latitude 
of  establishing  flexible  work  hours.  As 
amended,  this  regulation  will  require 
only  that  the  au  pair  and  host  family 
have  signed  a  written  agreement  that 
outlines  the  au  pair’s  obligation  to 
provide  not  more  than  45  hours  of  child 
care  services  per  week. 

A  small,  but  vocal,  minority 
expressed  strong  disagreement  with  the 
interim  regulations’  nine  horn:  ceiling  on 
an  au  pair’s  work  day.  Many  of  these 
commentators  apparently  failed  to 
realize  that  the  nine  hours  per  day  limit 
had  been  in  effect  since  1986  and  was 
not  new.  Nevertheless,  upon 
reconsidering  this  provision,  the  Agency 
has  concluded  that  the  45  hour  week 
limit,  if  aggressively  enforced,  in 
conjunction  with  other  oversight 
changes,  makes  the  nine  hours  per  day 
cap  unnecessary.  Thus,  the  Agency 
amends  22  CFR  514.31(j)(2)  by  deleting 
the  requirement  that  au  pairs  provide 
not  more  than  nine  hours  of  child  care 
services  per  day.  The  Agency  adopts 
instead  language  that  will  permit  the  au 
pair  to  provide  a  “reasonable”  number 
of  hours  per  day.  The  Agency  does  not 
define  what  is  reasonable,  leaving  this 
determination  to  the  host  family  and  au 
pair  in  the  first  instance,  working  with 
the  sponsoring  au  pair  organization  as 
necessary.  Given  the  monthly  contact  by 
organizational  representatives,  the 
Agency  is  of  the  belief  that  the 
documented  abuses  that  prompted  the 
limitation  of  hours  will  be  prevented. 

As  a  result  of  striking  the  nine  hour  per 
day  limit,  the  Agency  believes  the 
program  will  be  opened  to  potential 
host  families  previously  unable  to 
participate. 


Many  comments  objected  to  the 
requirement  that  host  families  and  au 
pairs  attend  quarterly  conferences  or 
seminars  devoted  to  cross  cultural  or 
child  development  issues.  Some 
comments  criticized  the  number  as 
excessive,  others  disagreed  with  the 
nature  of  the  events,  and  still  others 
considered  any  such  events  as  an 
intrusive  nuisance.  The  gatherings 
suggested  by  the  Agency  have  been  a 
traditional  hallmark  of  educational  and 
cultural  exchange  programs,  and  the 
Agency  does  not  agree  with  the 
characterization  that  they  are  an 
intrusive  nuisance  or  otherwise 
inappropriate  for  a  cultural  and 
educational  exchange  program. 

However,  based  on  the  comments,  the 
Agency  agrees  to  amend  22  CFR 
514.31(i)(3)  to  require  attendance  at  one 
family  day  event  sponsored  by  the  au 
pair  organization.  Thus,  not  only  are  the 
number  of  events  reduced,  but  the 
Agency  is  making  clear  it  did  not  intend 
to  prescribe  a  narrow  agenda  to  the 
activity. 

Au  Pair  Employment  Status 

Much  of  the  criticism  of  the  au  pair 
program  is  directly  related  to  the  work 
component  that  is  an  integral  part  of  the 
program.  Because  of  this,  domestic 
nanny  services,  and  others,  have  long 
and  loudly  objected  to  these  programs. 
Critics  contend  that  since  45  hours  of 
work  per  week  exceeds  the  traditional 
40  hour  American  work  week,  it  leaves 
the  au  pair  insufficient  time  to  either 
meet  the  educational  exchange 
requirement  or  truly  pursue  a  cultural 
experience.  They  assert  that  the  program 
displaces  American  workers  and 
amounts  to  no  more  than  the  import  of 
cheap  foreign  labor  in  the  guise  of  an 
educational  and  cultural  exchange 
program.  While  the  Agency  does  not 
agree  with  this  characterization,  it  may 
not  ignore  these  claims.  Accordingly, 
the  Agency  has  been  obligated  to 
examine  the  question  of  whether  au 
pairs  are  employees  subject  to  the 
provisions  of  the  Fair  Labor  Standards 
Act.  The  Agency  has  also  sought  the 
views  and  guidance  of  the  Department 
of  Labor  on  this  matter.  The  £)epartment 
of  Labor  has  specifically  advised  the 
Agency  that  an  employment 
relationship  is  established.  Because  the 
Department  of  Labor  is  the  Federal 
agency  entrusted  with  regulating  labor 
laws,  including  the  definition  of 
employer  and  employee  and 
determining  when  an  employment 
relationship  is  established,  it  is 
appropriate  for  the  Agency  to  defer  to 
E)epartment  of  Labor  in  this  area. 
Chevron,  U.S.A.  versus  NBDC,  467  U.S. 
837  (1984).  To  assist  the  public  in  their 


understanding  of  this  matter  a  short 
analysis  is  set  forth. 

To  fall  within  the  purview  of  the  Fair 
Labor  Standards  Act,  29  U.S.C.S.  202  et 
seq,  an  individual  must  meet  the 
threshold  requirement  of  “employee” 
status.  The  Act,  at  29  U.S.C.S.  203(e)(1) 
and  (g),  defines  “employee”  as  an 
individual  employed  by  an  employer 
and  “employ”  as  to  suffer  or  permit  to 
work.  Three  United  States  Supreme 
Court  decisions  provide  the  controlling 
authority  for  the  determination  of 
employee  status. 

In  seeking  to  answer  directly  the 
question  of  who  is  an  employee,  the 
Court  in  Bartels  versus  Birmingham,  332 
U.S.  126  (1947)  at  page  130  pronounced 
that  “in  the  application  of  social 
legislation  employees  are  those  who  as 
a  matter  of  economic  reality  are 
dependent  upon  the  business  to  which 
they  render  service.”  This  concept  of 
“economic  reality”  was  first  developed 
in  Rutherford  Food  Corp.  versus 
McComh,  331  U.S.  722  (1947)  which 
has,  along  with  Bartels,  been  controlling 
authority  for  almost  fifty  years. 

The  decision  in  Goldberg  versus 
Whitaker  House  Corp.,  Inc.,  366  U.S.  28 
(1961)  dictates  that  determination  of  an 
employee  relationship  requires  review 
of  the  circumstances  of  the  whole 
activity.  Pursuant  to  this  decision, 
pervasive  control  exercised  by  the 
employer  over  the  work  performed  is 
indicative  of  employee  status. 
Application  of  these  judicially 
established  criteria  to  the  au  pair  and  to 
his  or  her  host  “family”  clearly  reveals 
an  employment  relationship. 

The  most  obvious  indication  of 
employment  is  the  inherent  financial 
basis  upon  which  the  relationship  is 
built.  The  au  pair  provides  child  care 
services  and  cimrently  receives  one 
hundred  dollars  per  week  room  and 
board.  The  au  pair  is  dependent  upon 
her  host  “family”  for  her  subsistence. 
This  economic  dependence  is  the 
measure  of  “economic  reality”  set  forth 
in  the  Rutherford  and  Bartels  decisions, 
supra.  The  Agency  believes  it  to  be 
unlikely  that  an  au  pair  is  going  to 
uproot  his  or  herself  from  his  or  her 
home  country,  travel  to  the  United 
States,  and  provide  forty-five  hours  of 
child  care  per  week  for  someone’s 
children  without  compensation.  The  au 
pair  provides  a  service  and  expects  and 
receives  payment  therefore.  Designation 
of  the  wage  paid  as  “pocket  money”  is 
immaterial  given  that  the  consideration 
for  the  receipt  of  the  “pocket  money”  is 
the  child  care  services  of  the  au  pair. 
Pursuant  to  Rutherford  and  Bartels,  an 
au  pair  is  an  employee. 

A  second  criterion  routinely  applied 
to  determine  employee  status  is  that  of 
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employer  control  over  the  work 
performed.  As  explained  in  the 
Goldberg  decision,  supra,  pervasive 
control  exercised  by  the  employer  over 
the  work  performed  is  indicative  of  an 
employment  relationship.  This  concept 
of  control  stems  from  the  English 
common  law  theories  of  master  and 
servant. 

As  applied  today,  the  concept  of 
control  involves  the  employer  setting 
the  terms  and  conditions  of  the 
employment,  i.e.,  hours  of  work, 
methods  of  performing  the  work,  break 
times,  uniforms,  and  the  designation  of 
actual  duties.  The  question  of  control 
generally  arises  in  those  situations  in 
which  an  employer  seeks  to  designate 
an  employee  as  an  independent 
contractor  and  thereby  escapes  the 
obligations  of  various  labor  statutes 
such  as  the  Fair  Labor  Standards  Act. 
Designation  of  the  au  pair  as  a  “family” 
member  would  be  analogous  to  this 
scenario,  when  made  to  avoid  the 
employer/employee  relationship. 

An  au  pair’s  relationship  to  his  or  her 
“family”  meets  the  pervasive  control 
theory  of  Goldberg,  The  “family” 
determines  what  hours  of  the  day  the  au 
pair  will  work.  The  “family”  determines 
what  additional  duties  may  be  necessary 
for  the  au  pair  to  perform  on  a  daily 
basis.  The  “family”  dictates  what  the 
child,  under  the  care  of  the  au  pair,  will 
eat,  when  he  will  play,  and  when  he 
will  nap.  Pursuant  to  Goldberg,  an  au 
pair  is  an  employee. 

Au  Pair  Wages 

The  weekly  compensation  paid  to  au 
pairs  generated  voluminous  comment. 
All  of  the  comments  received  objected 
to  an  increase  in  the  weekly  wage  or 
stipend  from  the  current  $100  to  $155 
per  week.  Many  agreed  that  a 
substantial  increase  was  appropriate, 
given  that  au  pairs  have  been  receiving 
$100  per  week  since  the  inception  of  the 
program  in  1986.  $120-$130  per  week 
was  the  range  mentioned  most 
frequently. 

Some  of  the  commentators  who 
criticized  the  increase  to  $155  per  week 
reprimanded  the  Agency  for  promoting 
a  55  percent  increase,  asserting  that  the 
decision  reflected  an  insensitivity  to  the 
needs  of  American  families.  The  Agency 
believes  these  critics  misunderstood  the 
interim  regulations  and  the  purpose  for 
the  formula  proposed  in  those 
regulations. 

As  explained  in  the  interim  final 
rulemaldng  published  December  14, 
1994,  the  $155  amount  was  established 
by  examining  Department  of  Labor 
regulations  governing  the  payment  of 
minimum  wage  to  live-in  domestic 
employees.  The  $155  amount  reflected 


minimum  wage  less  a  fixed  credit  of  $36 
permitted  under  current  Department  of 
Labor  regulations  for  room  and  board. 
This  regulation,  set  forth  at  29  CFR 
552.100  also  provides  for  an  alternative 
calculation  of  the  credit  for  room  and 
board  based  upon  actual  cost. 

The  Agency  noted  in  the  interim  rule 
that  the  $36  credit  was  based  upon  a 
regulation  published  in  1979  and  that 
the  Agency  was  of  the  opinion  that  the 
credit  should  be  substantially  higher. 

The  Department  of  Labor  is  of  the  same 
opinion  as  evidenced  by  its  proposed 
rule  published  in  the  Federal  Register 
on  December  30, 1993  at  page  69312.  In 
this  proposed  rule  the  Department  of 
Labor  sought  to  amend  29  CFR  552.100 
to  reflect  the  increase  in  the  cost  of 
room  and  board  by  determining  the 
permissible  credit  as  a  percentage  of  the 
hourly  minimum  wage.  This  proposed 
rule  has  not  been  finalized. 

In  an  attempt  to  document  costs, 
certain  au  pair  organizations  conducted 
a  nationwide  survey  of  their  host 
families  to  determine  the  average  cost  of 
room  and  board  provided  to  au  pairs. 
While  not  endorsing  the  methodology 
used  in  this  survey,  the  Agency  is 
comfortable  with  the  results  presented. 
This  survey  suggests  that  the  average 
cost  for  room  and  board  is 
approximately  $65  per  week.  This 
survey  provides  some  measure  of 
objective  evidence  that  the  allowance 
for  room  and  board  is  substantially 
higher  than  the  1979  allowance  of  $36 
per  week. 

As  stated,  29  CFR  552.100  provides 
two  methods  for  recognizing  the  cost  of 
room  and  board  provided  live-in 
domestic  employees.  The  first  method, 
which  allows  a  fixed  $36  credit  is 
outdated  but  still  legally  applicable.  The 
second  method,  which  allows  for  a 
deduction  against  the  minimum  wage 
based  on  the  actual  cost  of  room  and 
board. 

The  public  comments  received  have 
convinced  the  Agency  that  a  credit  for 
room  and  board  based  upon  actual  costs 
is  preferred  by  the  majority  of  host 
families.  However,  the  programmatic 
need  for  a  uniform  wage  remains.  Thus, 
in  order  to  balance  the  preference  of 
host  families  against  the  programmatic 
need  for  a  uniform  wage,  the  Agency 
will  rely  on  the  Department  of  Labor’s 
methodology  as'set  forth  in  its  proposed 
rule  of  December  30, 1993.  To  this  end, 
and  until  this  Department  of  Labor 
regulation  is  adopted  as  final,  the 
Agency  will  permit  a  credit  for  room 
and  board  based  upon  actual  cost  but 
not  to  exceed  $76  per  week.  Upon 
finalization  of  this  Department  of  Labor 
regulation,  the  Agency  will  adopt  the 
fixed  credit  method  and  thereby 


alleviate  the  family’s  obligation  to 
maintain  records. 

The  Agency  concludes  this  approach 
will  allow  the  weekly  wage  or  stipend 
to  automatically  adjust,  using  a  formula 
based  on  the  minimum  wage  and  room 
and  board  costs  routinely  calculated  by 
the  Department  of  Labor.  The  Agency 
believes  this  method  is  fair  to  host 
families  and  au  pairs,  and  will  ensure 
adherence  to  federal  law.  Moreover, 
once  the  Department  of  Labor 
regulations  are  finalized,  this  approach  ' 
will  eliminate  the  need  for  host  families 
to  keep  individualized  records. 
Additionally,  it  will  not  compel  the 
federal  government  to  expend  scarce 
resources  to  regulate  or  otherwise 
oversee  this  portion  of  the  pro^am. 

Based  on  tne  comments  received  and 
the  above  discussions,  the  Agency  is  of 
the  opinion  that  a  weekly  stipend  or 
wage  of  not  less  than  $115  is  consistent 
with  Fair  Labor  Standards  Act 
requirements  governing  payment  of 
minimum  wage  and  is  appropriate  for 
the  present  time. 

Other  Statutory  Considerations 

Finally,  a  question  has  arisen 
regarding  the  Agency’s  statutory 
authority  to  impose  a  performance 
bond.  The  program  guidelines  governing 
au  pair  placements  for  the  past  eight 
years  have  required  that  the  au  pair 
participants  place  with  the  au  pair 
sponsor  a  bond  in  the  amount  of  five 
hundred  dollars.  This  bond  was 
forfeited  if  the  au  pair  participant  failed 
to  successfully  complete  the  agreed 
upon  one  year  program  or  failed  to 
return  to  their  home  country. 

In  discussions  with  the  Diepartment  of 
Labor  regarding  payment  of  minimum 
wage,  the  Agency  was  advised  by  the 
Department  that  this  bond  requirement 
was  a  minimum  wage  violation.  For  the 
reasons  discussed  above,  under  the 
Chevron  doctrine,  deference  to 
Department  of  Labor’s  interpretation  is 
appropriate.  Additionally  the  Agency’s 
subsequent  review  of  this  matter  has  led 
it  to  conclude  that  it  is  without  statutory 
authority  to  impose  a  bond.  Pursuant  to 
provisions  of  the  Immigration  and 
Naturalization  Act  set  forth  at  8  U.S.C. 
1184(a)  the  Attorney  General  is  vested 
with  authority  governing  the  admission 
of  aliens  into  the  United  States  and  the 
giving  of  a  bond  to  insure  the  aliens 
maintenance  of  status  and  departure 
firom  the  United  States.  The  Director  of 
USIA  is  without  such  authority  and  the 
regulatory  provision  set  forth  at  22  CFR 
514.31(1)  requiring  a  performance  bond 
is  therefore  deleted. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 
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Dated:  February  8, 1995. 

Les  Jin, 

General  Counsel. 

Accordingly,  the  interim  rule 
amending  22  CFR  part  514  which  was 
published  at  59  FR  64296  on  December 
14, 1994,  is  adopted  as  a  final  rule  with 
the  following  change: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(J),  1182, 
1258:  22  U.S.C. 1431-1442, 2451-2460; 
Reorganization  Plan  No.  2  of  1977,  42  FR 
62461,  3  CFR,  1977  Comp.  p.  200;  E.0. 12048 
43  FR  13361,  3  CFR,  1978  Comp.  p.  168; 

USIA  Delegation  Order  No.  85-5  (50  FR 
27393). 

2.  Part  514  is  amended  by  revising 
§  514.31  to  read  as  follows; 

§514.31  Au  pairs. 

(a)  Introduction.  These  regulations 
govern  Agency-designated  exchange 
visitor  programs  under  which  foreign 
nationals  are  afforded  the  opportunity  to 
live  with  an  American  host  family  and 
participate  directly  in  the  home  life  of 
the  host  family  while  providing  limited 
child  care  services  and  attending  a  U.S. 
post-secondary  educational  institution. 

(b)  Program  designation.  The  Agency 
may,  in  its  sole  discretion,  designate 
bona  fide  programs  satisfying  the 
objectives  set  forth  in  paragraph  (a)  of 
this  section.  Such  designation  shall  be 
for  a  period  of  two  years  and  may  be 
revoked  by  the  Agency  for  good  cause. 

(c)  Program  eligibility.  Sponsors 
designated  by  the  Agency  to  conduct  au 
pair  exchange  program  shall: 

(1)  Limit  the  participation  of  foreign 
nationals  in  such  programs  to  not  more 
than  one  year; 

(2)  Limit  the  number  of  hours  an  au 
pair  participant  is  obligated  to  provide 
child  care  services  to  not  more  than  45 
hours  per  week; 

(3)  Require  that  the  au  pair  participant 
enrolls  in  a  U.S.  institution  of  higher 
education  for  not  less  than  six  semester 
hours  of  academic  credit  or  its 
equivalent; 

(4)  Require  that  all  officers, 
employees,  agents,  and  volunteers 
acting  on  their  behalf  are  adequately 
trained  and  supervised; 

(5)  Require  that  the  au  pair  participant 
is  placed  with  a  host  family  within  one 
hour’s  driving  time  of  the  home  of  the 
local  organizational  representative 
authorized  to  act  on  the  sponsor’s  behalf 
in  both  routine  and  emergency  matters 
arising  from  the  au  pair’s  participation 
in  their  exchange  program; 

(6)  Require  that  each  local 
organizational  representative  maintain  a 


schedule  of  personal  monthly  contact 
(or  more  frequently  as  required)  with 
each  au  pair  and  host  family  for  which 
he  or  she  is  responsible; 

(7)  Require  that  local  organizational 
representatives  not  devoting  their  full 
time  and  attention  to  their  program 
obligations  are  responsible  for  no  more 
than  fifteen  au  pairs  and  host  families; 
and 

(8)  Require  that  each  local 
organizational  representative  is 
provided  adequate  support  services  by  a 
regional  organizational  representative. 

(d)  Au  pair  selection.  In  addition  to 
satisfying  the  requirements  of 

§  514.10(a),  sponsors  shall  ensure  that 
all  participants  in  a  designated  au  pair 
exchange  program: 

(1)  Are  between  the  ages  of  18  and  26; 

(2)  Are  a  secondary  school  graduate, 
or  equivalent; 

(3)  Are  proficient  in  spoken  English; 

(4)  Are  capable  of  fully  participating 
in  the  program  as  evidenced  by  the 
satisfactory  completion  of  a  physical; 

(5)  Have  been  personally  interviewed, 
in  English,  by  an  organizational 
representative;  and 

(6)  Have  successfully  passed  a 
background  investigation  that  includes 
verification  of  school,  three,  non-family 
related  personal  and  employment 
references,  a  personality  profile  and  a 
criminal  record  check  or  its  recognized 
equivalent. 

(e)  Au  pair  placement.  Sponsors  shall 
secure,  prior  to  the  au  pair’s  departure 
fi'om  the  home  coimtry,  a  host  family 
placement  for  each  participant. 

Sponsors  shall  not: 

(1)  Place  an  au  pair  with  a  family 
unless  the  family  has  specifically  agreed 
that  a  parent  or  other  responsible  adult 
will  remain  in  the  home  for  the  first 
three  days  following  the  au  pair’s 
arrival; 

(2)  Place  an  au  pair  with  a  family 
having  a  child  aged  less  than  three 
months  unless  a  parent  or  other 
responsible  adult  is  present  in  the 
home; 

(3)  Place  an  au  pair  with  a  host  family 
having  children  under  the  age  of  two, 
unless  the  au  pair  has  at  least  six 
months  of  prior  infant  child  care 
experience; 

(4)  Place  the  au  pair  with  a  family 
unless  a  written  agreement  between  the 
au  pair  and  host  feunily  outlining  the  au 
pair’s  obligation  to  provide  not  more 
than  45  hours  of  child  care  services  per 
week  has  been  signed  by  both;  and 

(5)  Place  the  au  pair  with  a  family 
who  cannot  provide  the  au  pair  widi  a 
suitable  private  bedroom. 

(f)  Au  pair  orientation.  In  addition  to 
the  orientation  requirements  set  forth 
herein  at  §  514.10,  all  sponsors  shall 


provide  au  pairs,  prior  to  their  depeuture 
fi’om  the  home  country,  with  the 
following  information: 

(1)  A  copy  of  all  operating  procedures, 
rules,  and  regulations,  including  a 
grievance  process,  which  govern  the  au 
pair’s  participation  in  the  exchange 
program; 

(2)  A  detailed  profile  of  the  family 
and  community  in  which  the  au  pair 
will  be  placed; 

(3)  A  detailed  profile  of  the 
educational  institutions  in  the 
community  where  the  au  pair  will  be 
placed,  including  the  financial  cost  of 
attendance  at  these  institutions;  and 

(4)  A  detailed  summary  of  travel 
arrangements. 

(g)  Au  pair  training.  Sponsors  shall 
provide  the  au  pair  participant  with 
child  development  and  child  safety 
instruction,  as  follows: 

(1)  Prior  to  placement  with  the  host 
family,  the  au  pair  participant  shall 
receive  not  less  than  eight  hours  of  child 
safety  instruction;  and 

(2)  Prior  to  placement  with  the 
American  host  family,  the  au  pair 
participant  shall  receive  not  less  than 
twenty-four  hours  of  child  development 
instruction. 

(h)  Host  family  selection.  Sponsors 
shall  adequately  screen  all  potential 
host  families  and  at  a  minimum  shall: 

(1)  Require  that  the  host  parents  are 
U.S.  citizens  or  legal  permanent 
residents; 

(2)  Require  that  host  parents  are  fluent 
in  spoken  English; 

(3)  Require  that  all  adult  family 
members  resident  in  the  home  have 
been  personally  interviewed  by  an 
organizational  representative; 

(4)  Require  that  host  parents  have 
successfully  passed  a  background 
investigation  including  employment 
and  personal  references; 

(5)  Require  that  the  host  family  has 
adequate  financial  resources  to 
undertake  hosting  obligations;  and 

(6)  Provide  a  written  detailed 
summary  of  the  exchange  program  and 
the  parameters  of  their  and  the  au  pair’s 
duties,  participation,  and  obligations. 

(i)  Host  family  orientation.  In  addition 
to  the  requirements  set  forth  at  §  514.10, 
sponsors  shall: 

(1)  Inform  all  host  families  of  the 
philosophy,  rules,  and  regulations 
governing  the  sponsor’s  exchange 
program; 

(2)  Provide  all  selected  host  families 
with  a  copy  of  Agency-promulgated 
Exchange  Visitor  Program  regulations; 

(3)  Advise  all  selected  host  families  of 
their  obligation  to  attend  at  least  one 
family  day  conference  to  be  sponsored 
by  their  au  pair  organization  during  ^e 
course  of  the  placement  year.  Host 
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family  attendance  at  such  gathering  is  a 
condition  of  program  participation  and 
failvue  to  attend  will  grounds  for 
possible  termination  of  their  continued 
or  future  program  participation;  and 

(4)  Require  that  the  organization’s 
local  counselor  responsible  for  the  au 
pair  placement  contacts  the  host  family 
and  au  pair  within  forty-eight  hours  of 
the  au  pair’s  arrival  and  meets,  in 
person,  with  the  host  family  and  au  pair 
within  two  weeks  of  the  au  pair’s  arrival 
at  the  host  family’  home. 

(j)  Stipend  and  hours.  Sponsors  shall 
require  that  au  pair  participants: 

(1)  Are  compensated  at  a  rate  of  not 
less  than  $115.00  per  week; 

(2)  Do  not  provide  more  than  a 
reasonable  number  of  hours  of  child 
care  on  any  given  day; 

(3)  Receive  a  minimum  of  one  and  a 
half  days  off  per  week  in  addition  to  one 
complete  weekend  off  each  month;  and 

(4)  Receive  two  weeks  of  paid 
vacation. 

(k)  Educational  component.  Sponsors 
shall  require  that  during  the  period  of 
program  participation,  all  au  pair 
participants  are  enrolled  in  an 
accredited  post-secondary  institution  for 
not  less  than  six  hours  of  academic 
credit  or  its  equivalent.  As  a  condition 
of  program  participation,  host  family 
participants  must  agree  to  facilitate  the 
enrollment  and  attendance  of  the  au 
pair  and  to  pay  the  cost  of  such 
academic  course  work  in  an  amoimt  not 
to  exceed  $500. 

(l)  Monitoring.  Sponsors  shall  fully 
monitor  all  au  pair  exchanges,  and  at  a 
minimum  shall: 

(1)  Require  monthly  personal  contact 
by  the  local  counselor  with  each  au  pair 
and  host  family  for  which  the  counselor 
is  responsible.  Counselors  shall 
maintain  a  record  of  this  contact; 

(2)  Require  quarterly  contact  by  the 
regional  counselor  with  each  au  pair 
and  host  family  for  which  the  counselor 
is  responsible.  Counselors  shall 
maintain  a  record  of  this  contact; 

(3)  Require  that  all  local  and  regional 
counselors  are  appraised  of  their 
obligation  to  report  unusual  or  serious 

j  situations  or  incidents  involving  either 
i  the  au  pair  or  host  family;  and 
I  (4)  Promptly  report  to  the  Agency  any 

incidents  involving  or  alleging  a  crime 
I  of  moral  turpitude  or  violence. 

I  (m)  Reporting  requirements.  Along 

j  with  the  annual  report  required  by 
regulations  set  forth  at  §  514.17, 

\  sponsors  shall  file  with  the  Agency  the 

I  following  information: 

(1)  A  summation  of  the  results  of  an 
[I  annual  survey  of  all  host  family  and  au 
pair  participants  regarding  satisfaction 
with  the  program,  its  strengths  and 
weaknesses; 


(2)  A  summation  of  all  complaints 
regarding  host  family  or  au  pair 
participation  in  the  program,  specifying 
the  nature  of  the  complaint,  its 
resolution,  and  whether  any  unresolved 
complaints  are  outstanding; 

(3)  A  summation  of  all  situations 
which  resulted  in  the  placement  of  an 
au  pair  participant  wibi  more  than  one 
host  family; 

(4)  A  report  by  a  certified  public 
accountant  attesting  to  the  sponsor’s 
compliance  with  the  procedures  and 
reporting  requirements  set  forth  in  this 
subpart; 

(5)  A  report  detailing  the  name  of  the 
au  pair,  his  or  her  host  family 
placement,  location,  and  the  names  of 
the  local  and  regional  organizational 
representatives;  and 

(6)  A  complete  set  of  all  promotional 
materials,  brochures,  or  pamphlets 
distributed  to  either  host  family  or  au 
pair  participants. 

(n)  Sanctions.  In  addition  to  the 
sanctions  provisions  set  forth  at 
§  514.50,  the  Agency  may  undertake 
immediate  program  revocation 
procedures  upon  documented  evidence 
that  a  sponsor  has  failed  to: 

(1)  Comply  with  the  au  pair 
placement  requirements  set  forth  in 
paragraph  (e)  of  this  section; 

(2)  Satisfy  the  selection  requirements 
for  each  individual  au  pair  as  set  forth 
in  paragraph  (d)  of  this  section;  and 

(3)  Enforce  and  monitor  host  family’s 
compliance  with  the  stipend  and  hours 
requirements  set  forth  in  paragraph  (j)  of 
this  section. 

[FR  Doc.  95-3597  Filed  2-14-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

25CFR  Chapter  VI 

RIN  1076-AD19 

Tribal  Self-Governance  Program 
Selection  Criteria 

AGENCY:  Office  of  Self-Governance, 
Office  of  the  Secretary,  Interior 
ACTION:  Interim  rule. 

SUMMARY:  In  this  interim  rule,  the  Office 
of  Self-Governance  (OSG)  announces 
the  criteria  for  tribes  to  be  included  in 
an  applicant  pool  and  the  establishment 
of  the  selection  process  for  tribes  to 
negotiate  agreements  pursuant  to  the 
Tribal  Self-Governance  Act  of  1994. 
DATES:  Effective  date  of  this  interim  rule 
is  February  15, 1995.  Written  comments 
concerning  this  rule  must  be  received 


on  or  before  April  17, 1995.  The  closing 
date  for  submission  of  complete 
application  packages  for  consideration 
for  negotiations  in  1996  is  May  16, 1995. 
No  application  package  will  be  dated  as 
received  before  March  17, 1995. 

Applications  requesting  to  be 
included  in  the  applicant  pool  may  be 
submitted  at  any  time.  All  tribes 
wishing  to  be  considered  for 
participation  in  FY  1996  must  respond 
to  this  announcement,  except  for  those 
which  are  (1)  currently  involved  with 
negotiations  with  the  Department  or  (2) 
one  of  the  29  tribes  with  signed 
agreements  in  the  Demonstration 
Project. 

ADDRESSES:  Written  comments 
concerning  this  rulemaking  should  be 
sent  to  Director,  Office  of  Self- 
Governance,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW.,  Mail  Stop 
2548,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vemer  V.  Duus,  U.S.  Department  of  the 
Interior,  Office  of  Self-Governance,  1849 
C  Street  NW.,  Mail  Stop  2548, 
Washington,  DC  20240,  202-219-0240. 

SUPPLEMENTARY  INFORMATION: 
Justification  for  Interim  Rule 

Implementation  of  this  rule  is  not 
rulemaking  subject  to  the  provisions  of 
section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551,  et  seq.) 
(APA).  Section  553(a)(2)  excepts  from 
the  scope  of  rulemaking  rules  “relating 
to  agency  management  or  personnel  or 
to  public  property,  loans,  grants, 
benefits,  or  contracts.” 

Even  if  this  rule  were  considered 
rulemaking  subject  to  the  provisions  of 
section  553  of  the  APA,  good  cause 
exists  to  publish  this  interim  rule 
without  prior  opportunity  for  public 
comment  for  the  following  reasons. 

Section  553  outlines  the  following 
rulemaking  steps:  (1)  Publication  of  a 
notice  of  proposed  rulemaking,  (2) 
solicitation  of  public  comment  on  the 
proposed  rule,  (3)  review  of  comments 
received  prior  to  developing  the  final 
rule,  and  (4)  publication  of  the  final  rule 
30  days  prior  to  the  effective  date.  Using 
this  process  at  this  time  would  not  serve 
the  goal  of  the  Tribal  Self-Governance 
Act  of  1994,  which  is  to  expand  tribal 
participation  in  the  Self-Governance 
Program,  because  the  process  would 
delay  selection  of  new  participating 
tribes  for  FY  1996.  Under  the  Tribal 
Self-Governance  Act  of  1994,  the 
Secretary  may  select  up  to  20  additional 
participating  tribes  for  the  Tribal  Self- 
Governance  Program,  and  negotiate  and 
enter  into  an  annual  written  binding 
agreement  with  each  participating  tribe. 
The  Act  mandates  that  the  Secretary 
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submit  copies  of  the  funding  agreements 
at  least  90  days  before  the  proposed 
effective  date  to  the  appropriate 
committees  of  the  Congress  and  to  each 
tribe  that  is  served  by  the  BIA  agency 
that  is  serving  the  tribe  that  is  a  party 
to  the  funding  agreement.  Initial 
negotiations  with  a  tribe  located  in  an 
area  and/or  agency  which  has  not 
previously  been  involved  with  self- 
governance  negotiations,  will  take 
approximately  3  months  from  start  to 
finish.  Since  agreements  for  tribes  on  an 
October  1  to  September  30  fiscal  year 
need  to  be  signed  and  submitted  by  July 
1,  new  participating  tribes  would  need 
to  be  selected  by  April  1  to  allow 
sufiicient  time  for  negotiations. 
Publication  of  this  interim  rule  without 
prior  opportunity  for  public  comment  is 
necessary  to  complete  the  above 
procedures  in  a  timely  fashion. 

Therefore,  pursuant  to  5  U.S.C. 
553(b)(3)(B),  good  cause  is  found  that 
notice  and  public  comment  procedures 
are  impracticable,  and  pursuant  to  5 
U.S.C.  553(d),  good  cause  exists  to  make 
the  rule  effective  immediately. 

Background 

The  Tribal  Self-Governance  Program 
is  designed  to  promote  self 
determination  by  allowing  tribes  to 
assume  more  control  of  programs 
operated  by  the  Department  of  the 
Interior  through  negotiated  agreements. 
The  new  law  allows  for  negotiations  to 
be  conducted  for  programs  operated  by 
the  Bureau  of  Indian  Affairs  (BIA)  and 
for  programs  operated  by  other  bureaus 
and  offices  widiin  the  Department  that 
are  available  to  Indians  or  where  there 
is  an  historical,  cultural,  or  geographic 
connection  to  an  Indian  tribe. 

At  the  time  of  this  aimouncement,  29 
compacts  have  been  signed  under  the 
provisions  of  the  Demonstration  Project. 
In  addition  to  these  29  tribal  entities, 
the  newly  enacted  Tribal  Self- 
Governance  Act  of  1994,  Public  Law 
103-413,  authorizes  the  Secretary  to 
negotiate  with  up  to  20  new  tribes  per 
year.  Congress  has  also  provided 
guidance  concerning  the  handling  of 
signatory  tribes  in  Alaskan  consortiums. 
If  they  are  eligible  to  negotiate  on  their 
own  and  choose  to  do  so,  they  should 
not  be  counted  as  part  of  the  20  new 
tribes. 

Purpose  of  Rule 

This  interim  rule  identifies  the 
procediures  and  criteria  that  the  Office  of 
Self-Governance  will  use  in  establishing 
the  priority  listing  of  the  additional 
participating  tribes  under  the  Tribal 
Self-Governance  Act  of  1994.  While  this 
interim  rule  may  be  changed  at  a  later 
date  by  the  rulemaking  established 


pursuant  to  the  Act,  the  Act  stipulates 
that  the  lack  of  promulgated  regulations 
will  not  limit  its  effect.  This  rule  will 
take  immediate  effect  to  allow  the 
application  and  selection  process  for  the 
upcoming  year  to  begin. 

The  Secretary’s  decision  on  the  actual 
number  of  tribes  that  will  enter 
negotiations  will  be  made  at  a  later  date. 
Being  on  the  list  will  not  guarantee  that 
a  tribe  will  actually  be  provided  the 
opportunity  to  negotiate  in  any  given 
year;  however,  it  does  mean  that  a  tribe 
vkdll  not  be  passed  over  for  a  tribe  farther 
down  on  the  list  or  an  unlisted  tribe 
with  the  exception  of  tribes  that  are 
already  in  the  negotiations  process.  For 
example,  if  the  Department  determines 
that  20  tribes  will  be  afforded  the 
opportunity  to  negotiate  self-governance 
agreements  in  1996,  the  first  20  tribes  on 
the  list  would  be  notified  and 
negotiations  would  be  scheduled.  The 
tribe  numbered  21  on  the  list  would 
become  munber  one  on  the  list  for  1997 
or  might  enter  negotiations  in  1996  if 
one  of  the  first  20  dropped  out. 

The  Department  is  adopting  this  rule 
before  beginning  the  negotiated 
rulemaking  process  as  required  by 
Congress  to  establish  definitive  rules  for 
the  total  self-governance  program.  This 
interim  rule  governing  the  selection 
process  and  criteria  will  be  subject  to 
negotiation  and  amendment  by  the 
negotiated  rulemaking  committee.  The 
committee  will  use  any  comments 
received  following  the  publication  of 
this  interim  rule  in  negotiating  the  final 
rule.  Furthermore,  the  portion  of  the 
rule  governing  selection  will  be  subject 
to  additional  comment  once  the 
proposed  regulations  recommended  by 
the  negotiated  rulemaking  committee 
are  published  in  the  Federal  Register. 
The  final  published  rule  will  supersede 
this  interim  rule. 

A.  E.O.  12612 

The  Department  has  determined  that 
this  interim  rule  does  not  have 
significant  federalism  effects. 

B.  E.O.  12630 

In  accordance  with  Executive  Order 
12630,  the  Department  had  determined 
that  this  rule  does  not  have  significant 
takings  implications. 

C.  E.O.  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  interim  rule  meets  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

D.  E.O.  12866 

This  interim  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 


12866,  and  therefore  will  not  be 
reviewed  by  the  Office  of  Management 
and  Budget. 

E.  Regulatory  Flexibility  Act  Statement 

This  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

F.  NEPA  Statement 

The  Department  has  determined  that 
this  interim  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

G.  Information  Collection  Statement 

The  information  collection 
requirements  contained  in  this  interim 
rule  are  included  in  current  collections 
1076-0090,  0091,  0096, 1030  and  OMB 
circulars  A-102,  A-110,  and  SF— 424. 

H.  Authorship  Statement 

The  primary  author  of  this  document 
is  Verner  V.  Duus,  Office  of  Self- 
Governance. 

List  of  Subjects  in  Part  1001 
Indians,  Native  Americans. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  chapter  VI  consisting  at 
this  time  of  part  1001  is  added  to  Title 
25  of  the  Code  of  Federal  Regulations  as 
follows: 

CHAPTER  VI— OFFICE  OF  THE  ASSISTANT 
SECRETARY— INDIAN  AFFAIRS, 
DEPARTMENT  OF  THE  INTERIOR 

PART  1001— SELF-GOVERNANCE 
PROGRAM 

Sec. 

1001.1  Purpose. 

1001.2  Applicant  eligibility. 

1 001 . 3  Priority  ranking  for  negotiations. 

1001.4  Application  review  and  approval. 

1001.5  Application  review  and  selection 
process  for  negotiations  for  funding 
agreements. 

1001.6  Submitting  applications. 

Authority:  25  U.S.C.  450  note,  458aa- 

458gg. 

§1001.1  Purpose. 

The  purpose  of  this  rule  is  to  establish 
the  process  for  tribes  to  apply  for  entry 
into  the  Self-Governance  program  and  to 
establish  the  selection  criteria  by  which 
the  Department  will  identify  eligible 
tribes  and  select  tribes  to  begin  the 
negotiations  process. 

§  1001 .2  Applicant  eligibility. 

Any  tribe  or  consortium  of  tribes 
seeking  inclusion  in  the  applicant  pool 
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must  meet  the  following  eligibility 
criteria; 

(a)  Be  a  federally  recognized  tribe  or 
a  consortium  of  federally  recognized 
tribes  as  defined  in  Public  Law  93-638. 

(b)  Document,  with  an  official  action 
of  the  tribal  governing  body,  a  formal 
request  to  enter  negotiations  with  the 
Department  of  Interior  (Department) 
under  the  Tribal  Self-Governance  Act 
authority.  In  the  case  of  a  consortium  of 
tribes,  the  governing  body  of  each 
participating  tribe  must  authorize 
participation  by  an  official  action  by  the 
tribal  governing  body. 

(c)  Demonstrate  financial  stability  and 
financial  management  capability  by 
furnishing  organization-wide  single 
audit  reports  as  prescribed  by  Public 
Law  96-502,  the  Single  Audit  Act  of 
1984,  for  the  previous  three  years.  These 
audits  must  not  contain  material  audit 
exceptions.  In  the  case  of  tribal 
consortiums,  each  signatory  to  the 
agreement  must  meet  this  requirement. 
Non-signatory  tribes  participating  in  the 
consortium  do  not  have  to  meet  this 
requirement. 

(d)  Successfully  complete  the 
planning  phase  for  self-governance.  A 
final  planning  report  must  be  submitted 
which  demonstrates  that  the  tribe  has 
conducted — 

(1)  legal  and  budgetary  research;  and 

(2)  internal  tribal  government  and 
organizational  planning. 

(e)  To  be  included  in  the  applicant 
pool,  tribes  or  tribal  consortiums  may 
submit  their  applications  at  any  time. 
The  application  should  state  which  year 
the  tribe  desires  to  enter  negotiations. 

§  1 001 .3  Priority  ranking  for  negotiations. 

In  addition  to  the  eligibility  criteria 
identified  above,  a  tribe  or  consortium 
of  tribes  seeking  priority  ranking  for 
negotiations  must  submit  a  description 
of  the  efforts  of  the  tribe  or  consortium 
to  seek  to  enter  negotiations  and/or 
prepare  for  operations  under  the  self- 
governance  option.  This  narrative 
should  identify  any  activities  that  the 
tribe  has  pursued,  carefully  identifying 
and  documenting  the  dates  involved, 
including,  but  not  limited  to,  the 
following: 

(a)  Prior  planning  activities  related  to 
self-governance,  noting  the  source  of 
funding  for  the  planning  activity  and 
whether  or  not  it  was  sanctioned  by  the 
Office  of  Self-Governance  (OSG), 
including  documentation  as  applicable. 

(b)  Prior  efforts  to  secure  planning 
and/or  negotiation  grants. 

(c)  Meetings  with  the  OSG  or  other 
Departmental  offices  in  which  the  tribe 
expressed  an  interest  in  participating  in 
the  Self-Governance  Project. 


(d)  Correspondence  between  the  tribe 
and  the  Department  in  which  the  tribe 
has  expressed  an  interest  in 
participating  in  the  Self-Governance 
Project. 

(e)  All  actions  of  the  tribal  governing 
body  related  to  participating  in  the  self- 
governance  option. 

§  1 001 .4  Application  review  and  approval. 

Upon  receipt  of  an  application,  the 
OSG  will  review  the  package  and 
determine  whether  or  not  it  is  complete. 
Upon  determination  that  it  is  complete, 
the  name  of  the  tribe  or  consortium  will 
be  included  in  the  official  applicant 
pool.  Incomplete  submissions  will  be 
returned  with  the  deficiencies 
identified.  Revised  applications  may  be 
resubmitted  for  consideration  at  any 
time. 

§  1001.5  Application  review  and  selection 
process  for  negotiations  for  funding 
agreements. 

Upon  acceptance  into  the  applicant 
pool,  the  OSG  will  assign  to  each  tribe 
or  consortium  a  ranking  relative  to  other 
applicants  based  upon  the  date  the  OSG 
receives  the  complete  application 
package.  This  ranking  will  constitute  a 
master  list  that  will  be  maintained  and 
updated  on  a  continuous  basis  from  year 
to  year.  When  receipt  dates  are  the  same 
for  two  or  more  applications,  several 
other  factors  will  be  considered  in 
determining  the  placement  of  the  tribe 
or  consortium  on  the  list.  These  factors 
are  identified  in  priority  order  as 
follows: 

(a)  Designation  by  the  Congress 
through  report  language  that  a  tribe 
should  be  considered  for  participation. 
These  designations  will  be  considered 
based  upon  the  actual  language  of  the 
report. 

(b)  Documentation  of  OSG 
sanctioning  of  the  tribe’s  self- 
governance  planning  and  subsequent 
evidence  of  actual  planning  by  the  tribe. 

(c)  Submission  oi  a  completed 
planning  or  negotiation  grant 
application  in  the  previous  year. 

(d)  A  signed  agreement  pursuant  to 
the  Indian  Health  Service  (IHS)  self- 
governance  project. 

(e)  Receipt  of  a  planning  grant 
awarded  by  the  IHS. 

§  1 001 .6  Submitting  Applications. 

(a)  Applications  for  inclusion  in  the 
applicant  pool  will  be  accepted  on  an 
on-going  l^sis. 

(b)  Applications  may  be  mailed  or 
hand-delivered. 

(c)  Applications  for  negotiations  in 
1996  that  are  mailed  must  be 
postmarked  no  later  than  May  16, 1995. 

(d)  Applications  must  be  sent  to: 
Director,  Office  of  Self  Governance, 


Department  of  the  Interior,  1849  C 
Street,  NW  MIB  RM/MS-2548. 
Washington,  DC  20240. 

Dated:  February  6, 1995. 

Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 

[FR  Doc.  95-3445  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  4310-02-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation’s 
(“PBGC’s”)  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single¬ 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  Mar^  1995, 
and  to  multiemployer  plans  with 
valuation  dates  in  March  1995.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  March  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW.,  Washington,  DC 
20005,  202-326-^024 (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  March  1995  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation’s 
(“PBGC’s”)  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  the  “single-employer 
regulation”)  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
“multiemployer  regulation”). 
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Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  rv  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (“ERISA”).  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  “benefit  liabilities,”  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan’s 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
tbe  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single¬ 
employer  plans  that  have  termination 
dates  during  March  1995  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  March  1995. 

For  annuity  benefits,  the  interest  rates 
will  be  7.30%  for  the  first  20  years 
following  the  valuation  date  and  5.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  6.00%  for 
the  period  during  which  benefits  are  in 
pay  status,  5.25%  during  the  seven-year 


period  directly  preceding  the  benefit’s 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 
benefit’s  placement  in  pay  status.  The 
above  annuity  and  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  effect  for  February  1995. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month’s  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of  the 
preceding  month  or  as  close  to  that  date 
as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  March 
1995,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  March 
1995,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  “significant  regulatory 
action”  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 
29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows; 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341. 1344. 1362. 

2.  In  appendix  B,  Rate  Set  17  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest  Rates 
Used  to  Value  Lump  Sums  and  Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  (as  defined  in  §  2619.49(b)(1)) 

for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  /,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y<n/), 
interest  rate  i/  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
inunediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<y<n/+n2),  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y-  n/  years, 
interest  rate  //  shall  apply  for  the  following 
n/  years:  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y<ni+n2),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y-  n/  - 
years,  interest  rate  h  shall  apply  for  the 
following  n2  years,  interest  rate  i/  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 
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Table  I.— Lump  Sum  Valuations 


For  plans  with  a  valuation 

HotA 

Immediate  _ 

Deferred  annuities  (percent) 

Rate  set 

annuity  rate 

On  or  after 

Before 

(percent) 

h 

h 

ij  n. 

hz 

17  3-1-95 

4-1-95 

6.00' 

5.25 

4.00 

4.00  7 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  (as  defined  in  §  2619.49(h)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  !/♦  J2,  *  *  *,  and  referred  to 

Table  IL— Annuity  Valuations 


generally  as  i,)  assumed  to  be  in  effect 
between  specihed  anniversaries  of  a 
valuation  date  that  occurs  within  tha^ 
calendar  month;  those  anniversaries  are 
specihed  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  month — 

The  values  of  i,  are: 

ii 

for  f» 

i, 

for 

i, 

for  f- 

March  1995  . 

.0730 

1-20 

.0575 

>20 

N/A 

N/A 

PART  2676— [AMENDED] 

3.  The  authority  citation  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D),  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  17  is  added  to 
Table  I,  and  a  new  entry  is  added  to  Table 
II,  as  set  forth  below.  The  introductory  text 
of  both  tables  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

Appendix  B  to  Part  2676 — ^Interest  Rates 
Us^  to  Value  Lump  Sums  and  Annuities 


Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v<^-"  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  beneHts  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  PBGC  to  calculate  benefits  payable 
as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  period  is  y  years  (y  is  an  integer  and 


0<y<n/),  interest  rate  i/  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<y<n/+n2),  interest  rate  i^  shall  apply  from 
the  valuation  date  for  a  period  of  y-  n/  years, 
interest  rate  i/  shall  apply  for  the  following 
n/  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferred 
period  is  y  years  (y  is  an  integer  and 
y>n/+/i2),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y-  n/  -  m 
years,  interest  rate  h  shall  apply  for  the 
following  712  years,  interest  rate  i/  shall  apply 
for  the  following  ri/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Table  L— Lump  Sum  Valuations 


For  plans  with  a  valuation 

Immediate 

Deferred  annuities  rate  (percent) 

Rate  set 

annuities  rate 

On  or  after 

Before 

(percent) 

h 

h 

h  n. 

ni 

17  3-1-95 

4-1-95 

6.00 

5.25 

4.00 

4.00 

7 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v^"  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (bj  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  annuity  benefits  under  this 


subpart,  the  plan  administrator  shall  use  the 
values  of  /,  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  //,  t2,  *  *  *,  and  referred  to 
generally  as  /,)  assumed  to  be  in  effect 


between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 
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Table  II.— Annuity  Valuations 

For  valuation  dates  occurring  in  the  month— 

The  values  of  i,  are: 

4 

for  t-  i, 

for  t= 

.  i, 

for  f= 

March  1995  . 

.  .0730 

1-20  .0575 

>20 

N/A 

N/A 

Issued  in  Washington,  DC,  on  this  10th  day 
of  February  1995. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  95-3775  Filed  2-14-95;  8:45  ami 
BiLUNQ  CODE  7708-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (hereinafter  referred  to  as  the 
Kentucky  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  has  proposed 
revisions  to  the  Kentucky 
Administrative  Rules  (KAR)  at  405  KAR 
7:080  concerning  the  types  of  assistance 
provided  hy  Kentucky’s  Small  Operator 
Assistance  Program  (SOAP)  and  the 
eligibility  criteria  for  that  assistance. 

The  amendment  is  intended  to  revise 
the  Kentucky  program  to  be  consistent 
with  changes  in  section  507  of  SMCRA 
enacted  by  Congrss  as  part  of  the  Energy 
Policy  Act  of  1992,  Public  Law  102—486. 
EFFECTIVE  DATE:  February  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Ofhce,  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Rd,  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2896. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director’s  Findings 

IV.  Summary  and  Disposition  of  Comments 


V.  Director’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  foimd  at 
30  CFR  917.11,  917.13,  917.15,  917.16, 
and  917.17. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  26, 1994 
(Administrative  Record  No.  KY-1278), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  on  its  own 
initiative.  This  amendment  proposed  to 
revise  ten  sections  of  Kentucky’s 
regulations  at  405  KAR  7:080 
concerning  Kentucky’s  Small  Operator 
Assistance  Program  (SOAP).  The 
proposed  amendment  included 
revisions  to  the  sections  pertaining  to 
program  services,  eligibility  for  services, 
information  requirements,  and  applicant 
liability.  It  also  contained  editorial 
revisions  and  clarifications  of  other 
sections. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  20, 
1994,  Federal  Register  (59  FR  26471), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
June  20, 1994. 

In  the  September  1, 1994,  Federal 
Register  (59  FR  45201),  the  Director  of 
OSM  announced  his  decision  to 
approve  the  amendment,  with  certain 
exceptions.  As  part  of  his  decision,  the 
Director  required  Kentucky  to  submit  a 
second  proposed  amendment  to  further 


revise  405  KAR  7:080  sections  5(2)  and 
11(1)  to: 

(1)  Delete  the  phrase  “the  twelve  (12) 
months  immediately  following  the  date 
the  permit  is  issued’’; 

(2)  Provide  that  an  applicant  establish 
that  his  or  her  probable  total  attributed 
annual  production  from  all  locations  on 
which  the  operator  is  issued  the  surface 
coal  mining  and  reclamation  permit  will 
not  exceed  300,000  tons;  and 

(3)  Either  delete  the  word 
“laboratory”  in  the  phrase  “The 
applicant  shall  reimbrnse  the  cabinet  for 
the  costs  of  the  laboratory  services 
performed*  *  *”  or  otherwise  specify 
that  the  costs  of  all  services  rendered 
pursuant  to  405  KAR  7:080  shall  be 
reimbursed  by  SOAP  recipients. 

By  letter  dated  October  3, 1994 
(Administrative  Record  No.  KY-1320), 
Kentucky  submitted  further  rule 
revisions  in  an  amendment  intended  to 
address  the  requirements  in  the 
Director’s  September  1, 1994,  decision 
and  to  make  other  editorial  corrections 
to  Kentucky’s  regulations.  OSM 
announced  receipt  of  the  proposed 
amendment  in  the  November  14, 1994, 
Federal  Register  (59  FR  56449),  and  in 
the  same  document  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  eunendment. 
The  public  comment  period  closed  on 
December  14, 1994. 

ni.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Kentucky’s  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Rules  and  Regulations  8559 


State  regulations 
(405  KAR  7:080) 

Subject 

Federal  regula¬ 
tions  (30  CFR 
part  795) 

Section  5(2) . 

Section  5(2)(a)  . 

Section  5(2)(b)  . 

Annual  Coal  Production  . . . 

Ownership  of  the  Applicant . . . 

Ownership  of  the  Applicant . 

795.6(a)(2). 

795.6(a)(2)(i). 

795.6(a)(2)(ii). 

795.12(a). 

795.12(a)(3). 

Section  11(1)  . 

Services  Performed . 

Section  11(1  )(e)  .... 

Transfer  of  Permit  . . . 

Because  the  above,  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  these  proposed  rules 
are  no  less  effective  than  the  Federal 
rules. 

B.  Revisions  to  Kentucky’s  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations 

1.  405  KAR  7:080  Section  8.  Information 
requirements 

Kentucky  proposes  to  revise  405  KAR 
7:080  sections  8(2)(a)(ll)  and  (b)(ll)  to 
authorize  the  use  of  SOAP  assistance  to 
collect  and  analyze  information 
required  by  the  Kentucky  regulations  at 
405  KAR  8:030  and  040,  Section  30; 
MRP.  These  regulations  concern 
information  necessary  for  the  protection 
of  historically  or  archaeologically 
significant  sites  of  public  parks  and 
historic  places. 

The  Federal  regulations  at  30  CFR 
part  795.9(b)(4)  authorize  use  of  SOAP 
funding  to  collect  historic  or 
archaeological  information  but  do  not 
mention  the  protection  of  public  parks. 
The  Director  finds  that  405  KAR  7:080 
sections  8(2)(a)(ll)  and  (b)(ll),  as 
revised,  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  795.9(b)(4)  with  the  understanding 
that  Kentucky  may  authorize  the  use  of 
SOAP  funds  to  collect  and  analyze 
historical  or  archaeological  information 
required  by  Kentucky  for  historic  sites 
but  not  to  collect  and  analyze  any 
additionaj  information  required  by 
Kentucky  for  public  parks. 

2.  405  KAR  7:080  Section  11.  Applicant 
liability 

Kentucky  proposes  to  revise  405  KAR 
7:080  section  ll(l)(e)  to  require  that  the 
SOAP  applicant  reimburse  Kentucky  for 
the  costs  of  SOAP-funded  services  if  the 
permit  rights  are  sold,  transferred,  or 
assigned  to  another  person  and  if  that 
person’s  coal  production  exceeds  the 
300,000  ton  annual  limit  during  the 
twelve  months  immediately  following 
the  date  the  original  permit  is  reissued 
in  the  name  of  the  successor. 

The  revised  Kentucky  rules  differ 
slightly  firom  the  corresponding  Federal 
regulations  at  30  CFR  795.12(a)(3) 


which  refer  to  the  twelve-month  period 
after  the  date  the  permit  was  originally 
issued.  The  Director  finds  that  405  KAR 
7;080  section  ll(l)(e),  as  revised,  is  no 
less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR 
795.12(a)(3)  for  two  reasons: 

(1)  The  Kentucky  regulations  require 
reimbursement  in  every  instance  in 
which  the  Federal  regulations  require 
reimbursement;  and 

(2)  The  additional  reimbursement 
requirements  imposed  by  Kentucky  in 
the  event  of  permit  sale,  transfer,  or 
assigmnent  would  not  adversely  impact 
the  availability  of  SOAP  assistance  to 
eligible  small  operators. 

C.  Revisions  to  Kentucky’s  Regulations 
With  no  Corresponding  Federal 
Provisions 

1.  405  KAR  7:080  Section  6.  Filing  for 
assistance 

Kentucky  proposes  to  revise  405  KAR 
7:080  section  6  by  changing  the 
reference  date  of  Kentucky’s  SOAP 
application  form  in  the  rule  ft-om 
October  1991  to  September  1994,  with 
the  latter  date  reflecting  Kentucky’s 
most  recent  revision  to  that  form. 
Kentucky’s  SOAP  application  form  date 
has  no  equivalent  in  the  corresponding 
Federal  regulations  at  30  CFR  part 
795.7. 

The  Director  finds  that  the  proposed 
revision  is  necessary  for  the  accuracy  of 
the  Kentucky  regulations  and  is  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  regulations. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
so  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kentucky 
program.  The  U.S.  Environmental 
Protection  Agency  noted  that  the 


reference  in  405  KAR  7:080  section 
10(2)(a)(6)  to  the  document  “Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,”  14th  edition,  1975, 
should  be  updated  to  refer  to  the  18th 
edition,  1992.  The  Director  concurs  with 
this  comment  even  though  the 
referenced  Kentucky  regulations  was 
not  affected  by  the  program  amendment 
which  is  the  subject  of  this  final  rule. 
OSM  has  notified  Kentucky  of  this  U.S. 
EPA  comment  and  has  requested  that 
the  State  make  this  correction  in  its  next 
revision  of  405  KAR  7:080.  The  U.S. 

Fish  and  Wildlife  Service,  the  Mine 
Safety  and  Health  Administration,  the 

U. S.  Forest  Service,  and  the  U.S.  Bureau 
of  Mines  responded  that  they  had  no 
comment  on  the  proposed  amendment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Kentucky  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 

Therefore,  OSM  did  not  request  EPA’s 
concvurrence. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Kentucky 
on  October  3, 1994. 

The  Federal  regulations  at  30  CFR 
part  917,  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 


8560  Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Rules  and  Regulations 


30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 

VI.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  OfHce  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 

3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  signifrcant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  7, 1995. 

Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (xx)  read  as  follows: 

§  917.15  Approval  of  regulatory  program 
amendments. 

***** 

(xx)  Revisions  to  the  following  rules, 
as  submitted  to  OSM  on  October  3, 
1994,  are  approved  effective  February 
15, 1995. 


405  KAR  7:080 

Small  operator  assist¬ 
ance 

Section  5(2)  . 

Annual  Coal  Produc¬ 
tion. 

Section  5(2)  (a)  and 

Ownership  of  the  Ap- 

(b). 

plicant. 

Section  6 . 

SOAP  Application 

Form. 

Section  8(2)(a)(11) .... 

Information  Require¬ 
ments. 

Section  8(2)(b)(11)  .... 

Information  Require¬ 
ments. 

405  KAR  7:080 

Small  operator  assist¬ 
ance 

Section  11(1)  . 

Section  11(1)(e)  . 

Services  Performed. 
Sale,  Transfer,  or  As¬ 
signment  of  Permit 
Rights. 

3.  Section  917.16  paragraph  (1)  is 
removed. 

(FR  Doc.  95-3743  Filed  2-14-95;  8:45  ami 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  New  Mexico 
regulatory  program  (hereinafter  referred 
to  as  the  “New  Mexico  program”)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201 
et  seq.)  (SMCRA).  New  Mexico 
proposed  the  addition  of  rules 
pertaining  to  the  exemption  for 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals.  The 
amendment  revises  the  New  Mexico 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  February  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico 
Program 

On  IDecember  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 1980, 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico’s  program  and  program 
amendments  can  be  found  at  30  CFR 
931.11,  931.13,  931.15,  931.16,  and 
931.30. 

II.  Proposed  Amendment 

By  letter  dated  October  26, 1994,  New 
Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  NM- 
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716).  New  Mexico  submitted  the 
proposed  amendment  in  response  to  a 
February  7, 1990,  letter  (administrative 
record  No.  NM-563)  that  OSM  sent  to 
New  Mexico  in  accordance  with  30  CFR 
732.17(c).  New  Mexico  submitted  the 
amendment  with  the  intent  of  making 
the  New  Mexico  Coal  Surface  Mining 
Commission  (CSMC)  rules  consistent 
with  the  corresponding  Federal 
regulations.  New  Mexico  proposed  new 
rules  to  implement  sections  69-25A-1 
through  35  of  the  New  Mexico  Surface 
Coal  Mining  Act  concerning  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16  %  percent  of  the 
total  tonnage  of  coal  and  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale.  The  provisions  of  the  New 
Mexico  Coal  Surface  Mining 
Commission  (CSMC)  Rules  80-1  that 
New  Mexico  proposed  to  add  are  at  new 
Chapter  O,  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals,  and  include  sections 
34-1,  scope;  34-2,  definitions;  34-3, 
application  requirements  and 
procedures;  34—4,  contents  of 
application  for  exemption;  34-5,  public 
availability  of  information;  34-6, 
requirements  for  exemption;  34-7, 
conditions  of  exemption  and  right  of 
inspection  and  entiy;  34-8,  stockpiling 
of  minerals;  34-9,  revocation  and 
enforcement;  and  34—10,  reporting 
requirements. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 

15, 1994,  Federal  Register  (59  FR 
58801),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  NM-718). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
December  15, 1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  CSMC  Rules  80-1-34-2, 
definition  of  “cumulative  measurement 
period,”  and  80-1-34-9,  administrative 
review  of  revocation  decisions.  OSM 
notified  New  Mexico  of  the  concerns  by 
letter  dated  December  20, 1994 
(administrative  record  No.  NM-724). 
New  Mexico  responded  in  a  letter  dated 
December  20, 1994,  by  submitting 
revisions  for  the  two  rules 
(administrative  record  No.  NM-723). 

Based  upon  the  revisions  to  the 
proposed  program  amendment 
submitted  by  New  Mexico,  OSM 
reopened  the  public  comment  period  in 
the  December  28, 1994,  Federal  Register 
(59  FR  66837,  administraCve  record  No. 


NM-729).  The  public  comment  period 
ended  on  January  12, 1995. 

III.  Director’s  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  New  Mexico  on  October 

26, 1994,  and  as  revised  by  it  on 
December  20, 1994,  is  no  less  effective 
than  the  corresponding  Federal 
regulations.  Accordingly,  the  Director 
approves  the  proposed  amendment. 

Addition  of  Substantive  Rules  That  Are 
Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

New  Mexico  proposed  the  addition  of 
the  following  rules  that  are  substantive 
in  nature  and  contain  language  that  is 
substantively  identical  to  the 
requirements  of  the  corresponding 
Federal  regulation  provisions  (listed  in 
parentheses). 

CSMC  Rule  80-1-34-1  (30  CFR  702.1), 
scope, 

CSMC  Rule  80-1-34-2  (30  CFR  702.5), 
definitions, 

CSMC  Rule  80-1-34-3  (30  CFR  702,11), 
application  requirements  and 
procedures, 

CSMC  Rule  80-1-34-4  (30  CFR  702.12), 
contents  of  application  for  exemption, 
CSMC  Rule  80-1-34-5  (30  CFR  702.13), 
public  availability  of  information, 
CSMC  Rule  80-1-34-6  (30  CFR  702,14), 
requirements  for  exemption, 

CSMC  Rule  80-1-34-7  (30  CFR  702.15), 
conditions  of  exemption  and  right  of 
inspection  and  entry, 

CSMC  Rule  80-1-34-8  (30  CFR  702.16), 
stockpiling  of  minerals, 

CSMC  Rule  80-1-34-9  (30  CFR  702.17), 
revocation  and  enforcement,  and 
CSMC  Rule  80-1-34-10  (30  CFR 
702.18),  reporting  requirements. 
Because  these  proposed  New  Mexico 
rules  are  substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all  oral 
and  written  comments  on  the  proposed 
amendment  that  were  received  by  OSM, 
and  OSM’s  responses  to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 


2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  New  Mexico  program. 

The  Bureau  of  Mines  responded  in  a 
telephone  conversation  on  November 

15, 1994,  that  it  had  no  comments  on 
the  proposed  amendment 
(administrative  record  No.  NM-719). 

The  U.S.  Army  Corp  of  Engineers 
stated  in  letters  dated  November  16, 
1994,  and  January  6, 1995,  that  it  found 
the  changes  to  be  satisfactory 
(administrative  record  Nos.  NM-721 
and  NM-730). 

The  U.S.  Fish  and  Wildlife  Service 
(the  Service)  provided  comments  in  a 
letter  dated  Etecember  1, 1994 
(administrative  record  No.  NM-722). 
Due  to  concerns  of  the  Service  about 
risks  to  fish  and  wildlife  ft’om  selenium, 
mercury,  and  polycyclic  aromatic 
hydrocarbons  (PAH’s)  contamination,  it 
recommended  that  the  proposed 
amendment  be  revised  to  require  permit 
conditions  for  testing  and  monitoring 
mercury,  selenium,  and  PAH’s  for  such 
mining  operations  that  extract  coal 
incidental  to  the  extraction  of  other 
minerals. 

The  Federal  regulations  at  30  CFR 
Part  702  exclude  from  SMCRA 
regulation  those  mining  operations  that 
extract  coal  incidental  to  the  extraction 
of  other  minerals  where  coal  does  not 
exceed  16%  percent  of  the  tonnage  of 
minerals  removed  for  purposes  of 
commercial  use  or  sale.  Because  New 
Mexico’s  proposed  incidental  coal 
extraction  rules  are  substantively 
identical  to  these  corresponding  Federal 
regulations.  New  Mexico’s  coal  mining 
rules  also  do  not  regulate  such  mining 
operations.  To  the  extent  that  the 
Service’s  comments  address  the 
mitigation  of  impacts  of  selenium, 
mercury,  and  PAH’s  contamination  of 
such  mining  operations,  they  are 
outside  the  scope  of  New  Mexico’s  coal 
mining  rules.  Therefore,  OSM  is  not 
requiring  New  Mexico  to  revise  its  coal 
mining  rules  in  response  to  the 
comment. 

By  letter  dated  January  25, 1995,  the 
Mine  Safety  and  Health  Administration 
(MSHA)  stated  that  the  amendment  had 
been  reviewed  and  that  it  appeared 
there  were  no  conflicts  with  the 
requirements  of  30  CFR  (administrative 
record  No.  NM-731). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
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those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  New 
Mexico  proposed  to  make  in  its 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  OSM  did 
not  request  EPA’s  concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  NM-717).  It  responded  on 
November  29, 1994,  that  it  had  no 
objections  to  OSM’s  approval  of  the 
proposed  regulations  (administrative 
record  No.  NM-720). 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  the 
ACHP  (administrative  record  No.  NM- 
717).  Neither  the  SHPO  nor  the  ACHP 
responded  to  OSM’s  request. 

V.  Director’s  Decision 

Based  on  the  above  finding,  the 
Director  approves  New  Mexico’s 
proposed  amendment  as  submitted  on 
October  26, 1994,  and  as  revised  on 
December  20, 1994. 

The  Director  approves,  as  discussed 
above,  CSMC  Rule  80-1-34-1, 
concerning  scope;  CSMC  Rule  80-1-34- 
2,  concerning  definitions;  CSMC  Rule 
80-1-34-3,  concerning  application 
requirements  and  procedures;  CSMC 
Rule  80-1-34-4,  concerning  contents  of 
application  for  exemption;  CSMC  Rule 
80-1-34-5,  concerning  public 
availability  of  information;  CSMC  Rule 
80-1-34-6,  concerning  requirements  for 
exemption;  CSMC  Rule  80-1-34-7, 
concerning  conditions  of  exemption  and 
right  of  inspection  and  entry;  CSMC 
Rule  80-1-34-8,  concerning  stockpiling 
of  minerals;  CSMC  Rule  80-1-34-9, 
concerning  revocation  and  enforcement; 
and  CSMC  Rule  80-1-34-10, 
concerning  reporting  requirements. 

The  Director  approves  the  rules  as 
proposed  by  New  Mexico  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  931,  codifying  decisions  concerning 
the  New  Mexico  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 


standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  7, 1995. 

Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  931— NEW  MEXICO 

1.  The  authority  citation  for  Part  931 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  931.15  is  amended  by 
adding  paragraph(s)  to  read  as  follows: 

§  931 .1 5  Approval  of  amendments  to  State 
regulatory  program. 

It  It  it  if  It 

(s)  The  following  New  Mexico  Coal 
Surface  Mining  Commission  (CSMC) 
rules,  as  submitted  to  OSM  on  October 

26. 1994,  and  as  revised  on  December 

20. 1994,  are  approved  effective 
February  15, 1995. 

CSMC  Rule  80-1-34-1,  scope. 

CSMC  Rule  80-1-34-2,  definitions. 
CSMC  Rule  80-1-34-3,  application 
requirements  and  procedures. 

CSMC  Rule  80-1-34—4,  contents  of 
application  for  exemption. 

CSMC  Rule  80-1-34-5,  public 
availability  of  information. 

CSMC  Rule  80-1-34-6,  requirements 
for  exemption. 

CSMC  Rule  80-1-34-7,  conditions  of 
exemption  and  right  of  inspection  and 
entry. 

CSMC  Rule  80-1-34-8,  stockpiling  of 
minerals. 

CSMC  Rule  80-1-34-9,  revocation  and 
enforcement. 

CSMC  Rule  80-1-34-10,  reporting 
requirements. 

IFR  Doc.  95-3744  Filed  2-14-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  99 

Family  Educational  Rights  and  Privacy 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations;  correction. 

SUMMARY:  On  January  17, 1995  (60  FR 
3464),  the  Secretary  of  Education 
published  in  the  Federal  Register  hnal 
regulations  implementing  the  Family 
Educational  Rights  and  Privacy  Act. 

This  document  corrects  an  error  that 
was  made  in  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Campbell,  Family  Policy 
Compliance  Office,  Office  of 
Management,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Washington,  DC  20202-4605. 
Telephone  (202)  260-3887.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  published  on  January  17 
stated  that  the  effective  date  was  45 
days  from  the  date  of  publication  in  the 
Federal  Register  subject  to  certain 
conditions.  This  document  corrects  the 
effective  date  to  read  “These  regulations 
take  effect  on  February  16, 1995.” 

Dated:  February  8, 1995. 

Rodney  McGowan, 

Assistant  Secretary,  Office  of  Management. 
[FR  Doc.  95-3699  Filed  2-14-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OR1 1-2-6854;  FRL-6145-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  taking  final  action  to 
approve  a  revision  to  the  state 
implementation  plan  (SIP)  submitted  by 
the  State  of  Oregon  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 


by  the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  La  Grande,  Oregon. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  March  17, 1995. 

ADDRESSES:  Copies  of  the  State’s  request 
and  information  supporting  today’s 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations:  EPA, 
1200  Sixth  Avenue,  Seattle,  WA  98101, 
and  the  State  of  Oregon  Department  of 
Environmental  Quality,  811  S.W.  Sixth 
Avenue,  Portland,  OR  97204-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  and  Radiation 
Branch  (AT-082),  EPA.  1200  Sixth 
Avenue,  Seattle,  WA  98101  (206)  553- 
0180. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Union  County,  La  Grande, 

Oregon,  Urban  Growth  Boundary  (UGB), 
was  designated  nonatiainment  for  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act  (CAA),  upon  enactment  of 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990  '  (see  56  FR  56694  (November  6. 

1991)  and  40  CFR  §  81.338),  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 

I  of  the  Act.2  EPA  has  issued  a  “General 
Preamble”  describing  EPA’s  preliminary 
views  on  how  EPA  intends  to  review 
SIP’S  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 

1992)  and  57  FR  18070  (April  28, 

1992)). 

The  State  of  Oregon  was  required  to 
submit  for  the  La  Grande  PM-10 
nonattainment  area,  among  other  things, 
the  following  provisions  by  November 
15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
fiom  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 


■  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  cha'.^es  to  the  Act.  See  Pub.  L.  No. 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  (“the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  sections  7401,  et  seq. 

I  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  speciRcally  applicable  to  PM- 
10  nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  “General  Preamble"  and,  as  appropriate,  in 
today's  notice  and  supporting  information. 


minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31,  \994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area,  (see  sections  172(c), 
188,  and  189  of  the  Act). 

Additional  provisions  are  due  at  a 
later  date.  States  with  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  submit  a  permit  program  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
of  PM-10  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  were  required 
to  submit  contingency  measures  by 
November  15, 1993,  which  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline  (see 
section  172(c)(9)  and  57  FR  13543- 
13544). 

To  address  the  CAAA  of  1990,  Oregon 
submitted  a  PM-10  nonattainment  area 
SIP  for  La  Grande,  Oregon,  on 
November  15, 1991.  EPA  reviewed  the 
November  15, 1991,  SIP  revision 
according  to  its  interpretation  of  subpart 
1  and  4  of  Part  D  of  Title  I  of  the  Act. 
EPA  concluded  from  its  review  that  the 
SIP  met  the  applicable  requirements  of 
the  Act  and  EPA,  therefore,  indicated 
that  it  was  approving  the  plan  to  be 
effective  on  August  30, 1994,  unless 
adverse  or  critical  comments  were 
received  by  August  1, 1994,  (see  59  FR 
33914,  July  1,1994). 

On  July  1, 1994,  EPA  also  published 
an  accompanying  proposed  rule  (see  59 
FR  33941)  explaining  that  if  adverse 
comments  were  received  on  the 
prospective  final  rule  approval  of  the  La 
Grande  PM-10  SIP,  then  the  final  rule 
would  be  withdrawn  and  ail  comments 
would  be  responded  to  in  relation  to  the 
proposal.  The  notice  also  indicated  that 
anyone  wishing  to  comment  should  do 
so  by  August  1, 1994. 
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EPA  received  an  adverse  comment  on 
August  1, 1994,  on  its  approval  of  the 
SEP.  The  effective  date  of  the  rule  was 
withdrawn  on  September  13, 1994,  to 
allow  time  for  EPA  to  review  and 
respond  to  the  comment.  See  59  FR 
46929.  EPA  has  thoroughly  considered 
the  comment  in  determining  the 
appropriate  action  on  the  La  Grande 
PM-10  SIP.  The  response  to  the 
comment  is  presented  in  the  “Response 
to  Comments”  section  below. 

EPA  is  approving  the  La  Grande  PM- 
10  SIP  as  described  in  the  July  1, 1994, 
Federal  Register  Notice  at  59  FR  33914 
and  its  accompanying  technical  support 
document  and  proposed  in  the  July  1, 
1994,  Federal  Register  Notice  at  59  FR 
33941. 

II.  Response  To  CfHnments 

A.  Source  Apportionment 

The  commenter  questioned  the 
validity  of  using  Chemical  Mass  Balance 
(CMB)  for  source  apportionment  of  the 
various  smoke  sources  in  the  area. 
Commenter  was  concerned  that  CMB 
may  not  accurately  distinguish  between 
residential  wood  combustion,  industrial 
emissions,  field  burning,  and  other  open 
burning  and  therefore  could  lead  to  a 
control  strategy  that  is  not  going  to  work 
properly.  The  Commenter  did  not 
provide  specific  evidence  that  the 
attainment  demonstration  is  actually 
flawed,  but  rather  raised  as  a  concern 
the  possibility  that  the  source 
apportionment  was  inaccurate. 

EPA  has  broad  discretion  in 
determining  what  modeling  is 
appropriate  for  moderate  PM-10 
nonattainment  areas.  The  CAA  only 
requires  that  an  attainment 
demonstration  include  “Air  Quality 
Modeling”  and  does  not  describe  a 
particular  analysis.  CAA  §  181(B)(i).  In 
contrast,  CAA  §  182(c)(2)(A)  specifies 
that  attainment  demonstrations  for 
serious  ozone  nonattainment  areas  must 
be  based  on  photochemical  grid 
modeling  or  an  alternate  analytical 
model  that  EPA  determines  to  be  at  least 
a^  effective.  See  also.  Central  Arizona 
Water  Conservation  Dist.  v.  EPA,  990 
F.2d  1531,  (9th  cir.),  cert,  denied  1114 
Sup.  Ct.  94,  (1993). 

As  indicated  in  the  General  Preamble, 
57  FR  at  13539,  EPA  has  developed  a 
supplemental  attainment  demonstration 
policy  for  initial  PM-10  nonattainment 
areas  such  as  La  Grande,  Oregon.  An 
earlier  April  2, 1991,  memorandum 
titled,  “PM-10  Moderate  Area  SIP 
Guidance:  Final  Staff  Work  Product” 
contained  “Attachment  5”  describing 
the  same  policy.  The  policy  sets  out 
specific  criteria  for  attainment 
demonstrations  based  on  proportional 


rollback  analysis  and  explains  that  such 
analysis  may  be  appropriate  in  cases 
where  “time  constraints,  inadequate 
resources,  inadequate  data  bases,  lack  of 
a  model  for  some  unique  situations,  and 
other  unavoidable  circumstances  would 
leave  an  area  unable  to  submit  an 
attainment  demonstration”  by 
November  15, 1991.  The  policy  further 
explains  that  its  application  is  reserved 
for  those  initial  PM-10  nonattainment 
areas  that  have  “completed  the 
technical  analysis  *  *  *  and  made  a 
good-faith  effort  to  submit  a  final  SIP  by 
their  November  15, 1991,  due  date.” 

The  CAA  gave  states  containing  initial 
moderate  PM-10  areas  only  a  limited 
time — 1  year  firom  designation — ^to 
develop  comprehensive  control 
strategies  and  attainment 
demonstrations.  CAA  189(A)(2)(a). 

As  discussed  in  the  July  1, 1994, 
Federal  Register  and  the  technical 
support  document  for  that  notice,  the 
Oregon  Department  of  Environmental 
Quality  (ODEQ)  conducted  an 
attainment  demonstration  based  upon 
receptor  modeling  (Chemical  Mass 
Balance  version  7.0)  and  proportional 
emission  inventory  roll-back  analysis. 
The  results  of  the  emission  inventory 
and  CMB  analysis  were  consistent 
between  themselves  in  identifying 
woodsmoke  and  soil  dust  as  the  major 
sources  of  PM-10  on  exceedance  days 
(e.g.  local  woodsmoke  =  61  percent  and 
60  percent  and  soil  dust  =  38  percent 
and  32  percent  for  CMB  and  rollback 
methods,  respectively).  Control 
strategies  for  the  area  were  developed 
based  on  this  analysis.  The  CMB 
modeling  was  conducted  according  to 
EPA  guidance.  It  was  used  in  lieu  of 
dispersion  modeling  because  at  the  time 
the  attainment  plan  was  being 
developed,  valid  historical 
meteorological  data  was  not  available.  It 
would  not  have  been  possible  for  the 
state  to  use  dispersion  modeling  and 
still  submit  the  SIP  by  November  15, 
1991. 

Therefore,  because  ODEQ  followed 
EPA  guidance,  used  the  approved  EPA 
CMB  model,  and  because  the  CMB 
results  were  verified  by  the  emission 
inventory,  EPA  is  satisfied  that  the 
source  apportionment  provided  by 
ODEQ  in  the  La  Grande  PM-10  SIP  is 
adequate.  EPA  has  also  considered  the 
fact  that,  since  implementation  of  the 
control  strategies  in  1991,  the  area  has 
not  exceeded  the  PM-10  NAAQS.  The 
last  measured  24-hour  PM-10 
exceedance  occurred  on  January  28, 
1991,  indicating  that  the  selected 
measures,  are  likely  to  be  sufficient  to 
attain  the  NAAQS  and  protect  public 
health. 


B.  Potential  Impact  From  Point  Source 
Located  Outside  Nonattainment 

The  commenter  questioned  why  the 
emissions  from  a  large  industrial  source 
located  “within  close  proximity  to  the 
PM-10  nonattainment  area”  was  not 
accounted  for  in  the  SIP.  The  comment 
did  not  contain  any  specific  data 
showing  the  sources’  impact  on  the 
nonattainment  area  and  did  not  provide 
any  technical  support  for  the  general 
concern. 

The  source  in  question  is  Boise 
Cascade’s  Island  City  facility.  This 
major  source  is  located  approximately 
five  kilometers  northeast  of  the  La 
Grande  PM-10  monitor  and  three 
kilometers  fi'om  the  nonattainment  area 
border.  The  Island  City  facility  is  about 
fifty-five  feet  lower  in  elevation  and  is 
down  valley  firom  the  PM-10  monitor. 

It  is  the  State’s  contention  that  the 
results  firom  both  the  CMB  modeling 
and  wintertime  PM-10  saturation 
surveys,^  indicate  that  this  point  source 
is  not  a  significant  contributor  to  the 
nonattainment  problem.  The  CMB 
modeling,  based  on  the  analysis  of  43 
PM-10  samples  (seven  of  which 
exceeded  the  24-hour  NAAQS),  showed 
La  Grande  industrial  source  category 
emissions  to  be  insignificant.  The 
emission  inventory  showed  industrial 
emissions  to  be  less  than  five  percent  on 
a  worst  case  day  basis.  Wintertime  PM- 
10  saturation  surveys  conducted  in 
1985, 1989,  and  1990,  do  not  indicate  a 
significant  impact  firom  the  source.  For 
these  reasons,  EPA  thinks  the  State’s 
contention  is  reasonable  and  it  is  EPA’s 
position  that  the  implemented  control 
measures  will  bring  the  area  into 
attainment  of  the  NAAQS  by  the 
December  31, 1994,  attainment  date.  See 
59  FR  33918  and  its  accompanying 
support  documents  for  a  description  of 
the  control  measures.  Also,  as 
previously  stated,  the  area  has  not 
exceeded  the  NAAQS  since  1991, 
indicating  that  the  implemented  control 
measures  are  sufficient  to  attain  the 
NAAQS. 

To  further  address  the  adequacy  of  the 
attainment  demonstration  and  the  point 
source  issue,  EPA  reviewed  the 
effectiveness  of  the  control  measures. 
Because  the  control  strategies  are 
achieving  greater  emission  reductions 
than  anticipated  and  accounted  for  in 
the  SEP,  EPA’s  analysis  indicates  that 
even  if  the  Island  City  facility  had  a 
significant  impact  on  the  nonattainment 
area  or  influenced  the  background 
concentration,  the  area  will  still  attain 


-'Short  term  intensive  ambient  monitoring  studies 
in  which  portable  PM-10  samplers  are  distributed 
throughout  a  small  geographical  study  area  to  better 
characterize  PM-10  concentrations. 
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the  24-hour  NAAQS.  Information 
supporting  this  analysis  is  contained  in 
the  docket  supporting  this  notice. 

C.  Open  Burning,  Field  and  Forestry  . 
Slash  Burning 

Finally,  the  commenter  expressed 
concern  “about  when  open  burning  is 
allowed  and  that  Held  and  forestry  slash 
burning  be  allowed  to  increase  without 
good  monitoring.”  Again  the  comment 
was  only  a  general  concern  and  did  not 
provide  any  specific  information  to 
support  it. 

As  discussed  in  the  July  1, 1994, 
Federal  Register,  59  FR  33914  and 
furthc”  explained  in  its  technical 
support  document,  open,  field  and 
forestry  slash  burning  activities  either 
do  not  occur,  are  adequately  controlled 
or  are  not  allowed  during  the  time 
period  when  exceedances  of  the  24-hour 
NAAQS  typically  occur. 

IV.  Significance  of  Today’s  Action 

EPA  is  approving  this  plan  revision 

submitted  to  EPA  for  the  La  Grande 
nonattainment  area.  Among  other 
things,  ODEQ  has  demonstrated  that  the 
La  Grande  moderate  PM-10 
nonattainment  area  will  attain  the  PM- 
10  NAAQS  by  December  31, 1994.  Note 
that  this  action  includes  approval  of  the 
contingency  measures  for  the  La  Grande 
nonattainment  area  which  take  effect 
without  further  action  by  the  State  or 
EPA,  upon  a  determination  by  EPA  that 
the  area  has  failed  to  make  reasonable 
further  progress  (RFP)  or  attain  the  PM- 
10  NAAQS  by  the  applicable  statutory 
deadline. 

V.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  GAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 


federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  17, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  January  17, 1995. 

Chuck  Clarke, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)  (107)  to  read  as 
follows: 

§  52.1 970  Identification  of  pian. 

it  It  it  It  It 

(c)  *  *  * 

(107)  On  November  15, 1991,  the 
ODEQ  submitted  a  PM-10 
nonattainment  area  SIP  for  La  Grande, 
Oregon. 

(i)  Incorporation  by  reference. 

(A)  November  15, 1991  letter  from  . 
ODEQ  to  EPA  Region  10  submitting  the 
PM-10  nonattainment  area  SIP  for  La 
Grande,  Oregon. 

(B)  PM-10  Control  Strategy  for 
Particulate  Matter,  October  1991,  La 
Grande,  Oregon  Nonattainment  Area,  as 
adopted  by  the  Environmental  Quality 
Commission  on  November  8, 1991. 

[FR  Doc.  95-3679  Filed  2-14-95;  8:45  ami 
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40  CFR  Part  52 

[CA  14-15-6851;  FRL-6145-4] , 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Kern 
County  Air  Pollution  Control  District; 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SEP)  proposed  in 
the  Federal  Register  on  October  20, 

1994  and  Octoter  21, 1994.  The 
revisions  concern  rules  firom  the  Kem 
County  Air  Pollution  Control  District 
(KCAPCD)  and  the  Monterey  Bay 
Unified  Air  Pollution  Control  District 
(MBUAPCD).  This  approval  action  will 
incorporate  these  rules  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  rules  control  VOC  emissions  ft-om 
solvent  metal  cleaning  operations, 
gasoline  transfer  operations,  storage  of 
organic  liquids,  and  steam  drive  wells. 
Thus,  EPA  is  finalizing  the  approval  of 
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these  rules  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  17, 1995. 

ADDRESSES:  Copies  of  the  rules  and 
EPA’s  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  “M”  Street,  S.W., 
Washington,  D.C.  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  95814. 

Kem  Coimty  Air  Pollution  Control 
District,  2700  “M”  Street,  Suite  290, 
Bakersfield,  CA  93301. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silvercloud 
Court,  Monterey,  CA  93940. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section,  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1200. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  20, 1994  in  59  FR  52947, 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP:  KCAPCD 
Rule  410.3,  Organic  Solvent  Degreasing 
Operations,  and  Rule  412,  Gasoline 
Transfer  into  Stationary  Storage 
Containers,  Delivery  Vessels,  and  Bulk 
Plants.  Both  Rule  410.3  and  Rule  412 
were  adopted  by  the  KCAPCD  on  May 
6, 1991  and  were  submitted  by  the 
California  Air  Resources  Board  (GARB) 
to  EPA  on  May  30, 1991.  The  following 
rules  from  the  MBUAPCD  were 
proposed  for  approval  on  October  21, 
1994  in  59  FR  53128:  Rule  417,  Storage 
of  Organic  Liquids,  Rule  418,  Transfer 
of  Gasoline  into  Stationary  Storage 
Containers,  and  Rule  427,  Steam  Drive 
Crude  Oil  Production  Wells.  These  rules 
were  adopted  by  the  MBUAPCD  on 
August  25, 1993,  and  were  submitted  by 
the  CARB  to  EPA  on  November  18, 

1993.  A  detailed  discussion  of  the 
background  for  each  of  the  above  rules 
and  nonattainment  areas  is  provided  in 


the  Notices  of  Proposed  Rulemaking 
(NPRMs)  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  WRMs  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  59  FR  52947  and  59  FR 
53128,  and  in  technical  support 
documents  (TSDs)  available  at  EPA’s 
Region  IX  office. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  52947  and  59  FR 
53128.  EPA  did  not  receive  any 
comments  in  response  to  these  NPRMs. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  Federally  approved  SEP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  Office  of  Management  cmd  Budget 
has  exempted  this  action  fi-om  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 


Dated;  January  11, 1995. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (185)(i)(A)(7)  and 
(194)(i)(F)  to  read  as  follows: 

§  52.220  Identification  of  plan. 

It  it  h  H  it 

(c)  *  *  * 

(185) *  *  * 

(i)*  *  * 

(A) *  *  * 

(7)  Rule  410.3  and  Rule  412,  adopted 
on  May  6, 1991. 

***** 

(194) *  *  * 

(i)*  *  * 

(F)  Monterey  Bay  Unified  Air 
Pollution  Control  District 
(1)  Rule  417,  Rule  418,  and  Rule  427, 
adopted  on  August  25, 1993. 
***** 

(FR  Doc.  95-3682  Filed  2-14-95;  8:45  am] 
BILLING  CODE  6560-50-W 

40  CFR  Part  52 
[PA37-1-«370a:  FRL-«144-2] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  SO2:  Conewango 
Township,  Warren  County 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
implementation  plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  provides 
for,  and  demonstrates,  the  attainment  of 
the  national  ambient  air  quality 
standards  (NAAQS)  for  sulfur  oxides  in 
the  Conewango  Township,  Warren 
County  nonattainment  area.  The 
implementation  plan  was  submitted  by 
Pennsylvania  to  satisfy  the  requirements 
of  the  Clean  Air  Act  (CAA)  pertaining  to 
nonattainment  areas.  This  action  is 
being  taken  under  section  110  of  the 
Clean  Air  Act. 

DATES:  This  action  will  become  effective 
April  17, 1995  unless  notice  is  received 
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on  or  before  March  17, 1995  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and,  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O,  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell,  Air  &  Radiation 
Programs  Branch  (3AT11),  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107, 
phone:  215  597-9781. 

SUPPLEMENTARY  INFORMATION:  On 
December  9, 1993,  the  Commonwealth 
of  Pennsylvania  submitted  a  revision  to 
its  State  implementation  plan  (SIP)  for 
sulfur  oxides,  measured  as  sulfur 
dioxide  (SO2).  The  revision  pertains  to 
the  SO2  nonattainment  area  in 
Conewango  Township,  Warren  County, 
Pennsylvania. 

Background 

The  Clean  Air  Act,  as  amended  in 
1977,  required  EPA  to  establish  the 
attainment  status  of  areas  with  respect 
to  the  national  ambient  air  quality 
standards  (NAAQS).  On  March  3, 1978 
(43  FR  8962),  as  amended  on  September 
12, 1978  (43  FR  40502),  EPA  published 
the  initial  designations  for  each  State  in 
Region  III. 

As  part  of  EPA  Region  Ill’s  initial 
designations,  Conewango  Township, 
Warren  County,  Pennsylvania  was 
designated  as  nonattainment  for  the 
primary  NAAQS  for  sulfur  oxides, 
measured  as  sulfur  dioxide  (SO2).  EPA 
acted  on  the  recommendation  of  the 
Commonwealth  of  Pennsylvania  to 
designate  this  area  as  nonattainment  for 
SO2.  The  basis  of  the  recommendation 
was  air  quality  dispersion  modeling  that 
predicted  violations  of  the  primary 
NAAQS  for  SO2  in  Conewango 
Township. 


The  Clean  Air  Act,  as  amended  in 
1990,  provided  that  any  area  designated 
with  respect  to  the  NAAQS,  as  in  effect 
immediately  before  November  15, 1990, 
shall  retain  that  designation  “by 
operation  of  law”  (section  107(d)(1)(C)), 
Furthermore,  States  with  existing 
nonattainment  areas  for  the  primary 
NAAQS  for  SO2  that  lack  fully  approved 
SIP’s,  including  part  D  nonattainment 
area  plans,  must  submit  implementation 
plans  for  those  areas  (section  191(b)). 
These  plans  must  meet  the  requirements 
of  subpart  1  of  part  D  and  must  be 
submitted  to  EPA  within  18  months  of 
enactment  of  the  1990  amendments  (i.e., 
by  May  15, 1992.)  Thus,  a  SIP  and  part 
D  plan  were  due  for  the  Conewango 
Township,  Warren  County, 

Pennsylvania  by  May  15, 1992. 

On  June  15, 1992,  Mr.  Stanley  L. 
Laskowski,  Acting  Regional 
Administrator,  EPA  Region  III  notified 
Mr.  Robert  P.  Casey,  Governor, 
Commonwealth  of  Pennsylvania  that 
Pennsylvania  had  failed  to  submit  tbe 
required  SIP  revision  for  Conewango 
Township,  Warren  County.  The  letter 
constituted  an  official  finding  of  failure 
to  submit  pursuant  to  section  179(a)(1) 
of  the  1990  Amendments.  According  to 
section  179,  Pennsylvania  had  18 
months  in  which  to  correct  the 
identified  deficiency  or  face  one  of  the 
sanctions  detailed  under  section  179(b). 
Therefore,  the  Commonwealth  had  until 
December  15, 1993  to  submit  a  SIP 
revision  or  face  the  imposition  of 
sanctions. 

On  December  9, 1993,  the 
Commonwealth  of  Pennsylvania 
submitted  a  revision  to  its  SIP  for  the 
Conewango  Township  SO2 
nonattainment  area.  The  revision 
provides  for  the  attaiiunent  of  the 
NAAQS  for  SO2  by  November  15, 1995, 
as  required  by  section  192(a).  This 
submittal  was  determined  to  be  a 
“complete”  submittal  as  discussed 
below.  The  submittal  of  a  complete  SIP 
revision  satisfied  the  deficiency 
identified  under  section  179(a)(1),  thus 
halting  the  sanctions  process. 

Summary  of  SIP  Revision 

On  December  9, 1993,  Mr.  Arthur  A. 
Davis,  Secretary,  Pennsylvania 
Department  of  Environmental  Resources 
submitted  to  Mr.  Stanley  L.  Laskowski, 
Acting  Regional  Administrator,  EPA 
Region  III  a  SIP  revision  for  the 
Conewango  Township  nonattainment 
area.  The  SIP  revision  consists  primarily 
of  a  Consent  Order  and  Agreement 
(hereinafter,  the  Agreement)  entered 
into  by  and  between  the  Commonwealth 
of  Pennsylvania,  Department  of 
Environmental  Resources  and 
Pennsylvania  Electric  Company 


(hereinafter,  Penelec)  on  April  1, 1993. 
The  Agreement  affects  Penelec’s  Warren 
Generating  Station,  the  principle  source 
of  SO2  emissions  in  the  nonattainment 
area.  The  Agreement  establishes  interim 
and  final  emission  limits  for  the  Warren 
Generating  Station.  The  final  allowable 
emission  limit  will  protect  the  NAAQS 
for  SO2  in  Conewango  Township.  The 
emission  limit  is  supported  by  a 
modeling  analyses  and  attainment 
demonstration,  the  contents  of  which 
are  evaluated  below. 

Evaluation  of  State  Submittal 

The  Clean  Air  Act  requires  States  to 
submit  implementation  plans  that 
indicate  how  each  State  intends  to 
attain  and  maintain  the  NAAQS.  The 
1977  Amendments  established  specific 
requirements  for  implementation  plans 
in  nonattainment  areas  in  part  D, 
sections  171-178.  With  respect  to  SO2, 
the  1990  Amendments  did  not  change 
these  requirements  in  any  significant 
way  and  guidance  in  existence  prior  to 
their  enactment  generally  remains  valid. 
On  April  16, 1992  (57  FR  13498),  EPA 
issued  “General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990” 
describing  EPA’s  preliminary  views  on 
how  it  intends  to  interpret  various 
provisions  of  title  I,  primarily  those 
concerning  revisions  required  for 
nonattainment  areas. 

In  order  to  approve  the  SIP  revision, 
all  of  the  part  D  requirements  must  be 
evaluated  and  they  must  ensure  that:  (1) 
The  revised  allowable  emission 
limitation  demonstrates  attainment  and 
maintenance  of  the  NAAQS  for  SO2  in 
the  nonattainment  area;  (2)  the  emission 
limitation  is  clearly  enforceable;  and  (3) 
that  all  applicable  procedural  and 
substantive  requirements  of  40  CFR  part 
51  are  met.  The  following  is  an 
evaluation  of  the  part  D  requirements  as 
described  in  the  “General  Preamble”;  a 
more  detailed  evaluation  is  provided  in 
a  Technical  Support  Document 
available  upon  request  from  the 
Regional  EPA  office  listed  in  the 
ADDRESSES  section  of  this  document: 

1.  Reasonably  Available  Control 
Technology  (RACT) 

Pennsylvania’s  SIP  revision  provides 
for  reasonably  available  control 
technology  (RACT).  The  SIP  revision 
indicates  that  SO2  emissions  are 
controlled  at  the  Warren  Generating 
Station  through  fuel  specification.  The 
final  allowable  SO2  emission  limitation 
for  the  Warren  Generating  Station  as 
established  in  the  Agreement  is  1.0 
pounds  SO2  per  million  Btu  (1.0  lb/ 
mmBtu)  heat  input  or  a  total  hourly 
emission  of  1280  pounds  of  SO2, 
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whichever  is  less.  This  limit  is  to  he  met 
beginning  November  15, 1995.  The  SIP 
limit  is  to  be  met  beginning  November 
15, 1995.  The  SIP  revision  provides  a 
demonstration  that  this  limit  will  attain 
the  NAAQS  in  the  nonattainment  area. 
Therefore,  Pennsylvania  has  ensured 
that  reasonably  available  control 
technology,  fuel  specification,  is 
required  and  that  the  control  technology 
provides  for  achievement  of  the  NAAQS 
by  the  statutory  attainment  date,  which 
is  November  15, 1995. 

2.  Reasonable  Further  Progress  (RFP) 
Pennsylvania’s  SIP  revision  provides 

for  reasonable  further  progress  (RFP). 

The  SIP  revision  provides  for  RIT’ 
through  interim  emission  limitations 
established  in  the  Agreement.  The 
Agreement  specifies  that  the  Warren 
Generating  Station  shall  achieve  a  daily 
average  emission  rate  not  to  exceed  3.0 
pounds  of  SO2  per  million  Btu  (3.0  lb/ 
mmBtu)  heat  input  beginning  January  1, 
1993.  An  allowable  emission  rate  of  2.5 
Ib/mmBtu  is  imposed  on  the  Station 
beginning  November  15, 1994.  These 
emission  limits  clearly  adhere  to  an 
ambitious  compliance  plan  which  will 
provide  for  attainment  by  the  applicable 
date. 

3.  Contingency  Measures 
Pennsylvania’s  SIP  revision  provides 

for  adequate  contingency  measures.  The 
SIP  revision  requires  the  collection  of 
continuous  emission  monitoring  (CEM) 
data  at  the  Warren  Generating  Station  in 
accordance  with  the  previously 
federally-approved  procedures 
established  in  25  Pa.  Code  §  123.25 
“Monitoring  Requirements  for  Sulfur 
Compound  Emissions  from  Combustion 
Units”  and  subchapter  C  “Requirements 
for  Continuous  In-Stack  Monitoring  for 
Stationary  Sources”  (48  FR  2320).  The 
collection  of  CEM  data  and  the  ambient 
air  quality  monitoring  network  currently 
operating  in  and  around  the 
nonattainment  area  provides  a 
comprehensive  program  to  identify 
violations  of  the  NAAQS.  The  existing 
Agreement  may  be  modified,  as  agreed 
to  by  both  parties,  to  require  further 
reductions  as  deemed  necessary  to 
achieve  attainment  of  the  NAAQS. 

4.  Stack  Height  Issues  and  Remand 
Pennsylvania  has  chose  to  address 

stack  height  issues  upon  the  resolution 
of  the  remand.  The  Warren  Generating 
Station  merges  the  exhaust  ft’om  its  four 
(4)  boilers  into  one  stack  as  part  of  its 
original  design  and  operation  in  1948. 
This  constitutes  dispersion  credit  for 
sources  originally  designed  and 
constructed  with  merged  or  multiflue 
stacks  (40  CFR  51.100(hh)(2)(ii)(A)). 


These  sources  had  originally  been 
exempted  under  the  stack  height  rules 
but  that  provision  was  remanded  to  EPA 
for  reconsideration.  Pennsylvania  does 
not  address  this  issue  in  the  SIP 
revision.  Therefore,  it  will  have  to  revise 
its  rules,  including  any  affected 
emission  limitations,  to  conform  with 
resolution  of  the  remand. 

5.  Existing  Modeling  Protocols 

Pennsylvania’s  SIP  revision  is 
supported  by  a  modeling  demonstration 
using  regulatory  air  dispersion  models 
as  defined  by  EPA’s  “Guideline  on  Air 
Quality  Models  (Revised),”  July  1986. 
However,  the  Agreement  allows  for  the 
completion  of  a  model  evaluation  and 
equivalency  study  by  Penelec.  Penelec 
will  perform  a  study  comparing  and 
evaluating  the  predictive  results  of  the 
MPTER/RTDM  (Multiple  Point  Gaussian 
Dispersion  Algorithm  with  Terrain 
Adjustment  (MPTER)  and  Rough 
Terrain  Diffusion  Mc^el  (RTDM), 
respectively)  and  LAPPES  (Large  Area 
Power  Plant  Effluent  Study)  models. 

The  protocol  for  this  study  has  been 
approved  by  Pennsylvania  and  EPA. 

The  study  is  currently  underway.  Upon 
satisfactory  completion  of  the  study, 
Pennsylvania  has  indicated  that  it  will 
revise  its  SIP,  as  appropriate,  in 
accordance  with  the  results  of  the  study. 
Until  such  time  as  any  future  revised 
SIP  is  approved  by  EPA,  the  limits 
established  by  the  Agreement  and  this 
SIP  revision  will  remain  in  effect. 

6.  Test  Methods  and  Averaging  Times 

Pennsylvania’s  SIP  provides  for  the 
use  of  continuous  emissions  monitoring 
(CEM)  as  the  means  of  compliance.  The 
revision  stipulates  an  hourly  emission 
limit  and  requires  the  use  of  a 
Pennsylvania-approved  method  for 
calculating  hourly  emissions. 
Pennsylvania’s  federally  approved  CEM 
regulations  (25  Pa.  Code  §  123.25  and 
subchapter  C)  define  the  general 
requirements  for  CEM  operation  and 
references  the  CEM  guidelines  in 
“Standards  of  Performance  for  New 
Stationary  Sources,”  40  CFR  part  60  and 
“Minimum  Source  Monitoring 
Requirements,”  40  CFR  part  51 
appendix  P.  An  hourly  emission  limit 
for  the  source  is  shorter  than  the  time 
period  for  the  NAAQS  for  which  the 
area  is  nonattainment  (i.e.,  the  24-hour 
primary  standard).  The  required  limit  is 
also  adequate  to  determine  compliance 
with  the  3-hour  secondary  standard. 

7.  Emission  Inventory 
Pennsylvania’s  SIP  revision  provides 

an  adequate  actual  emissions  inventory 
ft'om  all  relevant  sources  of  SO2  in  the 
nonattainment  area.  Pennsylvania  has 


provided  a  current,  actual  emissions 
data  and  stack  parameter  information 
for  the  Warren  Generating  Station  and 
various  emission  sources  at  the  nearby 
United  Refining  facility. 

8.  Attainment  Demonstration 

Pennsylvania’s  SIP  revision  provides 
an  adequate  attaiiunent  demonstration, 
including  appropriate  air  quality 
dispersion  modeling.  40  CFR  51.112 
requires  nonattainment  plans  to  include 
a  demonstration  of  the  adequacy  of  the 
plan’s  control  strategy.  The 
Commonwealth’s  demonstration 
employs  the  applicable  air  quality 
models,  data  bases,  and  other 
requirements  specified  in  appendix  W 
of  40  CFR  part  51  (“Guideline  on  Air 
Quality  Models  (Revised)”  (1986), 
supplement  A  (1987),  and  supplement  B 
(1993)  (hereinafter,  the  Guideline)).  This 
demonstration  includes  the  following 
information:  model  selection  and 
descriptions:  model  application  and 
assumptions  made  during  application  of 
selected  models;  receptor  grids; 
meteorological  data;  ambient  air 
monitoring  data  and  background 
concentration;  model  source  input;  and 
modeling  results. 

Model  Descriptions — ^The  air  quality 
dispersion  modeling  analysis  performed 
for  this  demonstration  employed  the 
MPTER  and  RTDM  Guideline  models. 
The  Guideline  provides  a  description  of 
the  models  along  with  guidance  on  their 
application.  MPTER  is  limited  to 
predicting  concentrations  at  elevations 
below  stack  height.  In  this  analysis,  the 
MPTER  code  was  altered  to 
accommodate  the  algorithm  used  in 
Industrial  Source  Complex  Model 
(ISC2).  The  ISC2  algorithm  was  added  to 
address  the  requirements  of  the  interim 
terrain  concept;  the  assessment  of 
receptors  between  stack  height  and 
plume  height.  R’TDM  is  employed  to 
calculate  concentrations  at  receptors 
whose  elevations  are  greater  than  or 
equal  to  plume  height. 

Model  Application — ^MPTER  emd 
R'TDM  were  both  applied  to  the 
modeling  domain  in  accordance  with 
the  recommendations  of  the  Guideline. 
The  default  mode  of  RTDM  was 
employed.  Likewise,  the  regulatory 
mode  of  MPTER  was  used  with  the 
applicable  restrictions  for  complex 
terrain. 

Receptor  Grids — ^Three  sets  of 
receptor  grids,  with  a  total  of  725 
receptors  were  used  for  this 
demonstration.  One  grid  was  located  in 
Conewango  Township,  the 
nonattainment  area.  The  other  two  grids 
were  located  to  the  south  and  east  of  the 
Township.  These  grids  were  developed 
to  adequately  assess  the  impacts  of  the 
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Warren  Generating  Station  as  well  as  the 
nearby  United  Refinery  facility,  the 
other  major  source  of  SO2  in  the  region. 

Meteorological  Data — The  modeling 
analysis  used  one  year  of  on-site  and 
local  meteorological  data.  Two  towers, 
an  150-meter  tower  and  a  10-meter 
tower,  collected  wind  directions  and 
wind  speeds,  stability  information,  and 
temperature.  The  150-meter  tower  is 
located  on-site  at  the  Penelec  facility. 

The  10-meter  tower  is  located  in  nearby, 
elevated  terrain  and  was  used  primarily 
for  determination  of  the  stability  class 
and  as  a  substitute  data  site.  Data  was 
recovered  at  a  greater  than  90  percent 
rate  and  appropriate  data  substitution 
procedures  were  employed. 

Background  Concentration — ^The 
study  uses  monitored  air  quality  data  for 
determining  that  portion  of  the 
background  concentrations  attributable 
to  sources  other  than  those  nearby  that 
are  to  be  explicitly  modeled.  Seven  SO2 
monitoring  sites  in  and  around  the 
nonattainment  area  were  available  for 
evaluation.  The  Guideline  procedures 
for  determining  background 
concentrations  for  multiple-source  areas 
were  used  to  select  the  most 
representative  monitor. 

Source  Inputs — ^The  Warren 
Generating  Station  was  modeled  using 
an  emission  rate  of  1.0  pounds  per 
million  BTU,  the  revised  allowable  limit 
established  in  the  Consent  Order  and 
Agreement.  Each  of  the  other  input 
parameters  such  as  stack  height,  stack 
temperature,  etc.  were  included  in  the 
demonstration.  United  Refining 
Company’s  facility  was  modeled  using 
its  current  allowable  operating 
conditions.  Similar  input  parameters 
were  provided  for  the  United  Refining 
facility. 

Moaeling  Results — ^The  results  of  the 
modeling  analysis  indicate  that  no 
exceedances  of  the  NAAQS  for  SO2  are 
expected  in  the  Conewango  Township 
nonattainment  area  when  the  Warren 
Generating  Station  is  operating  at  an 
emission  rate  of  1.0  Ib/mmBTU.  The 
predicted  high-second-high 
concentrations  for  the  3-hour  (1,300  pg/ 
m^),  24-hour  [365  pg/m^),  and  annual 
arithmetic  mean  (80  pg/m^)  ambient  air 
quality  standards  are  1,038  pg/m^,  184 
^/m^,  and  23.2  ^/m^  respectively. 

This  demonstrates  that  the  proposed  SIP 
revision  will  be  protective  of  the 
NAAQS  in  the  Conewango  Township 
nonattainment  area  for  SO2  for  each 
NAAQS  averaging  period. 

EPA’s  review  of  this  material 
indicates  that  Pennsylvania’s  SIP 
revision  provides  for  the  attainment  of 
the  NAAQS  for  SO2  in  Conewango 
Township,  Warren  County  and  satisfies 
the  requirements  of  part  D  of  the  Clean 


Air  Act.  The  revision  is  supported  by  a 
modeling  analysis  which  clearly 
demonstrates  the  adequacy  of  emission 
limits  in  providing  for  the  attainment 
and  maintenance  of  NAAQS  for  SO2  in 
and  around  the  nonattainment  area.  The 
Consent  Order  and  Agreement  between 
Penelec  and  Pennsylvania  at  the  center 
of  the  SIP  revision  establishes 
enforceable  SO2  emission  limits  on  the 
Warren  Generating  Station.  The 
submittal  clearly  ^Ifills  the  procedural 
and  substantive  requirements  of  40  CFR 
part  51.  Therefore,  EPA  is  approving  the 
Pennsylvania  SIP  revision  for  the 
Conewango  Township,  Warren  County 
SO2  nonattainment  area,  which  was 
submitted  on  December  9, 1993. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  17, 1995 
unless,  by  March  17, 1995,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  April  17, 1995. 

Final  Action 

EPA  is  approving  the  Pennsylvania 
SIP  revision  for  the  Conewango 
Township,  Warren  County  SO2 
nonattainment  area. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP’s  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  0MB  has 
exempted  this  regulatory  action  from 
E.0. 12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  17, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  a  revision  to  Pennsylvania’s  SIP 
for  SO2  in  Conewango  Township, 
Warren  County  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  Oxides. 

Dated;  November  18, 1994. 

Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
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PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c)(93]  to  read  as 
follows: 

§  52.2020  Identification  of  plan. 
***** 

(c)  *  *  * 

(93)  Revisions  to  the  Pennsylvania 
implementation  plan  for  sulfur  dioxide 
(SO2)  in  Conewango  Township,  Warren 
County  submitted  on  December  9, 1993 
by  Pennsylvania  Department  of 
Environmental  Resources: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  December  9, 1993  from 
Mr.  Arthur  A.  Davis,  Secretary, 
Pennsylvania  Department  of 
Environmental  Resources  transmitting  a 
SIP  revision  for  the  Conewango 
Township,  Warren  County  SO2 
nonattainment  area. 

(B)  A  Consent  Order  and  Agreement 
entered  into  by  and  between  the 
Commonwealth  of  Pennsylvania, 
Department  of  Environmental  Resources 
and  Pennsylvania  Electric  Company  on 
April  1, 1993  and  an  attainment 
demonstration.  The  Agreement  was 
effective  on  April  1, 1993. 

(ii)  Additional  material. 

(A)  Remainder  of  Pennsylvania’s 
December  9, 1993  submittal. 

(FR  Doc.  95-3680  Filed  2-14-95;  8:45  am] 
BILUNQ  CODE  6560-60-P 


40  CFR  Part  300 

IFRL-5153-0] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 

National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency, 

ACTION:  Notice  of  deletion  of  the 
Olmsted  County  Sanitary  Landfrll 
Superfund  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Olmsted  County  Sanitary  Landfrll 
site  in  Minnesota  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  piursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Minnesota  have  determined  that 
all  appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
and  that  no  further  response  by 
responsible  parties  is  appropriate. 
Moreover,  EPA  and  the  State  of 
Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 

EFFECTIVE  DATE:  February  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  Torres  at  (312)  886-3010 
(HSRM-6J),  Remedial  Project  Manager 
or  Gladys  Beard  at  (312)  886-7253, 
Associate  Remedial  Project  Manager, 
Office  of  Superfund,  U.S.  EPA — Region 
V,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  Rochester  Public 
Library,  11  First  St.  SE.  Rochester,  MN. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  Address 
for  the  Regional  Docket  Offrce  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)  353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Olmsted 
County  Sanitary  Landfrll,  Minnesota. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  October  13, 1994  (59 
FR  51933).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  November  12, 1994.  EPA 
received  no  comments  and  therefore  has 
not  prepared  a  Responsiveness 
Summary. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  frnanced 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
frnanced  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-frnanced  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 


Penalties.  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  19, 1995. 

Michelle  D.  Jordan, 

Acting  Regional  Administrator,  USEPA, 
Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
“Olmsted  County  Sanitary  Landfrll, 
Minnesota”. 

[FR  Doc.  95-3605  Filed  2-14-95;  8:45  am] 

BILUNG  CODE  6560-60-P 


40  CFR  Part  300 

IFRL-5154-1] 

National  Oil  and  Hazardous 
Substances  Contingency  Pian; 

Nationai  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Deletion  of  the  Boise 
Cascade/Onan  Corp./Medtronics,  Inc. 
Site  from  the  National  Priorities  List 
(NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Boise  Cascade/Onan  Corp./ 
Medtronics,  Inc.  site  in  Minnesota  from 
the  National  Priorities  List  (NPL).  The 
NPL  is  Appendix  B  of  40  CFR  Part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 

EPA  and  the  State  of  Minnesota  have 
determined  that  all  appropriate  Fund- 
frnanced  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
response  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 

EFFECTIVE  DATE:  February  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  at  (312)  886-7253, 
Associate  Remedial  Project  Manager, 
Offrce  of  Superfund,  U.S.  EPA — Region 
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V,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Agency  Public  Library,  520 
Lafayette  RD.  St  Paul,  MN  55155-4194. 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  Address 
for  the  Regional  Docket  Office  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)  353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  tO 
be  deleted  from  the  NPL  is:  Boise 
Cascade/Onan  Corp./Medtronics,  Inc., 
Minnesota 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  October  26, 1994  (59 
FR  53773).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  November  25, 1994.  EPA 
received  no  comments  and  therefore  has 
not  prepared  a  Responsiveness 
Summary. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fimd- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  part  300 

Air  pollution  control.  Chemicals, 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  January  19, 1995. 

Michelle  D.  Jordan, 

Acting  Regional  Administrator,  U.S.  EPA. 
Region  V 

40  CFR  part  300  is  amended  as 
follows: 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2):  E.0. 12777,  56  FR  54757,  3  CFR, 
1991  Comp.;  p.  351;  E.0. 12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 


Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site  “Boise 
Cascade/Onan  Corp./Medtronics,  Inc., 
Minnesota”. 

[FR  Doc.  95-3606  Filed  2-14-95;  8:45  am] 
BILUNQ  CODE  «5«0-S0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7114 

[NM-930-1430-4)1;  NMNM  46826] 

Public  Land  Order  No.  3952, 
Correction;  Revocation  of  National 
Forest  Administrative  Sites  and 
Experimental  Range  Withdrawal;  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Public  land  order. 


SUMMARY:  This  order  will  correct  the 
errors  in  the  acreage  and  land 
description  in  Public  Land  Order  No. 
3952. 

EFFECTIVE  DATE:  February  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa,  BLM  New  Mexico 
State  Office,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502,  505-438-7597. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

The  land  description  and  acreage  in 
Public  Land  Order  No,  3952,  31  FR 
4793,  March  22, 1966,  are  hereby 
corrected  as  follows: 

In  paragraph  1,  under  the  heading 
Luna  Ranger  Station,  which  reads  “T.  5 
S.,  R.  20  W.,  sec.  32,  NEV4.”  is  hereby 
corrected  to  read  “T.  5  S.,  R.  20  W.,  sec. 
32,  NV2NEV4.” 

The  third  column,  the  last  sentence  of 
paragraph  1,  which  reads  “the  areas 
described  aggregate  approximately  2,758 
acres.”  is  hereby  corrected  to  read  “the 
areas  described  aggregate  2,678  acres.” 

Dated:  January  31, 1995. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  95-3718  Filed  2-14-95;  8:45  am) 
BiLUNG  CODE  4310-FB-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 
[PP  Docket  No.  93-253] 

Implementation  of  Section  309(1)  of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  Federal  Register 
document  containing  the  synopsis  of  the 
Fifth  Memorandum  Opinion  and  Order 
in  PP  Docket  93-253,  which  was 
published  December  7, 1994  (59  FR 
63210).  The  Federal  Register  document 
contained  regulations  related  to  the 
broadband  PCS  auction  rules. 

EFFECTIVE  DATE:  February  6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sue  McNeil  (202)  418-0620. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Register  summary  that  is 
the  subject  of  these  corrections  sets  forth 
rules  designed  to  ensure  that  small 
businesses,  rural  telephone  companies 
and  businesses  owned  by  minorities  and 
women  have  the  opportunity  to  compete 
for  and  obtain  licenses  for  broadband 
personal  communications  services 
(broadband  PCS)  and  to  attract  the 
investment  capital  needed  to  have 
meaningful  involvement  in  building  and 
managing  this  nation’s  broadband  PCS 
infrastructure. 

Need  for  Correction 

As  published,  the  Federal  Register 
document  inadvertently  omitted 
portions  of  rules  which  need  to  be 
inserted  to  avoid  confusion.  The 
omitted  rule  portions  were  contained  in 
the  original  document  as  released  by  the 
Federal  Communications  Commission 
on  November  23, 1994. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  7, 1994  of  the  Federal 
Register  final  rule,  FR  Doc.  94-30075,  is 
corrected  as  follows: 

1.  Section  24.720(1)(3)  introductory 
text  and  examples  on  page  63237, 
columns  is  corrected  to  read  as  follows: 

§24.720  Definitions. 
***** 

(1)  Affiliate. 

***** 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
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between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concern,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 

Example  1.  Two  shareholders  in 
Corporation  Y  each  have  attributable 
interests  in  the  same  PCS  application. 
While  neither  shareholder  has  enough 
shares  to  individually  control 
Corporation  Y,  together  they  have  the 
power  to  control  Corporation  Y.  The 
two  shareholders  widi  these  common 
investments  (or  identity  of  interest)  are 
treated  as  though  they  are  one  person 
and  Corporation  Y  would  be  deemed  an 
affiliate  of  the  applicant. 

Example  2.  One  shareholder  in 
Corporation  Y,  shareholder  A,  has  an 
attributable  interest  in  a  PCS 


application.  Another  shareholder  in 
Corporation  Y,  sh€ureholder  B,  has  a 
nonattributable  interest  in  the  same  PCS 
application.  While  neither  shareholder 
has  enough  shares  to  individually 
control  Corporation  Y,  together  they 
have  the  power  to  control  Corporation 
Y.  Through  the  common  investment  of 
shareholders  A  and  B  in  the  PCS 
application.  Corporation  Y  would  still 
be  deemed  an  affiliate  of  the  applicant. 
***** 

3.  Section  24.720(o)  on  page  63238, 
column  3,  corrected  to  read  as  follows: 

§24.720  Definitions. 
***** 

(o)  Preexisting  entity;  Existing 
investor.  A  preexisting  entity  is  an  entity 
that  was  operating  and  earning  revenues 
for  at  least  two  years  prior  to  December 
31, 1994.  An  existing  investor  is  a 
person  or  entity  that  was  an  owner  of 


record  of  a  preexisting  entity’s  equity  as 
of  November  10, 1994,  and  any  person 
or  entity  acquiring  de  minimus  equity 
holdings  in  a  preexisting  entity  after  that 
date. 

Note:  In  applying  the  term  existing  investor 
to  de  minimus  interests  in  preexisting 
entities  obtained  or  increased  after  November 
10, 1994,  the  Commission  will  scrutinize  any 
significant  restructuring  of  the  preexisting 
entity  that  occurs  after  that  date  and  will 
presume  that  any  change  of  equity  that  is  five 
percent  or  less  of  the  preexisting  entity’s  total 
equity  is  de  minimis.  The  burden  is  on  the 
applicant  (or  licensee)  to  demonstrate  that 
changes  that  exceed  five  percent  are  not 
significant. 

Federal  Communications  Commission. 
William  F.  Caton, 

Secretary. 

[FR  Doc.  95-3674  Filed  2-14-95;  8:45  am] 
BILUNG  CODE  6712-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  52 
IFV-05-326] 

United  States  Standards  for  Grades  of 
Frozen  Green  and  Frozen  Wax  Beans 

agency:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  In  response  to  a  petition  from 
the  National  Food  Processors 
Association,  the  Agricultural  Marketing 
Service  (AMS)  has  reviewed  and 
proposes  to  revise  the  United  States 
Standards  for  Grades  of  Frozen  Green 
and  Frozen  Wax  Beans  (hereinafter 
referred  to  as  “frozen  green  beans”).  The 
proposed  rule  would  change  the  U.S. 
grade  standards  for  frozen  green  beans 
by:  Providing  for  the  “individual 
attributes”  lot  acceptance  procedure  for 
product  grading  with  sample  sizes, 
acceptable  quality  levels  (AQL’s), 
tolerances  and  acceptance  numbers 
(number  of  allowable  defects); 
establishing  AQL’s  and  acceptance 
numbers  based  on  a  specified  sample 
size  of  13  sample  units;  and  making 
minor  editorial  changes. 

DATES:  Comments  must  be  received  on 
or  before  April  17, 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  duplicate  to  the  Office 
of  the  Branch  Chief,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  0709, 
South  Building,  P.O.  Box  96456, 
Washington,  D.C.  20090-4693. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Branch  Chief  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 


Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  0709,  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of  Agriculture 
(USD A)  is  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

The  AMS  Administrator  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act,  P.L.  96-354  (5  U.S.C.  601  et  seq.), 
because  it  reflects  current  marketing 
practices.  In  addition,  these  standards 
are  voluntary.  A  small  entity  may  avoid 
incurring  any  additional  economic 
impact  by  not  employing  the  standards. 

USDA  received  a  petition  from  the 
National  Food  Processors  Association 
(NFPA),  requesting  that  the  U.S.  grade 
standards  for  frozen  green  beans  be 
revised.  NFPA  is  a  trade  association 
representing  over  450  food  industry 
companies. 

NFPA’s  grade  standards  review 
subcommittee  is  responsible  for 
reviewing  the  existing  U.S.  grade 
standards  for  canned  and  frozen  fruits 
and  vegetables  to  ascertain  whether  the 
standards  remain  current  and  reflect 
processing  and  marketing  practices. 
Based  on  the  subconunittee’s 
recommendation,  NFPA  requested  that 
the  U.S.  grade  standards  for  frozen  green 
beans,  which  are  currently  based  on 
“full  attributes,”  where  defects  are 
grouped  into  four  categories  (minor, 
major,  severe,  and  critical)  with 
acceptable  quality  levels  (AQL’s)  for 
each  grouping,  be  revised. 

Their  recommendation  was  to  convert 
the  U.S.  grade  standards  to  statistically- 
based  individual  attributes  grade 
standards,  similar  to  the  recently 
revised  U.S.  grade  standards  for  canned 
green  and  wax  beans  (58  FR  4295, 


January  14, 1993)  where  each  defect  has 
its  own  AQL.  Canned  green  beans  and 
frozen  green  beans  standards  would  be 
similar  in  design  and  format. 

This  proposal  is  based  on  the 
discussion  drafts  provided  to  the 
industry  in  December  1993,  March 
1994,  and  April  1994  through  their 
major  trade  associations,  the  American 
Frozen  Food  Institute  (AFFI)  and  NFPA. 
The  drafts  incorporated  a  grading 
system  where  individual  tolerances 
would  be  assigned  to  each  individual 
defect.  This  proposal  would  provide 
statistically  derived  acceptable  quality 
levels  (AQL’s)  based  on  the  tolerances 
in  the  cxurent  standards  (except  some 
tolerances  were  changed  to  be  similar  to 
the  tolerances  in  canned  green  beans). 
The  proposal  also  includes  minor 
editorial  changes  and  provides  a 
uniform  format  consistent  with  recent 
revisions  of  other  U.S.  grade  standards. 
The  format  is  designed  to  provide 
industry  personnel  and  agricultural 
commodity  graders  with  simpler  and 
more  comprehensive  stemdards. 
Definitions  of  terms  and  easy-to-read 
tables  have  been  incorporated  to  assure 
a  better  understanding  and  uniform 
application  of  the  standards.  USDA 
believes  that  this  proposed  rule  would 
facilitate  trade  between  processors  and 
buyers  and  improve  the  marketing  of 
frozen  green  beans. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards,  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  Department  of 
Agriculture  proposes  to  revise 
Subpart — United  States  Standards  for 
Grades  of  Frozen  Green  Beans  and 
Frozen  Wax  Beans  of  7  CFR  Part  52  as 
follows: 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES,  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  Peut  52 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

2.  Part  52,  Subpart — United  States 
Standards  for  Grades  of  Frozen  Green 
Beans  and  Frozen  Wax  Beans  is  revised 
to  read  as  follows: 
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Subpart — United  States  Standards  for 
Grades  of  Frozen  Green  Beans  and 
Frozen  Wax  Beans 

Sec. 

52.2321  Product  description. 

52.2322  Styles. 

52.2323  Types. 

52.2324  Kinds  of  pack. 

52.2325  Definitions  of  terms. 

52.2326  Grades. 

52.2327  Factors  of  quality. 

52.2328  Allowances  for  defects. 

52.2329  Sample  size. 

52.2330  Quality  requirements  criteria. 

§  52.2321  Product  description. 

“Frozen  green  beans”  and  “frozen 
wax  beans,”  hereinafter  called  “frozen 
beans,”  means  the  frozen  product 
prepared  from  the  clean,  sound, 
succulent  pods  of  the  bean  plant.  The 
pods  are  stemmed,  washed,  blanched, 
sorted,  and  properly  drained.  The 
product  is  frozen  in  accordance  with 
good  commercial  practice  and 
maintained  at  temperatures  necessary 
for  the  preservation  of  the  product. 

§52.2322  Styles. 

(a)  Whole  means  frozen  beans 
consisting  of  whole  pods,  which  after 
removal  of  either  or  both  ends,  are  not 
less  than  44  mm  (1.75  in)  in  length. 

(b)  Cut  or  cuts  means  ^zen  TOans 
consisting  of  pods  that  are  cut 
transversely  into  pieces  less  than  70  mm 
(2.75  in)  but  not  less  than  19  mm  (0.75 
in)  in  length. 

(c)  Short  cut  or  short  cuts  means 
frozen  beans  consisting  of  pieces  of 
pods  of  which  75  percent  or  more  are 
less  than  19  mm  (0.75  in)  in  length  emd 
not  more  them  1  percent  eue  more  than 
32  mm  (1.25  in)  in  length. 

(d)  Mixed  means  a  mixtiue  of  two  or 
more  of  the  following  styles  of  frozen 
beans:  whole,  cut,  or  short  cut. 

(e)  Sliced  lengthwise,  or  French  style 
means  frozen  green  beans  consisting  of 
pods  that  are  sliced  lengthwise. 

§52.2323  Types. 

The  type  of  frozen  beans  is  not 
incorporated  in  the  grades  of  finished 
product,  since  it  is  not  a  factor  of 
quality.  The  types  of  frozen  beans  are 
described  as  “roimd  type”  and 
“Romano  or  Italian  type.” 

(a)  Round  type  means  frozen  beems 
having  a  wid^  not  greater  than  IV2 
times  the  thickness  of  the  beans. 

(b)  Romano  or  Italian  type  means 
frozen  beans  having  a  width  greater  than 
IV2  times  the  thickness  of  the  beans. 

§52.2324  Kinds  of  pack. 

The  kind  of  pack  of  frozen  beans  is 
not  incorporated  in  the  grades  of 
finished  product,  since  it  is  not  a  factor 
of  quality.  The  kinds  of  pack  of  frozen 


beans  are  described  as  “regular 
process,”  “extended  blanch  process,” 
and  “special  pack.” 

(a)  Regular  process  means  the  fruzen 
beans  are  processed  in  such  a  manner 
that  the  brightness  is  not  affected  by  the 
process. 

(b)  Extended  blanch  process  means 
the  frozen  beans  are  intentionally 
processed  in  such  a  manner  that  the 
brightness  is  afiected  by  the  process. 

(c)  Special  pack  means  the  frozen 
bean  pack  intentionally  contains  beans 
of  two  or  more  varietal  characteristics 
(such  as  a  mixture  of  green  and  wax 
beans). 

§  52.2325  Definitions  of  tenm. 

(a)  Acceptable  Quality  Level  (AQL) 
means  the  maximmn  percent  of 
defective  imits  or  the  maximum  number 
of  defects  per  himdred  units  of  product 
that,  for  the  pmrpose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  average. 

(bj  Rlemish. 

(1)  Minor  blemish  means  any  imit 
which  is  afiected  by  scars,  pathological 
injury,  insect  injury  or  other  means  in 
which  the  aggregate  area  affected 
exceeds  the  area  of  a  circle  3  mm  (0.125 
in)  in  diameter  or  the  appearance  or 
eating  quality  of  the  imit  is  slightly 
afiected. 

(2)  Major  blemish  means  any  unit 
which  is  afiected  or  damaged  hy 
discoloration  or  any  other  means  to  the 
extent  that  the  appearance  or  eating 
quahty  of  the  imit  is  more  than  sli^tly 
cifiected. 

(3)  Total  blemish  means  the  total  of 
the  major  and  minor  blemishes. 

(c)  Brightness  means  the  extent  that 
the  overall  appearance  of  the  sample 
unit  as  a  mass  is  afiected  by  dullness. 
(Applies  to  “regular  process”  only). 

(1)  Grade  A:  Not  afiected. 

(2)  Grade  B:  Slightly  affected. 

(3)  Grade  C:  Materially  affected. 

(4)  Substandard:  Seriously  affected. 

(d)  Character. 

(1)  Round  type — Green  Beans. 

(1)  Good  character  means  the  pods  are 
full  fleshed;  after  cooking,  the  pods  are 
tender  and  the  seeds  are  not  mealy. 

(ii)  Reasonably  good  character  means 
the  pods  are  reasonably  fleshy;  after 
cooking,  the  pods  are  tender  emd  the 
seeds  are  not  mealy. 

(iii)  Fairly  good  character  means  the 
pods  have  not  entirely  lost  their  fleshy 
structure;  after  cooking,  the  pods  eire 
fairly  tender  and  the  seeds  may  be 
slightly  mealy. 

fiv)  Poor  character  means  the  beans 
fail  the  requirements  for  “fairly  good 
character.” 

(2)  Round  type — Wax  Beans. 

(i)  Good  character  means  the  pods  are 
full  fleshed  and  may  show  slight 


breakdown  of  the  flesh  between  seed 
cavities;  after  cooking,  the  pods  are 
tender  and  the  seeds  are  not  mealy. 

(ii)  Reasonably  good  character  means 
the  pods  are  reasonably  fleshy  and  may 
show  substantial  breakdown  of  the  flesh 
between  the  seed  cavities;  kfter  cooking, 
the  pods  are  tender  and  the  seeds  are 
not  mealy. 

(iii)  Fairly  good  character  means  the 
pods  may  show  total  breakdown  of  the 
flesh  between  the  seed  cavities  with  no 
definite  seed  pocket,  but  still  retain 
flesh  on  the  inside  pod  wall;  after 
cooking,  the  pods  are  fairly  tender  and 
the  seeds  may  be  slightly  mealy. 

(iv)  Poor  character  means  the  beans 
fail  the  requirements  for  “fairly  good 
character.” 

(3)  Romano  or  Italian  type. 

(i)  Good  character  means  the  pods 
have  a  full  inner  membrane,  typical  of 
the  variety  and  are  tender  after  cooking. 

(ii)  Reasonably  good  character  means 
the  pods  have  a  reasonably  well 
developed  inner  membrane  and  are 
reasonably  tender  after  cooking. 

(iii)  Fairly  good  character  means  the 
pods  may  lack  an  inner  membrane;  and 
are  fairly  tender  after  cooking. 

(iv)  Poor  character  means  the  beans 
fail  the  requirements  for  “fairly  good 
character.” 

(e)  Color  defective  means  a  unit  that 
varies  markedly  from  the  color  that  is 
normally  expected  for  the  variety  and 
grade. 

(f)  Defect  means  any  nonconformance 
of  a  imit  of  product  fiivm  a  specified 
requirement  of  a  single  quality 
characteristic. 

(g)  Extraneous  vegetable  material 
(EVM)  means  harmless  vegetable 
material  (other  than  the  bean  pods) 
including,  but  not  limited  to,  stalk,  vine 
material,  [vine  material  with  stem(s) 
attached],  leaves  of  the  bean  plant,  and 
leaves  or  portions  of  other  harmless 
plants. 

(h)  Flavor  and  odor. 

(1)  Good  flavor  and  odor  means  the 
product,  after  cooking,  has  a 
characteristic  green  bean  or  wax  bean 
flavor  and  odor  typical  of  the  varietal 
type  and  is  fi«e  from  objectionable 
flavors  and  odors. 

(2)  Fairly  good  flavor  and  odor  means 
the  product,  after  cooking,  may  be 
lacing  in  characteristic  flavor  and  odor 
for  the  varietal  t)q)e  but  is  free  from 
objectionable  flavors  and  odors. 

(i)  Fiber, 

(1)  Edible  fiber  means  fiber  developed 
in  the  wall  of  the  bean  pod  that,  after 
cooking,  is  noticeable  upon  chewing, 
but  can  be  consumed  with  the  rest  of  the 
bean  material  without  objection. 

(2)  Inedible  fiber  means  fiber 
developed  in  flie  wall  of  the  bean  pod 
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that,  after  cooking,  is  objectionable  upon 
chewing  and  tends  to  separate  from  the 
rest  of  the  bean  material. 

(j)  Mechanical  damage  means  a  imit, 
in  all  styles  except  French,  that  is 
broken  or  spUt  into  two  parts  (equals  1 
defect),  is  crushed,  or  is  damaged  by 
mechanical  means  to  such  an  extent  that 
the  appearance  is  seriously  affected;  and 
for  whole  and  cut  styles  has  very  ragged 
edges  that  are  greater  than  8  mm  (Vie 
in). 

(k)  Short  piece  means  a  imit  in  cut 
style,  that  is  less  than  13  mm  (0.50  in) 
in  length,  and  a  imit  in  whole  style  that 
is  less  than  44  mm  (1.75  in)  in  length, 
measiued  along  the  longest  dimension 
parallel  to  the  bean  suture  line. 

(l)  Single  sample  unit  means  the 
amount  of  product  specified  (500  grams 
for  French  style  and  400  units  for  all 
other  styles)  to  be  used  for  unofficial 
inspection.  It  may  be: 

(1)  The  entire  contents  of  a  container; 

(2)  A  portion  of  the  contents  of  a 
container;  or 

(3)  A  combination  of  the  contents  of 
two  or  more  containers. 

(m)  Sloughing  means  the  separation  of 
the  outer  surface  layer  of  tissue  from  the 
pod. 

(n)  Small  pieces  and  odd  cuts,  in 
French  style  only,  mean  pieces  of  pod 
less  than  19  mm  (0.75  in)  in  length  or 
pieces  of  pod  not  conforming  to  the 
normal  appearance  of  a  sliced 
lengthwise  bean  imit. 

(o)  Stem  means  any  part  or  portion 
(loose  or  attached)  of  the  hard  or  tough 
fibrous  material  that  attaches  the  bean 
pod  to  the  vine. 


(p)  Tolerance  means  the  percentage  of 
defective  units  allowed  for  each  quality 
factor  for  a  specified  sample  size. 

(q)  Unit  means  a  bean  pod  or  any 
in^vidual  portion  thereof. 

§52.2326  Grades. 

(a)  U.S.  Grade  A  is  the  quality  of 
frozen  beans  that: 

(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(1)  Have  similar  varietal 
characteristics  (except  special  packs); 

(ii)  Have  a  good  flavor  and  odor; 

(iii)  Have  a  good  overall  brightness 
that  is  not  affected  by  dullness  (regular 
process  only); 

(iv)  Are  not  materially  affected  by 
sloughing; 

(v)  Are  practically  ftoe  from  small 
pieces. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  §  52.2328,  as  appficable  for 
the  style. 

(b)  U.S.  Grade  B  is  the  quality  of 
frozen  beans  that: 

(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(1)  Have  similar  varietal 
characteristics  (except  special  packs); 

(ii)  Have  a  good  flavor  and  odor; 

(iii)  Have  a  reasonably  good  overall 
brightness  (reguleir  process  only); 

(iv)  Are  not  materially  affected  by 
sloughing; 

(v)  Are  reasonably  free  from  small 
pieces. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  §  52.2328,  as  applicable  for 
the  style. 

(c)  U.S.  Grade  C  is  the  quality  of 
frozen  beans  that: 


(1)  Meets  the  following  prerequisites 
in  which  the  beans: 

(1)  Have  similar  varietal 
characteristics  (except  special  packs); 

(ii)  Have  a  fairly  good  flavor  and  odor; 

(iii)  Have  a  fairly  good  overall 
brightness  (regular  process  only); 

(iv)  Are  not  seriously  affect  by 
sloughing; 

(v)  Are  fairly  firee  from  small  pieces. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  §  52.2328,  as  applicable  for 
the  style. 

(d)  Substandard  is  the  quality  of 
frozen  beans  that  fail  the  requirements 
of  U.S.  Grade  C. 

§  52.2327  Factors  of  quality. 

The  grade  of  frozen  beans  is  based  on 
requirements  for  the  following  quality 
factors: 

(a)  Prerequisite  quality  factors. 

(1)  Varietal  characteristics  (except 
special  packs); 

(2)  Flavor  and  odor; 

(3)  Brightness  (regular  process  only); 

(4)  Sloughing;  and 

(5)  Small  pieces. 

(b)  Classified  quality  factors. 

(1)  Extraneous  vegetable  material 
(EVM); 

(2)  Stems; 

(3)  Major  blemishes; 

(4)  Total  blemished; 

(5)  Mechanical  damage; 

(6)  Short  pieces; 

(7)  Color  defectives; 

(8)  Character; 

(9)  Inedible  fiber;  and 

(10)  Edible  fiber. 

§  52.2328  Allowances  for  defects. 


Table  I.— Prerequisite  Factors  for  Frozen  Green  Beans  and  Wax  Beans’ 


Factors 

Grade  A 

Grade  B 

Grade  C 

Varietal  Characteristics . 

Flavor  and  Odor . 

Similar . 

Good  . 

Similar . 

Gnnd  . 

Similar. 

Fairly  Good. 

Fairly  Good. 

Not  Seriously  Affected. 

Fairly  Free. 

RrightnA<»  . . 

Good  . 

RAa<inrvihly  Gnnd  . 

Sloughing  . 

Not  Materially  Affected  . 

Not  Materially  Affected  . 

Small  Pieces . 

Practically  Free . 

Reasonably  Free  . 

’  Determined  container-by-container. 


Table  II.— Acceptance  Numbers  for  Whole,  and  Cut  Style  Frozen  Green  Beans  and  Wax  Beans  Grade  A 


Sample  Units  x 
Sample  Unit  Size. 
Units  of  Product . 

1x400 

MOO 

1.5x400 

2600 

3x400 

1200 

6x400 

2400 

13x400 

5200 

21x400 

8400 

29x400 

11600 

TOL 

AQL3  . 

Quality  Factors 

Acceptance  Numbers 

0.25 . 

0.162  . 

Extraneous  Vegeta- 

2 

2 

4 

7 

13 

19 

26 

ble  Material. 

0  78 . 

0.58  . . . 

Stems . 

5 

6 

11 

20 

39 

60 

81 

1.25 . 

1.02  . 

Major  Blemishes  . 

7 

10 

18 

33 

65 

101 

136 

3.75 . 

3.30  . 

Total  Blemishes 

19 

27 

50 

94 

193 

304 

415 

(Major-t-Minor). 

3.00 . 

2.60  . 

Mechanical  Damage 

16 

22 

40 

75 

154 

242 

330 
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Table  II.— Acceptance  Numbers  for  Whole,  and  Cut  Style  Frozen  Green  Beans  and  Wax  Beans  Grade  A— 

Continued 


20.00 . 

19.10  . 

Short  Pieces,  Whole 

89 

130 

251 

490 

1040 

1664 

2285 

Style. 

8.50 . 

7.90  . 

Short  Pieces,  Cut 

41 

59 

111 

212 

444 

706 

966 

Style. 

1.75 . 

1.48  . 

Edible  Fiber . 

10 

14 

25 

45 

91 

142 

193 

0.10 . 

0.05  . 

Inedible  Fiber . 

1 

1 

2 

3 

5 

7 

10 

5.50 . 

5nn 

Color  Defectives . 

27 

39 

73 

138 

286 

454 

620 

10.75 . 

10.10  . 

Character— “B”  . 

50 

72 

138 

266 

561 

894 

1225 

1.25 . 

1.02  . 

Character— “C” . 

7 

10 

18 

33 

65 

101 

136 

0.10 . 

0.05  . . . 

Character— “SStd”  .. 

1 

1 

2 

3 

5 

7 

10 

^  For  unofficial  samples. 

2  For  use  with  small  container  sizes  only. 

3  AQL  calculated  from  tolerance  (TOL)  at  5200. 


Table  I  la.— Acceptance  Numbers  for  Whole,  and  Cut  Style  Frozen  Green  Beans  and  Wax  Beans— Grade  B 


Sample  Units  x 
Sample  Unit  Size. 
IJr^its  of  Product . 

1x400 

MOO 

1.5x400 

2600 

3x400 

1200 

6x400 

2400 

13x400 

5200 

21x400 

8400 

1 - 

29x400 

11600 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

.50 . 

0.366  . 

Extraneous  Vegeta- 

3 

4 

8 

13 

26 

40 

53 

_ 

ble  Material. 

1.50 . 

1.25  . 

Stems . 

8 

12 

21 

39 

78 

122 

165 

2.50 . 

9  17 

13 

19 

34 

64 

130 

204 

6.75 . 

6.20  . 

Total  Blemishes 

33 

47 

88 

169 

352 

559 

763 

(Major  +  Minor). 

6.00 . 

5.50  . 

Mechanical  Damage 

30 

42 

79 

151 

314 

498 

680 

N/A . 

N/A  . 

Short  Pieces,  Whole 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

Style. 

12.50 . 

11.80  . . . 

Short  Pieces,  Cut 

58 

84 

160 

309 

652 

1040 

1426 

Style. 

4.50 . 

4.00  . 

Edible  Fiber . 

22 

32 

59 

112 

232 

366 

500 

1.50 . 

1.25  . 

Inedible  Fiber . 

8 

12 

21 

39 

78 

122 

165 

10.75 . 

10.10  . 

Color  Defectives . 

50 

72 

138 

266 

561 

894 

1225 

N/A . 

N/A  . 

Character— “B”  . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

10.75 . 

10.10  . . . 

Character— “C" . 

50 

72 

138 

266 

561 

894 

1225 

1.25 . 

1.02  . 

Character— “SStd”  .. 

7 

10 

18 

33 

65 

101 

136 

^  For  unofficial  samples. 

^  For  use  with  small  container  sizes  only. 

^AQL  calculated  from  tolerance  (TOL)  at  5200. 


Table  lib.— Acceptance  Numbers  for  Whole,  and  Cut  Style  Frozen  Green  Beans  and  Wax  Beans— Grade  C 


Sample  Units  x 

1x400 

1.5x400 

3x400 

6x400 

13x400 

I 

21x400 

29x400 

Sample  Unit  Size. 

Units  of  Product . 

MOO 

2600 

1200 

2400 

5200 

8400 

11600 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

1.00 . 

0.80  . 

Extraneous  Vegeta- 

6 

8 

15 

26 

52 

80 

00 

o 

ble  Material. 

3.00 . 

2.60  . 

Stems . 

16 

22 

40 

75 

154 

242 

330 

3.75  . . 

3.30  . 

Major  Blemishes  . 

19 

27 

50 

94 

193 

304 

415 

12.75 . 

12.00  . 

Total  Blemishes 

58 

85 

162 

314 

663 

1057 

1449 

(Major  +  Minor). 

10.75 . 

10.10  . 

Mechanical  Damage 

50 

72 

138 

266 

561 

894 

1225 

N/A . 

N/A  . 

Short  Pieces,  Whole 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

Style. 

18.25 . 

17.40  . 

Short  Pieces,  Cut 

82 

119 

230 

448 

950 

1519 

2085 

Style. 

8.50 . 

7.90  . 

Edible  Fiber . 

41 

69 

111 

212 

444 

706 

966 

3.75 . 

3  .“in 

19 

27 

50 

94 

193 

304 

415 

17.75 . 

16  9(1  . 

80 

116 

224 

435 

923 

1476 

2027 

N/A . 

N/A  . 

Character — “R” 

N/A 

N/A 

N/A 

N/A 

N/A 

hUA 

N/A 

N/A . 

N/A  . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

10.75 . 

10.10  . . 

Character— “SStd”  .. 

50 

72 

138 

2% 

^1 

894 

1^5 

'  For  unofficial  samples. 

2  For  use  with  small  container  sizes  only. 
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3  AQL  calculated  from  tolerance  (TOL)  at  5200. 


Table  III.— Acceptance  Numbers  for  Short  Cut,  and  Mixed  Cut  Style  Frozen  Green  Beans  and  Wax  Beans— 

Grade  A 


Sample  Units  x 
Sample  Unit  Size. 
Units  of  Product . 

1x400 

MOO 

1.5x400 

2  600 

3x400 

1200 

6x400 

2400 

13x400 

5200 

21x400 

8400 

29x400 

1  11600 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

0.25 . 

0.162  . 

Extraneous  Vegeta- 

2 

2 

4 

7 

13 

19 

26 

ble  Material. 

0.75 . 

0.58  . 

Stems . 

5 

6 

11 

20 

39 

60 

81 

1.25 . 

1.02  . 

Major  Blemishes  . 

7 

10 

18 

33 

65 

101 

136 

3.75 . 

3.30  . 

Total  Blemishes 

19 

27 

50 

94 

193 

304 

415 

• 

(Major  +  Minor). 

3.00 . 

2.60  . 

Mechanical  Damage 

16 

22 

40 

75 

154 

242 

330 

1.75 . 

1.48  . 

Edible  Fiber . 

10 

14 

25 

45 

91 

142 

193 

0.10 . 

0.05  . 

Inedible  Fiber  . 

1 

1 

2 

3 

5 

7 

10 

5.50 . 

5.00  . 

Color  Defectives . 

27 

39 

73 

138 

286 

454 

620 

10.75 . 

10.10  . 

Character — “B”  . 

50 

72 

138 

266 

561 

894 

1225 

1.25 . 

1.02  . 

Character — “C” . 

7 

10 

18 

33 

65 

101 

136 

0.10 . 

0.05  . 

Character— “SStd”  .. 

1 

1 

2 

3 

5 

7 

10 

'  For  unofficial  samples.  ^  por  use  with  small  container  sizes  only. 
3  AQL  calculated  from  tolerance  (TOL)  at  5200. 


Table  Ilia.— Acceptance  Numbers  for  Short  Cut,  and  Mixed  Cut  Style  Frozen  Green  Beans  and  Wax 

Beans— Grade  B 


Sample  Units  x 
Sample  Unit  Size. 
Units  of  Product . 

1x400 

MOO 

1.5x400 

2600 

3x400 

1200 

6x400 

2400 

13x400 

5200 

21x400 

8400 

29x400 

11600 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

0.50 . 

0.366  . 

Extraneous  Vegeta- 

3 

4 

8 

13 

26 

40 

53 

ble  Material. 

1.50 . 

1.25  . 

Stems . 

8 

12 

21 

39 

78 

122 

165 

2.50 . 

2.17  . 

Major  Blemishes  . 

13 

19 

34 

64 

130 

204 

278 

6.75 . 

6.20  . 

Total  Blemishes 

33 

47 

88 

169 

352 

559 

763 

(Major  +  Minor). 

6.00 . 

5.50  . 

Mechanical  Damage 

30 

42 

79 

151 

314 

498 

680 

4.50 . 

4.00  . 

Edible  Fiber . 

22 

32 

59 

112 

232 

366 

500 

1.50 . 

1.25  . 

Inedible  Fiber  . 

8 

12 

21 

39 

78 

122 

165 

10.75 . 

10.10  . 

Color  Defectives . 

50 

72 

138 

266 

561 

894 

1225 

N/A . . 

N/A  . 

Character — “B”  . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

10.75 . 

10.10  . 

Character — “C” . 

50 

72 

138 

266 

561 

894 

1225 

1.25 . 

1.02  . 

Character — “SStd”  .. 

7 

10 

18 

33 

65 

101 

136 

'  For  unofficial  samples. 

3  For  use  with  small  container  sizes  only.  > 
3AQL  calculated  from  tolerance  (TOL)  at  5200. 


Table  lllb.— Acceptance  Numbers  for  Short  Cut,  and  Mixed  Cut  Style  Frozen  Green  Beans  and  Wax 

Beans— Grade  C 


Sample  Units  x 
Sample  Unit  Size. 
Units  of  Product . 

1x400 

1 .5x400 

3x400 

6x400 

13x400 

21x400 

29x400 

400’ 

6002 

1200 

2400 

5200 

8400 

11600 

TOL 

AQL3  . 

Quality  Factors 

Acceptance  Numbers 

1.00 . 

0.80  . 

Extraneous  Vegeta¬ 
ble  Material. 

6 

8 

15 

26 

52 

80 

108 

3.00 . 

2.60  . 

Stems . 

16 

22 

40 

75 

154 

242 

330 

3.75 . 

3.30  . 

Major  Blemishes  . 

19 

27 

50 

94 

193 

304 

415 

8.50 . 

7.90  . 

Total  Blemishes 
(Major  +  Minor). 

41 

59 

111 

212 

444 

706 

966 

10.75 . 

10.10  . 

Mechanical  Damage 

50 

72 

138 

266 

561 

894 

1225 

8.50 . 

7.90  . 

Edible  Fiber . 

41 

59 

111 

212 

444 

706 

966 

3.75 . 

3.30  . 

Inedible  Fiber . 

19 

27 

50 

94 

193 

304 

415 

17.75 . 

16.90  . 

Color  Defectives . 

80 

116 

224 

435 

923 

1476 

2027 

N/A . 

N/A  . 

Character— “B”  . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
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Table  lllb.— Acceptance  Numbers  for  Short  Cut,  and  Mixed  Cut  Style  Frozen  Green  Beans  and  Wax 

Beans— Grade  C— Continued 


N/A . 

N/A  . 

Character— “C” . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

10.75 . 

10.10  . 

Character— “SStd”  .. 

50 

72 

138 

266 

561 

894 

1225 

'  For  unofficial  samples. 

2  For  use  with  small  container  sizes  only. 

3  AQL  calculated  from  tolerance  (TOL)  at  5200. 


Table  IV.— Acceptance  Numbers  for  French  Style  Frozen  Green  Beans  and  Wax  Beans— Grade  A 


Sample  Units  x 
Sample  unit  Size. 
Grams  of  Product  .... 

1x200 

1.5x200 

3x200 

6x200 

13x200 

21x200 

x2.5 

1500 

x2.5 

2  750 

x2.5 

1500 

x2.5 

3000 

x2.5 

6500 

x2.5 

10500 

x2.5 

14500 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

0.25 . 

0.153  . 

Extraneous  Vegeta¬ 
ble  Material  (No. 
of  Pieces). 

1 

1 

2 

4 

7 

10 

14 

0.75 . 

0.541  . 

Stems  (No.  of 
stems). 

3 

4 

6 

11 

20 

30 

41 

1.25 . 

0.961  . 

Major  Blemishes 
(Grams). 

10 

15 

25 

43 

83 

128 

170 

2.50 . 

2.05  . 

Total  Blemishes 
[(Grams)  Major 
+Minor]. 

18 

25 

45 

83 

163 

253 

343 

5.50 . 

4.80  . 

Color  Defectives 
(Grams). 

38 

50 

95 

175 

358 

563 

765 

N/A . 

N/A  . 

Character— “B” 
(Grams). 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

6.75 . 

6.00  . 

Character— “C” 
(Grams). 

45 

63 

115 

215 

440 

695 

945 

1.75 . 

1.40  . 

Character— “SStd” 
(Grams). 

13 

18 

33 

58 

115 

178 

240 

’  For  unofficial  samples. 

^  For  use  with  small  container  sizes  only. 

3  AQL  calculated  from  tolerance  (TOL)  at  2600. 


Table  IVa.— Acceptance  Numbers  for  French  Style  Frozen  Green  Beans  and  Wax  Beans— Grade  B 


Sample  Units  x 
Sample  Unit  Size. 
Grams  of  Product  .... 

1x200 

1.5x200 

3x200  ! 

6x200 

13x200 

21x200 

29x200 

x2.5 

500’ 

x2.5 

7502 

x2.5  j 
1500 

x2.5 

3000 

x2.5 

6500 

x2.5 

105(W 

x2.5 

14500 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

0.50 . 

0.325  . 

Extraneous  Vegeta¬ 
ble  Material  (No. 
of  Pieces). 

2 

2 

4 

7 

13 

20 

26 

1 

1.50 . 

1.16  . 

Stems  (No.  of 
stems). 

5 

6 

11 

20 

39 

60 

81 

2.50 . 

2.05  . 

Major  Blemishes 
(Grams). 

18 

25 

45 

83 

163 

253 

343 

3.75 . 

3.20  . 

Total  Blemishes 
[(Grams)  Major  + 
Minor]. 

25 

38 

65 

120 

245 

383 

520 

10.75 . 

9.80  . 

Color  Defectives 
(Grams). 

68 

95 

178 

338 

703 

1113 

1520 

N/A . 

N/A  . 

Character — “B”  . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

2078 

N/A 

2848 

20.00 . 

18.80  . 

Character— “C” 
(Grams). 

118 

168 

320 

620 

1305 

5.50 . 

4.80  . 

Character— "SStd” 
(Grams). 

38 

50 

95 

175 

358 

563 

765 

'  For  unofficial  samples. 

^  For  use  with  small  container  sizes  only. 

3AQL  calculated  from  tolerance  (TOL)  at  2600. 
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Table  IVb.— Acceptance  Numbers  for  French  Style  Frozen  Green  Beans  and  Wax  Beans— Grade  C 


Sample  Units  x 
Sample  unit  Size. 
Grams  of  Product  .... 

1x200 

1.5x200 

3x200 

x2.5 

1500 

6x200 

x2.5 

3000 

13x200 

x2.5 

6500 

21x200 

x2.5 

10500 

29x200 

x2.5 

14500 

x2.5 

’500 

x2.5 

2750 

TOL 

AQL3 

Quality  Factors 

Acceptance  Numbers 

1.00 . 

0.733  . 

Extraneous  Vegeta¬ 
ble  Material  (No. 
of  Pieces). 

3 

4 

8 

13 

26 

40 

53 

3.00 . 

2.50  . 

Stems  (No.  of 
stems). 

8 

12 

21 

39 

78 

122 

165 

3.75 . 

3.20  . 

Major  Blemishes 
(Grams). 

25 

38 

65 

120 

245 

383 

520 

10.75 . 

9.80  . 

Total  Blemishes 
[(Grams)Major  + 
Minor). 

68 

95 

178 

338 

703 

1113 

1520 

17.75 . 

16.60  . 

Color  Defectives 
(Grams). 

105 

150 

285 

550 

1158 

1843 

2523 

N/A . 

N/A  . 

Character— “B” 
(Grams). 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A . 

N/A  . 

Character— “C” 
(Grams). 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

12.50 . 

11.50  . 

Character— "SStd” 
(Grams). 

75 

108 

205 

390 

813 

1293 

1768 

^  For  unofficial  samples. 

2  For  use  with  small  container  sizes  only. 

3AQL  calculated  from  tolerance  (TOL)  at  2600. 


§  52.2329  Sample  size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedures  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products”  (7  CFR  52.1  through 
52.83). 

§  52.2330  Quality  requirement  criteria. 

;  (a)  Lot  inspection.  A  lot  of  fi'ozen 

beans  is  considered  as  meeting  the 
;  requirements  for  quality  if: 

(1)  The  prerequisite  requirements 
specified  in  §  52.2326  and  §  52.2328, 
Table  I,  are  met;  and 
i  (2)  None  of  the  allowances  for  the 
individual  quality  factors  specified  in 
^  Tables  fi,  Ila,  Ub.  Ill,  ffla,  Illb,  IV,  IVa, 

I  and  IVb  of  §  52.2328,  as  applicable  for 
9  the  style,  are  exceeded. 

I  (b)  Single  sample  unit.  Each  unofficial 
^  sample  luiit  submitted  for  quality 
I  evaluation  will  be  treated  individually 
;  and  is  considered  as  meeting  the 
^  requirements  for  quality  if: 

(1)  The  prerequisites  requirements 
I  specified  in  §  52.2326  and  §  52.2328, 

Table  I,  are  met;  and 

(2)  The  Acceptable  Quality  Levels  in 
Tables  fi,  Ua,  Ilb,  III,  Ifia.  Illb,  IV,  IVa, 
and  IVb  of  §  52.2328,  as  applicable  for 
the  style,  are  not  exceeded. 


Dated:  February  8, 1995. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  95-3784  Filed  2-14-95;  8:45  am] 
BILUNQ  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1230 
RIN  0581-AB36 
[No.  LS-94-010] 

Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985— 
Increase  in  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985  (Act)  and  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
thereunder,  this  proposed  rule  would 
increase  the  rate  of  assessment  of  0.35 
percent  of  market  value  of  porcine 
animals  to  0.45  percent;  and  adjust  the 
amount  of  assessment  per  poimd  due  on 
imported  pork  and  pork  products  to 
reflect  the  proposed  0.10  percent 
increase  in  the  assessment  rate  and  the 
decrease  in  the  1994  average  price  for 
domestic  barrows  and  gilts.  The 
proposed  assessment  increase  and  the 


proposed  adjustment  in  assessments  on 
imported  pork  and  pork  products  would 
increase  annual  funding  of  the 
promotion,  research,  and  consumer 
information  program  by  an  estimated 
$10  million  to  $12  milUon  over  a  12- 
month  period. 

DATES:  Written  comments  must  be 
received  by  March  17, 1995. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA;  P.O. 
Box  96456,  Room  2624-S;  Washington, 
DC  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Room  2624  South  Agricultural 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatoiy 
Flexibility  Act 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  a  retroactive  efiect. 
The  Act  states  that  the  statute  is 
intended  to  occupy  the  field  of 
promotion  and  consumer  education 
involving  pork  and  pork  products  and  of 
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obtaining  funds  thereof  from  pork 
producers  and  that  the  regulation  of 
such  activity  (other  than  a  regulation  or 
requirement  relating  to  a  matter  of 
public  health  or  the  provision  of  State 
or  local  funds  for  such  activity)  that  is 
in  addition  to  or  different  from  the  Act 
m^  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1625  of  the  Act,  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  fiY)m  the  order.  Such 
person  is  afforded  the  opportimity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  the  person  resides  or 
does  business  htts  jurisdiction  to  review 
the  Secretary’s  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

Information  available  to  the 
Department  indicates  that  nearly  all  of 
the  estimated  278,000  pork  producers 
and  many  of  the  estimated  200 
importers  can  be  classified  as  small 
entities.  This  proposed  rule  would 
increase  the  rate  of  the  assessment  from 
0.35  percent  of  the  market  value  of 
porcine  animals  to  0.45  percent,  and 
would  increase  the  cents  per  poimd  and 
per  kilogram  of  assessments  on 
imported  pork  and  pork  products 
subject  to  assessment.  Adjusting  the  rate 
of  assessment  from  0.35  to  0.45  percent 
and  increasing  the  assessment  on 
imported  pork  and  pork  products  would 
result  in  an  estimated  increase  in 
assessments  of  $10  million  to  $12 
million  over  a  12-month  period. 
However,  the  gross  market  value  of  all 
swine  marketed  in  the  United  States 
during  1993  exceeded  $10.6  billion.  The 
economic  impact  of  the  proposed 
assessments  will  not  be  a  significant 
part  of  the  total  market  value  of  swine. 

This  proposed  rule  also  would  adjust 
importer  assessments  to  reflect  the 
increase  in  the  assessment  rate  from 
0.35  to  0.45  percent  and  to  reflect  a 
decrease  in  the  1994  average  market 
price  for  domestic  barrows  and  gilts. 

The  combined  effect  of  the  assessment 
rate  increase  and  the  decrease  in  the 
average  market  price  would  increase  the 
assessments  on  imported  pork  and  pork 
products  subject  to  assessments  by  two- 
to  four-hundredths  of  a  cent  per  poimd, 
or  as  expressed  in  cents  per  kilogram, 
four-  to  nine-hundredths  of  a  cent  per 


kilogram.  Adjusting  the  assessments  on 
imported  pork  and  pork  products  would 
result  in  an  estimated  increase  in 
assessments  of  $175,000  over  a  12- 
month  period. 

Accordingly,  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  information  collection 
requirements  contained  in  part  1230, 
subparts  A  and  B,  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  have  been 
assigned  OMB  Control  Number  0851- 
0151. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23, 1985, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  is  funded  by  an  assessment  rate 
of  0.35  percent  of  the  market  value  of  all 
porcine  animals  marketed  in  the  United 
States  and  an  equivalent  amount  of 
assessment  on  imported  porcine 
animals,  pork,  and  pork  products.  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31896;  as 
corrected,  at  51  FR  26283,  and  amended 
at  53  FR  1909,  and  53  FR  30243). 
Assessments  began  on  December  1, 

1986. 

The  Order  requires  that  producers  pay 
to  the  Board  an  assessment  of  0.35 
percent  of  the  market  value  of  each 
porcine  animal  upon  sale.  However,  for 
purposes  of  collecting  and  remitting 
assessments,  porcine  animals  are 
divided  into  three  separate  categories  (1) 
feeder  pigs,  (2)  slaughter  hogs,  and  (3) 
breeding  stock.  The  Order  specifies  that 
purchasers  of  feeder  pigs,  slaughter 
hogs,  and  breeding  stock  shall  collect  an 
assessment  on  these  animals  if 
assessments  are  due.  The  Order  further 
provides  that  for  the  purpose  of 
collecting  and  remitting  assessments 
persons  engaged  as  a  commission 
merchant,  auction  market  or  livestock 
market  in  the  business  of  receiving  such 
porcine  animals  for  sale  on  commission 
for  or  on  behalf  of  a  producer  shall  be 
deemed  to  be  a  purchaser. 

The  Order  requires  importers  of 
porcine  animals  to  pay  the  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.35  percent  of  the 
porcine  animal’s  declared  value  emd 
importers  of  pork  emd  pork  products  to 
pay  USCS,  upon  importation,  the 
assessment  of  0.35  percent  of  the  market 
value  of  the  live  porcine  animals  from 
which  such  pork  and  pork  products 
were  produced. 


The  procedures  for  collection  and  I 

remittance  of  assessments  are  specified  I 

in  §  1230.71  of  the  Order.  I 

Pursuant  to  section  1620  of  the  Act, 
the  assessment  rate  of  0.25  percent  of 
the  market  value  of  porcine  animals, 
pork,  or  pork  products  sold  or  imported  j 
was  established  in  the  initial  Order  and 
was  changed  to  0.35  percent  on  ! 

December  1, 1991.  Based  on  the 
assessment  rate  of  0.35  percent,  the  total 
annual  assessments  collected  during  | 

1994  were  approximately  $42  million.  | 

Assessments  on  imported  pork  and  pork  | 
products  accounted  for  about  $1.5 
million  of  the  total. 

'The  Act  emd  §  1230.71  of  the  Order 
contain  provisions  for  increasing  the 
initial  rate  of  assessment.  Section 
1620(b)(2)  of  the  Act  provides  that  the 
rate  of  the  assessment  in  the  initial 
Order  may  be  increased  by  not  more 
than  0.1  percent  per  year  upon 
recommendation  of  the  National  Pork 
Producers  Delegate  Body  whose 
producer  and  importer  members  are 
appointed  £mnually  by  the  Secretary. 

'Hie  Act  further  provides  that  the  rate  of 
assessment  may  be  increased  by  no 
more  than  0.1  percent  annually  not  to 
exceed  0.5  percent  of  the  market  value 
imless  the  Delegate  Body  recommends  a 
greater  increase  and  the  increase  is 
approved  in  a  referendum. 

The  1994  Delegate  Body,  at  its  annual 
meeting  on  March  3-5, 1994,  in  Denver, 
Colorado,  voted  overwhelmingly  to 
recommend  to  the  Secretary  that  the  rate 
of  assessment  of  0.35  percent  be 
increased  to  0.45  percent.  There  were 
170  Delegate  Body  members  appointed 
by  the  Secretary  in  1994.  At  the  Delegate 
Body  meeting  154  delegates  were 
present  during  voting  emd  voted  37,226 
valid  share  votes.  States  and  importers 
are  allotted  one  share  per  $1,000  of  the 
aggregated  amount  of  assessment 
collected.  There  were  31,089  share  votes 
cast  in  favor  of  the  0.1  percent  increase. 

The  following  example  will  illustrate 
the  effect  of  the  0.1  percent  increase  on 
a  per  head  basis.  Based  on  the  1994 
annual  average  five  market  price  of 
$39.57  per  hundredweight  for  barrows 
and  gilts  with  an  average  weight  of  248 
pounds  as  reported  in  theUSDA’s 
publication  “Livestock,  Meat,  and  Wool 
Weekly  Summary  and  Statistics” 
published  in  January  1995,  the  total 
assessment  per  head  at  the  assessment 
rate  of  0.45  percent  would  be  44  cents. 

At  the  assessment  rate  of  0.35  percent, 
the  total  per-head  assessment  would  be 
34  cents.  Based  on  the  Delegate  Body’s 
recommendation  in  accordance  with 
§  1230.71(d)  of  the  Order,  it  is  proposed 
that  regulations  be  issued  increasing  the 
rate  of  assessments  from  0.35  to  0.45 
percent. 
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This  proposed  rule  also  would 
increase  the  amount  of  assessment  on 
all  of  the  imported  pork  and  pork 
products  subject  to  assessment  as 
published  in  the  Federal  Register  as  a 
final  rule  September  8, 1994,  and 
effective  on  October  11, 1994  (59  FR 
46323).  This  adjustment  would  reflect 
the  increase  in  the  assessment  rate  to 
0.45  percent  and  would  be  consistent 
with  the  decrease  in  the  annual  average 
price  of  domestic  barrows  and  gilts  for 
calendar  year  1994  as  reported  by 
USDA,  AMS,  Livestock  and  Grain 
Market  News  (LGMN)  Branch.  This 
adjustment  in  assessments  would  make 
the  equivalent  market  value  of  the  live 
porcine  animal  from  which  the 
imported  pork  and  pork  products  were 
derived  reflect  the  recent  decrease  in  the 
market  value  of  domestic  porcine 
animals,  thereby  promoting 
comparability  between  the  importer  and 
domestic  assessments. 

The  methodology  for  determining  the 
per-pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5, 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
cire  published  in  the  USDA  Statistical 
Bulletin  No.  616  “Conversion  Factors 
and  Weights  and  Measures.”  These 
conversion  factors  take  into  account  the 
removal  of  bone,  weight  lost  in  cooking 
or  other  processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  the  USDA, 

AMS,  LGMN  Branch.  The  annual 
average  price,  which  was  based  on  price 
data  fiom  six  major  markets,  is  now 
based  on  only  five  markets  as  one  of  the 
six  markets — St.  Louis— closed  in  1994. 
This  average  price  is  published  on  a 
yearly  basis  during  the  month  of  January 
in  the  LGMN  Branch’s  publication 
“Livestock,  Meat,  and  Wool  Weekly 
Summary  and  Statistics.”  Finally,  the 
equivalent  value  is  multiplied  by  the 
applicable  assessment  rate  of  0.45 
percent  due  on  imported  pork  and  pork 
products.  The  end  result  is  expressed  in 
an  amount  per  poimd  for  each  type  of 
pork  or  pork  product.  To  determine  the 


amount  per  kilogram  for  pork  and  pork 
products  subject  to  assessment  under 
the  Act  and  Order,  the  cent-per-poimd 
assessments  are  multiplied  by  a  metric  • 
conversion  factor  2.2046  and  carried  to 
the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  increases  in  the  rate  of 
assessments  or  changes  in  the  annual 
average  price  of  domestic  barrows  and 
gilts  to  maintain  equity  of  assessments 
between  domestic  and  porcine  animals 
and  imported  pork  and  pork  products. 

Substituting  the  proposed  assessment 
rate  of  0.45  in  the  formula  and  using  the 
1994  average  annual  five  market  price 
for  domestic  barrows  and  gilts  of  $39.57 
per  hundredweight  would  result  in  an 
increase  in  assessments  for  all  the 
Harmonized  Tariff  Systems  (HTS) 
numbers  in  the  table  in  §  1230.110,  59 
FR  46323;  September  8, 1994,  of  an 
amovmt  equal  to  two-  to  four- 
hundredths  of  a  cent  per  pound,  or  as 
expressed  in  cents  per  kilogram,  four-  to 
nine-hvmdredths  of  a  cent  per  kilogram. 
Based  on  Department  of  Commerce, 
Bureau  of  Census,  data  on  the  volume 
of  imported  pork  and  pork  products 
available  for  the  period  January  1, 1994, 
through  September  30, 1994,  the 
proposed  increases  in  the  assessment 
amoimts  would  result  in  an  estimated 
$175,000  increase  in  importer 
assessments  over  a  12-month  period. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agriculture 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1230  be  amended  as  set  forth  below: 

PART  123&-PORK  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart — [Amended] 

2.  Subpart  B — Rules  and  Regulations 
is  amended  by  revising  §  1220.110  to 
read  as  follows: 

§  1230.1 10  Assessments  on  Imported  Pork 
and  Pork  Products. 

(a)  The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine 
animals 

Assessment 

0103.10.0000 

0.45  percent  Customs  Erv 
tered  Value. 

0103.91.0000 

0.45  percent  Customs  En¬ 
tered  Value. 

0103.92.0000 

0.45  percent  Customs  En¬ 
tered  Value. 

(b)  The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  ^e  rates 
specified.  Assessment 


Pork  and  pork 

Assessment 

products 

Cents/lb 

Cents/kg 

0203.1 1.00(K)  .... 

.25 

.551150 

0203.12.1010  .... 

.25 

.551150 

0203.12.1020  .... 

.25 

.551150 

0203.12.9010  .... 

.25 

.551150 

0203.12.9020  .... 

.25 

.551150 

0203.19.2010  .... 

.30 

.661380 

0203.19.2090  .... 

'.30 

.661380 

0203.19.4010  .... 

.25 

.551150 

0203.19.4090  .... 

.25 

.551150 

0203.21.0000  .... 

.25 

.551150 

0203.22.1000  .... 

.25 

.551150 

0203.22.9000  .... 

.25 

.551150 

0203.29.2000  .... 

.30 

.661380 

0203.29.4000  .... 

.25 

.551150 

0206.30.0000  .... 

.25 

.551150 

0206.41.0000  .... 

.25 

.551150 

0206.49.0000  .... 

.25 

.551150 

0210.11.0010  .... 

.25 

.551150 

0210.11.0020  .... 

.25 

.551150 

0210.12.0020  .... 

.25 

.551150 

0210.12.0040  .... 

.25 

.551150 

0210.19.0010  .... 

.30 

.661380 

0210.19.0090  .... 

.30 

.661380 

1601.00.2010  .... 

.35 

.771610 

1601.00.2090  .... 

.35 

.771610 

1602.41.2020  .... 

.38 

.837748 

1602.41.2040  .... 

.38 

.837748 

1602.41.9000  .... 

.25 

.551150 

1602.42.2020  .... 

.38 

.837748 

1602.42.2040  .... 

.38 

.837748 

1602.42.4000  .... 

.25 

.551150 

1602.49.2000  .... 

.35 

.771610 

1602.49.4000  .... 

.30 

.661380 

3.  Subpart  B — Rules  and  Regulations 
is  amended  by  revising  §  1230.1120  to 
read  as  follows: 


§  1230.1 12  Rate  of  assessment 

In  accordance  with  §  1230.71(d)  the 
rate  of  assessment  shall  be  0.45  percent 
of  market  value. 

Dated:  February  9, 1995. 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  95-3783  Filed  2-14-95;  8:45  am) 
BILLING  CODE  341&-02-P 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AB54 

Capital  Maintenance 

agency:  Federal  Deposit  Insiuance 
Corporation  (FDIC). 

ACTION:  Proposed  Rule. 

SUMMARY:  The  FDIC  is  proposing  to 
amend  its  risk-based  capital  guidelines 
to  modify  the  definition  of  the  OECD- 
based  group  of  coimtries.  Claims  on  the 
governments  and  banks  of  this  group 
generally  receive  lower  risk  weights 
than  corresponding  claims  on  the 
governments  and  banks  of  non-OECD- 
based  countries.  The  FDIC  is  proposing 
this  amendment  on  the  basis  of  an 
annoimcement,  made  on  July  15, 1994, 
by  the  Basle  Committee  on  Banking 
Supervision  (Basle  Conunittee)  that, 
subject  to  national  consultation,  the 
Basle  Committee  plans  to  introduce  a 
change  to  the  Basle  Accord  in  1995.  The 
effect  of  the  proposed  modification 
would  be  to  exclude  from  the  OECD- 
based  group  of  countries  which  are 
eligible  for  the  lower  risk  weights  any 
country  that  has  rescheduled  its 
external  sovereign  debt  within  the 
previous  five  years. 

DATES:  Comments  on  the  proposal  must 
be  received  by  March  17, 1995. 
ADDRESSES:  All  comments  should  be 
submitted  to  Robert  E.  Feldman,  Acting 
Executive  Secretary,  Attention:  Room  F- 
402,  Federal  Deposit  Insurance 
Corporation,  550  17  Street  NW., 
Washington,  D.C.  20429.  Conunents 
may  be  hand  delivered  to  Room  F-402, 
1776  F  Street  NW.,  Washington,  DC,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  [Fax  number:  (202)898-3838.] 
Conunents  will  be  available  for 
inspection  at  the  FDIC’s  Reading  Room, 
Room  7118,  550  17th  Street  NW., 
Washington,  D.C.  between  9:00  a.m.  and 
4:30  p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
supervisory  purposes,  Stephen  G. 
Pfeifer,  Examination  Specialist, 
Accormting  Section,  Division  of 
Supervision  (202/898-8904);  for  legal 
purposes,  Dirck  A.  Hargraves,  Attorney, 
Legal  Division  (202/898-7049). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1988  the  central  bank  governors  of 
the  G-10  countries  endorsed 
international  capital  standards  (the 
Basle  Accord)  ■  establishing  a  risk-based 


■  The  Basle  Accord  was  issued  in  1988  by  the 
Basle  Committee,  which  is  comprised  of 


framework  for  measiuing  the  capital 
adequacy  of  intemationally-active 
banlu.  Under  the  framework,  risk- 
weighted  assets  are  calculated  by 
assigning  assets  and  ofi-balance-sheet 
items  to  broad  categories  based 
primarily  on  their  credit  risk;  that  is,  the 
risk  that  a  banking  organization  will 
incur  a  loss  due  to  an  obligor  or 
coimterparty  default  on  a  transaction. 
Risk  weights  range  from  zero  percent, 
for  assets  with  minimal  credit  risk  (such 
as  U.S.  Treasury  securities),  to  100 
percent,  which  is  the  risk  weight  that 
applies  to  most  private  sector  claims, 
including  commercial  loans. 

While  the  Basle  Accord  primarily 
focuses  on  credit  risk,  it  also 
incorporates  country  transfer  risk 
considerations.^  in  addressing  transfer 
risk,  the  Basle  Committee  members 
examined  several  methods  for  assigning 
obligations  of  foreign  countries  to  the 
various  risk  categories.  Ultimately,  the 
Basle  Committee  decided  to  use  a 
defined  group  of  coimtries  considered  to 
be  of  hi^  credit  standing  as  the  basis 
for  differentiating  claims  on  foreign 
governments  and  banks.  For  this 
purpose,  the  Basle  Committee 
determined  this  group  as  the  full 
members  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  as  well  as 
countries  that  have  concluded  special 
lending  arrangements  with  the 
International  Monetary  Fund  (IMF) 
associated  with  the  IMF’s  General 
Arrangements  to  Borrow.^  These 
countries  are  referred  to  as  the  OECD- 
based  group  of  coimtries  and  encompass 


representatives  of  the  central  banks  and  supervisory 
authorities  from  the  G-10  countries  (Belgium, 
Canada.  France,  Germany,  Italy,  Japan,  the 
Netherlands,  Sweden,  Switzerland,  the  United 
Kingdom,  and  the  United  States)  and  Luxembourg. 
In  1989  the  FDIC  adopted  a  Statement  of  Policy  on 
Risk-Based  Capital  (Appendix  A  to  Part  325)  to 
implement  the  Basle  Accord.  This  risk-based  capital 
policy  statement  applies  to  the  state  nonmember 
banks  for  which  the  FDIC  is  the  appropriate  federal 
banking  agency. 

2  Transfer  risk  generally  refers  to  the  possibility 
that  an  asset  cannot  be  serviced  in  the  currency  of 
payment  because  of  a  lack  of,  or  restraints  on,  the 
availability  of  needed  foreign  exchange  in  the 
country  of  the  obligor. 

’The  OECD  is  an  international  organization  of 
countries  which  are  committed  to  market-oriented 
economic  policies,  including  the  promotion  of 
private  enterprise  and  hee  market  prices;  liberal 
trade  policies;  and  the  absence  of  exchange 
controls.  Full  members  of  the  OECD  at  the  time  the 
Basle  Accord  was  endorsed  included  Australia. 
Austria,  Belgium,  Canada,  Demnark,  Finland, 
France,  Germany,  Greece,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands,  New  Zealand, 
Norway,  Portugal,  Spain,  Sweden,  Switzerland, 
Turkey,  the  United  Kingdom,  and  the  United  States. 
In  May  1994,  Mexico  was  accepted  as  a  full  member 
of  the  OECD.  In  addition,  Saudi  Arabia  has 
concluded  special  lending  arrangements  associated 
with  the  International  Monetary  Fund’s  General 
Arrangements  to  Borrow. 


most  of  the  major  industrial  countries, 
including  all  members  of  the  G-10  and 
the  Emopean  Union. 

Under  both  the  Basle  Accord  and  the 
FDIC’s  risk-based  capital  guidelines, 
claims  on  the  governments  and  banhs  of 
the  OELD-based  group  of  countries 
generally  receive  lower  risk  weights 
them  corresponding  claims  on  the 
governments  and  banks  of  non-OECD 
countries.  Specifically,  the  FDIC’s  risk- 
based  capital  policy  statement  provides 
for  the  following  treatment: 

•  Direct  claims  on,  and  the  portions 
of  claims  that  are  directly  and 
unconditionally  guaranteed  by,  OECD- 
based  central  governments  (including 
central  banks)  are  assigned  to  the  zero 
percent  risk  weight  category.  Claims  on 
central  governments  outside  the  OECD- 
based  group  are  assigned  to  the  zero 
percent  risk  weight  category  only  if  such 
claims  are  denominated  in  the  national 
currency  (i.e.,  local  currency  claims) 
and  funded  by  liabilities  in  the  same 
currency. 

•  Claims  conditionally  guaranteed  by 
OECD-based  central  governments  and 
claims  collateralized  by  securities 
issued  or  guaranteed  by  OECD-based 
central  governments  generally  are 
assigned  to  the  20  percent  risk  weight 
category.  The  same  types  of  claims  on 
non-OECD  countries  are  assigned  to  the 
100  percent  risk  category. 

•  Long-term  claims  on  OECD  banks 
are  assigned  to  the  20  percent  risk- 
weight  category.  Long-term  claims  on 
non-OECD  baidcs  are  assigned  to  the  100 
percent  risk  category.  (Short-term  claims 
on  all  banks,  whether  they  are  members 
of  the  OECD-based  group  of  coimtries  or 
not,  are  assigned  a  20  percent  risk 
weight.) 

•  General  obligation  bonds  that  are 
obligations  of  states  or  other  poUtical 
subdivisions  of  the  OECD-based  group 
of  countries  are  assigned  to  the  20 
percent  risk  category.  Revenue  bonds  of 
such  political  subdivisions  are  assigned 
to  the  50  percent  risk  category.  Both 
general  obligation  and  revenue  bonds  of 
pohtical  subdivisions  of  non-OECD 
coimtries  are  assigned  to  the  100 
percent  risk  category. 

Recently,  the  OECD  has  taken  steps  to 
expand  its  membership.  In  light  of  ^ese 
steps,  the  Basle  Committee  was  urged  to 
clarify  an  ambiguity  in  the  Basle  Accord 
as  to  whether  the  OECD  members 
eligible  for  the  lower  risk  weights 
include  only  those  members  Aat  were 
in  the  OECD  when  the  Basle  Accord  was 
endorsed  in  1988  or  all  members, 
regardless  of  entry  date  into  the  OECD. 
The  Basle  Committee  also  reviewed  the 
overall  appropriateness  of  the  criteria 
the  Basle  Accord  uses  to  determine 
whether  claims  on  a  foreign  government 
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or  bank  qualify  for  placement  in  a  lower 
risk  category.  As  part  of  this  review,  the 
Basle  Committee  reassessed  whether 
membership  in  the  OECD  (or  the 
conclusion  of  special  lending 
arrangements  with  the  IMF)  would,  by 
itself,  be  sufficient  to  ensure  that  only 
countries  with  relatively  low  transfer 
risk  would  continue  to  be  eligible  for 
lower  risk  weight  treatment. 

On  July  15, 1994,  the  Basle  Committee 
made  an  announcement  to  clarify  that 
the  reference  in  the  Basle  Accord  to 
OECD  members  applies  to  all  current 
members  of  the  organization.  The 
announcement  also  stated  that  it  is  the 
Basle  Committee’s  intention,  subject  to 
national  consultation,  to  record  a 
chcmge  to  the  Basle  Accord  in  1995  that 
would  modify  the  definition  of  the 
OECD-based  group  of  coimtries  for  risk- 
based  capital  purposes.  The  change,  if 
adopted,  would  exclude  from  lower  risk 
weight  treatment  emy  country  within  the 
OECD-based  group  of  coimtries  that  has 
rescheduled  its  external  sovereign  debt 
within  the  previous  five  years.  The 
Basle  Committee  emnouncement  was 
endorsed  by  the  G-10  Governors. 

II.  Proposed  Rule 

In  view  of  the  Basle  Committee’s 
announcement,  the  FDIC  is  proposing  to 
amend  its  risk-based  capital  guidelines 
to  modify  the  definition  of  the  OECD- 
based  group  of  countries.  Under  the 
proposal,  the  OECD-based  group  of 
countries  would  continue  to  include 
countries  that  are  currently  full 
members  of  the  OECD,  regardless  of 
entry  date,  as  well  as  countries  that  have 
concluded  special  lending  arrangements 
with  the  IMF  associated  with  the  Fund’s 
General  Arrangements  to  Borrow,  but 
would  exclude  any  country  within  this 
group  that  has  rescheduled  its  external 
sovereign  debt  within  the  previous  five 
years.  The  effect  of  the  proposed 
modification  would  be  to  clarify  that 
membership  in  the  OECD-based  group 
of  countries  must  coincide  with 
relatively  low  transfer  risk  in  order  for 
a  country  to  be  eligible  for  differentiated 
capital  treatment. 

For  purposes  of  this  proposal,  an 
event  of  rescheduling  of  external 
sovereign  debt  generally  would  include 
renegotiations  of  terms  arising  from  the 
country’s  inability  or  unwillingness  to 
meet  its  external  debt  service 
obligations.  Renegotiations  of  debt  in 
the  normal  course  of  business  generally 
do  not  indicate  transfer  risk  of  the  kind 
that  would  preclude  an  OECD-based 
country  from  qualifying  for  lower  risk 
weight  treatment.  One  example  of  such 
a  routine  renegotiation  would  be  a 
renegotiation  to  allow  the  borrower  to 
take  advantage  of  a  change  in  market 


conditions,  such  as  a  decline  in  interest 
rates. 

The  FDIC  invites  comment  on  all 
aspects  of  this  proposal. 

III.  Regulatory  Flexibility  Act 

The  Board  of  Directors  of  the  FDIC 
hereby  certifies  that  adoption  of  this 
proposed  amendment  to  part  325  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  (in  this  case,  small 
banking  organizations)  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  requirements  (5  U.S.C.  601  et  seq.). 
This  amendment  will  not  necessitate  the 
development  of  sophisticated 
recordkeeping  or  reporting  systems  by 
small  institutions  nor  will  small 
institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  mema-iers  to  comply  with 
this  regulation.  In  light  of  this 
certification,  the  Regulatory  Flexibility 
Act  requirements  (at  5  U.S.C.  603,  604) 
to  prepare  initial  and  final  regulatory 
fiexibility  analyses  do  not  apply. 

IV.  Paperwork  Reduction  Act 

The  FDIC  has  determined  that  the 
proposed  amendment,  if  adopted, 
would  not  increase  the  regulatory 
paperwork  burden  of  state  nonmember 
banks  pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Consequently,  no 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  Associations,  State  nonmember 
banks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  part  325  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  Part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 

1816,  1818(a),  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  1831o,  3907,  3909;  Pub.  L. 
102-233, 105  Stat.  1761, 1789, 1790  (12 
U.S.C.  1831n  note);  Pub.  L.  102-242, 105 
Stat.  2236,  2355,  2386  (12  U.S.C.  1828  note). 

2.  Appendix  A  to  part  325  is  eunended 
by  revising  footnote  12  in  section  II.B.2. 
to  read  as  follows: 


Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk>Based  Capital 
***** 

II.  *  *  * 

B.  *  •  • 

2  •  *  •  t2  *  •  * 

***** 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  31st  day  of 
January,  1995. 

Federal  Deposit  Insurance  Cprporation 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

(FR  Doc.  95-3692  Filed  2-14-95;  8:45  am] 
BILUNG  CODE  •714-«1-l> 


12  CFR  Part  363 

BIN  3064— AA83 

Annual  Independent  Audits  and 
Reporting  Requirements 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Notice  of  proposed  rulemciking. 

SUMMARY:  Section  314  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(RCDRIA)  amends  sections  36(i)  and 
36(g)(2)  of  the  Federal  Deposit  Insurance 
Act  (FDI  Act).  Section  36  of  the  FDI  Act 
is  generally  intended  to  facilitate  early 
identification  of  problems  in  financial 
management  through  annual 
independent  audits,  assessments  of  the 
effectiveness  of  internal  controls  and  of 
compliance  with  designated  laws  and 
regulations,  and  more  stringent 
reporting  requirements.  Section  314(a) 
provides  relief  from  certain  duplicative 
reporting  under  section  36  of  the  FDI 
Act  for  sound,  well  managed  insured  _ 
depository  institutions  with  over  $9 
billion  in  total  assets  which  are 
subsidiaries  of  multibank  holding 
companies.  Section  314(b)  requires  the 
Corporation  to  notify  a  large  insured 
depository  institution  in  writing  if  it 
decides  a  review  by  an  independent 
public  accountant  of  such  institution’s 
quarterly  financial  reports  is  required. 


The  OECD-based  group  of  countries  comprises 
all  full  members  of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD),  as  well  as 
countries  that  have  concluded  special  lending 
arrangements  with  the  International  Monetary  Fund 
(IMF)  associated  with  the  IMF’s  General 
Arrangements  to  Borrow,  but  excludes  any  country 
that  has  rescheduled  its  external  sovereign  debt 
within  the  previous  five  years.  The  OECD  includes 
the  following  countries:  Australia,  Austria, 

Belgium,  Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  Iceland,  Ireland,  Italy,  Japan, 
Luxembourg,  Mexico,  the  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain,  Sweden, 
Switzerland,  Turkey,  the  United  Kingdom  and  the 
United  States.  Saudi  Arabia  has  concluded  special 
lending  arrangements  with  the  IMF  associated  with 
the  IMF’s  General  Arrangements  to  Borrow. 
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The  Corporation’s  regulations  governing 
annual  independent  audits  implement 
section  36  of  the  FDI  Act  and  this 
proposed  amendment  seeks  to  conform 
the  regulations  to  the  amended  statute. 

In  addition,  the  FDIC  proposes  several 
minor,  technical  amendments  to  the 
guidelines  and  interpretations 
(Guidelines),  published  as  an  appendix 
concerning  compliance  with  certain 
provisions  of  section  36.  The  FDIC  also 
proposes  to  amend  the  schedule 
entitled,  “Agreed  Upon  Procedures  for 
Determining  Compliance  with 
Designated  Laws”,  to  implement  recent 
amendments  to  the  federal  regulations 
concerning  loans  to  insiders  improve 
the  format  of  the  procedures,  streamline 
the  speciRc  procedures,  and  eliminate 
ambiguities.  These  proposed 
amendments  reflect  the  experience  of 
the  Corporation,  institutions,  and 
accountants  with  the  existing 
procedures  during  the  past  year. 

DATES:  Comments  must  be  received  by 
April  17, 1995. 

ADDRESSES:  Send  conunents  to  Robert  E. 
Feldman,  Acting  Executive  Secretary, 
FDIC,  550  17th  Street,  N.W., 

Washington,  D.C.  20429.  Comments 
may  be  hand-delivered  to  room  400, 

1776  F  Street,  N.W.,  Washington,  D.C. 
20429  on  business  days  between  8:30 
a.m.  emd  5:00  p.m.  (FAX  number:  (202) 
898-3838.)  Comments  will  be  available 
for  inspection  in  room  7118,  550  17th 
Street,  N.W.,  Washington,  D.C.,  between 
9  a.m.  and  4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doris  L.  Marsh,  Exiimination  Specialist, 
Division  of  Supervision,  (202)  898- 
8905,  or  Sandra  Comenetz,  Counsel, 
Legal  Division,  (202)  898-3582,  FDIC, 
550  17th  Street  N.W.,  Washington,  D.C. 
20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  112  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  added  section  36, 
“Independent  Annual  Audits  of  Insured 
Depository  Institutions”,  to  the  FDI  Act 
(12  U.S.C.  1831m).  Section  36  requires 
the  FDIC,  in  consultation  with  the 
appropriate  federal  banking  agencies,  to 
promulgate  regulations  requiring  each 
insured  depository  institution  over  a 
certain  asset  size  (covered  institution)  to 
have  an  annual  independent  audit  of  its 
financial  statements  performed  in 
accordemce  with  generally  accepted 
auditing  standards  and  section  37  of  the 
FDI  Act  (12  U.S.C.  1831n),  and  to 
provide  a  management  report  and 
independent  public  accountant’s 
attestation  concerning  both  the 
effectiveness  of  the  institution’s  internal 


controls  for  financial  reporting  and  its 
compliance  with  designated  safety  and 
soundness  laws.  Section  36  also 
requires  each  covered  institution  to 
have  an  independent  audit  committee. 
The  audit  committee  of  each  large 
covered  institution  (total  assets 
exceeding  $3  billion)  must  meet 
additional  requirements. 

Section  36  also  requires  the  FDIC,  in 
consultation  with  the  other  federal 
banking  agencies,  to  designate  laws  and 
regulations  concerning  safety  and 
soundness.  This  section  requires  the 
institution’s  independent  public 
accountant  to  perform  procedures 
agreed  upon  by  the  Corporation  to 
determine  an  institution’s  compliance 
with  these  designated  laws  and 
regulations.  The  “Designated  Laws” 
selected  by  the  Corporation  are  the 
federal  laws  and  regulations  concerning 
loans  to  insiders  and  the  federal  and 
state  laws  and  regulations  concerning 
dividend  restrictions. 

In  Jime  1993,  the  FDIC  published  12 
CFR  part  363  (58  FR  31332,  June  2, 

1993)  to  implement  the  provisions  of 
section  36  of  the  FDI  Act.  Under  part 
363,  the  requirements  of  section  36 
apply  to  each  insiired  depository 
institution  with  $500  million  or  more  in 
total  assets  at  the  beginning  of  any  fiscal 
year  that  begins  after  December  31, 

1992. 

Section  314  of  RCDRIA  amends 
sections  36(i)  and  36(g)(2)  of  the  FDI  Act 
(12  U.S.C.  1831m  (i)  and  (g)(2)).  The 
purpose  of  section  314(a)  is  to  provide 
relief  from  certain  duplicative  reporting 
imder  section  36  of  the  FDI  Act  for 
sound,  well  managed  insured 
depository  institutions  with  over  $9 
billion  in  total  assets  which  are 
subsidiaries  of  multibank  holding 
companies.  Section  314(b)  requires  the 
Corporation  to  notify  a  large  insured 
depository  institution  in  writing  if  it 
decides  to  require  a  review  by  an 
independent  public  accountant  of  such 
institution’s  quarterly  financial  reports. 
In  addition,  the  federal  regulations 
concerning  loans  to  insiders  (Federal 
Reserve  Regulation  0, 12  CFR  part  215), 
which  are  included  in  one  of  the 
Designated  Laws,  were  amended  during 
1994. 

The  FDIC  proposes  certain 
amendments  to  12  CFR  Part  363,  which 
conform  Part  363  to  the  amended 
statute.  The  FDIC  also  proposes  several 
minor,  technical  amendments  to  the 
guidelines  and  interpretations 
(Guidelines),  published  as  Appendix  A 
to  part  363,  concerning  compliance  with 
certain  provisions  of  section  36. 

In  addition,  a  year’s  experience  with 
Part  363  indicates  that  a  clarification  of 
certain  of  the  specific  procedures  in 


Schedule  A  to  Appendix  A  of  the 
Guidelines  would  make  them  more 
efficient  and  less  burdensome.  The  FDIC 
therefore  proposes  to  amend  Schedule  A 
to  Appendix  A — Agreed  Upon 
Procedures  for  Determining  Compliance 
with  Designated  Laws,  to  reflect  the 
recent  amendments  to  the  federal 
regulations  concerning  loans  to  insiders 
(12  CFR  Part  215),  improve  the  format 
of  the  procedures,  streamline  the 
specific  procedures,  and  eliminate 
ambiguities.  The  proposed  amendments 
reflect  the  experience  of  the 
Corporation,  institutions,  and 
accountants  dealing  with  the  existing 
procedures  during  the  past  year. 

Section  36(g)(2)  of  the  FDI  Act 
authorizes  the  FDIC  to  require 
independent  public  accountants  for 
“large  institutions”  to  review  such 
institutions’  quarterly  financial  reports. 
This  provision  is  amended  by  Section 
314(b)  of  RCDRIA  to  add  section  36(g)(3) 
which  requires  the  Corporation  to  notify 
a  large  insured  depository  institution  in 
writing  if  it  decides  to  require  a  review 
of  its  quarterly  financial  reports  by  an 
independent  public  accoimtant.  When 
the  roiC  adopted  Pent  363,  it  elected  not 
to  exercise  its  authority  in  this  area  for 
reasons  of  cost  and  limited  expected 
benefits,  preferring  instead  to  request 
such  reviews  on  a  case-by-case  basis. 

The  FDIC  has  not  changed  its  opinion. 
Should  the  FDIC  decide  to  request  an 
independent  public  accountant’s  review 
of  the  quarterly  financial  statements  of 
a  large  insured  depository  institution,  it 
will  make  the  request  in  writing. 

II.  The  Proposal 

The  FDIC  proposes  to  make 
conforming  amendments  to  Part  363  so 
that  it  is  consistent  with  section  36  as 
amended  by  section  314  of  RCDRIA,  and 
to  make  minor,  technical,  and  clarifying 
changes  to  the  Guidelines  in  Appendix 
A.  In  addition,  the  FDIC  proposes  to 
amend  and  reformat  the  specific 
procedures  in  Schedule  A  to  Appendix 
A  to  make  them  more  efficient  and  less 
burdensome. 

A.  Amendments  to  the  Rule 

Section  363.1 — Scope.  In  §  363.1(b), 
the  phrase  “but  less  than  $9  billion” 
would  be  deleted  from  the  provisions  of 
the  regulation  describing  the 
institutions  eligible  to  report  using  the 
holding  company  exception  set  forth  in 
section  36(i).  This  revision  would  make 
the  regulation  consistent  with  the 
amendment  to  section  36(i)  made  by 
section  314  of  RCDRIA.  In  addition,  the 
subsection  would  be  reformatted  and 
another  paragraph  added  to  incorporate 
the  provisions  of  section  314(a)(3)  of 
RCDRIA  which  identifies  the 
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circumstances  under  which  the 
appropriate  federal  banking  agency  may 
require  a  large  institution  subsidiary  of 
a  holding  company  to  have  its  own 
audit  committee  and  report  separately. 

Section  363.4 — Filing  and  notice 
requirements.  The  citation  in  §  363.4(b) 
would  be  corrected  so  that  it  is  clear 
that  only  the  annual  report  in 
§  363.4(a)(l]  is  available  for  public 
inspection.  This  correction  would  make 
the  Rule  consistent  with  section  36  of 
the  FDI  Act. 

Section  363.5 — Audit  committees.  A 
new  sentence  would  be  added  at  the 
end  of  §  363.5(b)  to  make  the  rule 
consistent  with  the  amendment  to 
section  36(i)  made  by  section  314  of 
RCDRIA.  The  new  sentence  prohibits 
any  large  customers  of  a  large  insured 
depository  institution  from  being 
members  of  the  audit  committee  of  the 
institution’s  holding  company  if  the 
institution  rehes  on  the  audit  committee 
of  the  holding  company  to  comply  with 
this  rule. 

B.  Amendments  to  Appendix  A  to  Part 
363 — Guidelines  and  Interpretations 

Guideline  4.  Comparable  Services  and 
Functions — An  amendment  to  Guideline 
4(c)  imder  “Scope  of  Rule”  would 
replace  the  word  “all”  with  the  word 
“those”  to  clarify  that  only  information 
pertaining  to  covered  institutions  must 
be  included  in  reports  filed  under  Part 
363. 

Guideline  9.  Safeguarding  of  Assets. 
The  third  and  fourth  sentences  of 
Guideline  9  and  the  addition  of  a  phrase 
to  the  footnote  would  be  revised.  When 
Part  363  was  adopted,  the  FDIC 
determined  that  “safeguarding  of 
assets”,  as  the  term  relates  to  internal 
control  policies  and  procedures  for 
financial  reporting,  should  be  addressed 
in  the  management  report  and  the 
independent  public  accountant’s 
attestation  discussed  in  guideUne  18.  In 
May,  1994,  the  Committee  of 
Sponsoring  Organizations  (COSO)  of  the 
Treadway  Commission  issued  an 
Addendum  to  the  “Reporting  to 
External  Parties”  volume  of  COSO’s 
September  1992  Internal  Control — 
Integrated  Framework  (COSO  Report). 
The  Addendiun  expanded  the 
discussion  of  the  scope  of  a 
management  report  on  internal  controls 
to  adless  additional  controls  pertaining 
to  safeguarding  of  assets.  It  states  that 
“Such  internal  control  can  be  judged 
effective  if  the  board  of  directors  and 
management  have  reasonable  assmrance 
that  imauthorized  acquisition,  use  or 
disposition  of  the  entity’s  assets  that 
could  have  a  material  effect  on  the 
financial  statements  is  being  prevented 
or  detected  on  a  timely  basis”.  The 


FDIC,  therefore,  believes  that  the 
concern  that  existed  at  the  time  of  the 
adoption  of  Part  363  over  the  lack  of 
criteria  against  which  the  accountant 
may  judge  safeguarding  of  assets  for 
financial  reporting  no  longer  exists. 

Thus,  the  last  two  sentences  and  the 
footnote  to  this  Guideline  would  be 
revised. 

Guideline  10.  Standards  for  Internal 
Controls.  The  footnote  to  Guideline  10 
includes  a  list  of  sources  of  information 
on  safeguarding  of  assets  and  standards 
for  internal  controls  for  financial 
reporting  that  may  be  considered  for  use 
by  institutions.  The  Addendiun  to  the 
COSO  Report  now  contains  information 
regarding  safeguarding  of  assets. 
Therefore,  a  reference  to  this  standard 
would  be  added  to  the  list  in  the 
footnote,  and  Guideline  10  revised 

&  addition,  the  American  Institute  of 
Certified  Public  Accoimtants  (AICPA) 
issued  Statement  on  Auditing  Standards 
No.  55  (SAS  55),  “Consideration  of  the 
Internal  Control  Structure  in  a  Financial 
Statement  Audit”.  SAS  55  has 
superseded  AICPA  Statement  on 
Auditing  Standards  No.  30  (SAS  30), 
“Reporting  on  Internal  Accounting 
Control”,  which  is  currently  listed  as  a 
standard  in  the  footnote  to  Guideline  10. 
Therefore,  SAS  30  would  be  deleted 
firom  the  footnote  and  replaced  with 
SAS  55. 

Guideline  15.  Peer  Reviews — ^The 
footnote  to  Guideline  15  includes  the 
names  of  the  three  peer  and  quality 
review  programs  of  the  AICPA.  Since 
the  AICPA  is  combining  two  of  these 
programs  into  a  single  peer  review 
program,  the  footnote  to  Guideline  15 
would  be  amended  to  identify  the  two 
acceptable  peer  review  programs  to 
which  cm  independent  public 
accountant  performing  audit  and 
attestation  work  may  belong. 

Guideline  24.  Relief  from  Filing 
Deadlines — ^The  phrase  referring  to 
section  36  of  the  FDI  Act  in  the  second 
sentence  of  Guideline  24  would  be 
deleted  since  section  36  does  not 
provide  authority  to  the  FDIC  to  provide 
relief  to,  or  exempt  institutions  from, 
provisions  in  the  statute.  This  Guideline 
has  also  been  revised  to  make  it  more 
readable. 

Guideline  31.  Holding  Company 
Audit  Committees — ^The  first  sentence  of 
Guideline  31  would  be  amended  to 
clarify  that  a  holding  company  audit 
committee,  on  which  subsidiary 
institutions  rely  in  order  to  comply  with 
this  rule,  must  meet  the  requirements 
for  the  audit  committee  of  the  largest 
subsidiary  institution. 

The  proposal  would  revise  Guideline 
31  because  it  has  been  widely 


misunderstood.  The  first  two  sentences 
of  this  Guideline  apply  to  the  situation 
where  an  insured  depository  institution 
subsidiary  has  $5  billion  or  more  in 
total  assets,  and  a  3,  4,  or  5  composite 
CAMEL  rating.  Such  a  subsidiary  must 
have  its  own  audit  committee  separate 
from  the  audit  committee  of  the  holding 
company.  It  was  not  clear  that  the  third 
sentence  of  Guideline  31  addressed  the 
situation  where  an  insured  depository 
institution  subsidiary  has  either  less 
than  $5  billion  in  total  assets,  or  $5 
billion  or  more  in  total  assets  and  a  1 
or  2  composite  CAMEL  rating,  and  its 
holding  company  performs  services  and 
functions  comparable  to  those  required 
by  the  statute.  In  the  latter  situation,  em 
institution  may  choose  to  rely  on  the 
holding  company’s  audit  committee. 

The  members  of  the  audit  conunittee  of 
the  holding  company  are  expected  to 
meet  the  membership  requirements  of 
the  largest  subsidiary  depository 
institution  and  may  perform  the  duties 
of  the  audit  committee  for  a  subsidiary 
institution  without  becoming  directors 
of  the  institution.  This  Guideline  would 
be  amended  to  clarify  its  meaning. 

Guideline  32.  Duties — ^The  second 
sentence  of  Guideline  32  would  be 
amended  to  complete  the  citation  to 
certain  sections  of  Part  363.  The 
sentence  states  that  the  duties  of  a 
covered  institution’s  audit  committee 
should  be  appropriate  to  the  size  of  the 
institution  and  the  complexity  of  its 
operations,  and  should  include 
reviewing  with  management  and  the 
independent  public  accountant  the  basis 
for  the  reports  issued  under  §§  363.2  (a) 
and  (b)  and  363.3  (a)  and  (b)  of  the  rule. 
At  present,  the  citation  refers  only  to 
§  363.2(b)  of  the  rule. 

C.  Amendments  to  Schedule  A  to 
Appendix  A — Agreed  Upon  Procedures 
for  Determining  Compliance  with 
Designated  Laws 

The  agreed  upon  procedures  in 
Schedule  A  would  be  amended  to 
clarify  the  numbering  system,  make  the 
procedures  consistent  with  amendments 
to  insider  loan  regulations,  and  adopt 
suggestions  of  institutions  and 
accoimtants  to  make  the  performance  of 
the  agreed  upon  procedures  more 
efficient  and  less  burdensome. 

Proposed  formatting  changes  include 
renumbering  the  paragraphs  and  adding 
more  subject  titles.  The  procedures 
applicable  to  insider  extensions  of 
cr^it  granted,  insider  extensions  of 
credit  outstanding,  aggregate  insider 
extensions  of  credit  outstanding, 
overdrafts,  Umitations  on  extensions  of 
credit  to  executive  officers,  and  reports 
on  indebtedness  to  correspondent  banks 
would  all  be  placed  in  separate 
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subsections  of  the  procedures  for  more 
efficient  performance  of  the  procedures 
and  ease  of  reference.  The  eunendments 
to  the  Federal  Reserve  Board’s 
Regulation  O  (12  CFR  Part  215),  the 
federal  rules  governing  insider  loans, 
necessitated  citation  changes. 

The  proposed  revisions  to  the 
procedures  should  make  them  less 
burdensome  for  institutions  and 
accoimtants  since  they  will  permit  the 
use  of  the  most  recently  completed 
Reports  of  Condition  and  Income  (Call 
Report)  or  Thrift  Financial  Report  (TFR) 
available  when  the  procedures  are  being 
performed  rather  than  requiring  the  use 
of  only  the  year-end  Call  Report  or  TFR. 
The  scope  of  the  required  reading  of 
board  and  committee  minutes  and 
reports  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a)  would  also 
be  more  clearly  defined.  Inadvertent 
overdrafts  in  an  aggregate  amoimt  of 
$1,000  or  less,  which  are  exempt  fi'om 
Regulation  O  proscriptions  (See  12  CFR 
215.4(e)),  would  no  longer  need  to  be 
separately  tracked  by  institutions,  listed 
when  certain  representations  are  made 
by  management,  or  tested  by  the 
accountant.  Where  accoimtants  were 
expected  to  compare  insider 
transactions  to  transactions  with 
nonafiiliated  persons,  the  comparison 
period  within  which  nonafiiliated 
transactions  can  take  place  would  be 
expanded  fi'om  four  to  eight  weeks.  In 
addition,  where  no  maximum  number 
transactions  to  which  comparisons  must 
be  made  were  previously  included, 
comparisons  would  now  be  limited  to  a 
maximum  of  three.  If  no  comparable 
transactions  exist,  an  alternative 


procedure  would  be  available  to  the 
institution. 

To  ensure  that  some  tests  were 
performed  on  each  category  of  extension 
of  credit,  including  overdrafts  and  loans 
from  correspondent  banks,  accountants 
would  be  requested  to  obtain  three 
separate  samples.  In  accordance  with 
suggestions  received  for  the  procedures 
covering  extensions  granted  and 
outstanding  during  the  year,  the 
proposal  would  have  accountants  focus 
the  testing  on  a  sample  of  insiders  rather 
than  a  sample  of  transactions. 

Under  the  guidelines,  an  institution 
may  choose  to  have  some  of  the  testing 
required  in  the  agreed-upon  procedures 
performed  by  its  internal  auditor  with 
less  testing  performed  by  its 
independent  public  accountant.  When 
the  holding  company  exception  set  forth 
in  section  36(i)  is  used  at  a  holding 
company  with  more  than  one  covered 
subsidiary  institution,  the  proposal 
would  extend  to  internal  auditors  the 
same  testing  requirements  that  are  now 
applicable  to  independent  public 
accountants.  This  would  eliminate  the 
existing  requirement  that  internal 
auditors  perform  the  procedures  on  each 
covered  subsidiary  every  year.  Thus,  the 
testing  of  samples  from  all  covered 
subsidiaries  every  two  or  three  years 
that  has  been  required  of  independent 
public  accoimtants  would  now  apply  to 
internal  auditors,  and  a  requirement  that 
the  lead  institution  or  a  few  very  large 
covered  subsidiary  institutions  be 
included  every  year  has  been  added  for 
both  accountants  and  internal  auditors. 
However,  in  response  to  the  proposed 
reduction  in  testing  requirements 


applicable  to  internal  auditors,  the  FDIC 
would  increase  the  size  of  the  sample 
required  to  be  tested  by  the  independent 
public  accountant  fiom  20  to  30  percent 
of  the  transactions  in  the  sample  used 
by  the  internal  auditor.  This  change 
would  generally  not  result  in  any 
increase  in  the  number  of  transactions 
tested  by  the  independent  public 
accountant  for  reports  on  holding 
companies  with  two  or  more  covered 
subsidiary  institutions.  Previously,  the 
internal  auditor  had  to  perform 
procedures  on  a  sample  of  transactions 
fiom  each  covered  subsidiary  and  the 
independent  public  accountant  had  to 
test  a  sample  from  the  consolidated 
holding  company  that  was  at  least  20 
percent  of  the  size  of  the  aggregate 
samples  used  by  the  internal  auditor. 
Under  the  proposal,  the  internal  auditor 
may  also  select  a  sample  on  a 
consolidated  holding  company  basis  (so 
long  as  some  transactions  come  fiom 
each  covered  subsidiary  institution  at 
least  every  two  or  three  years),  but  the 
accountant  would  have  to  test  a  sample 
of  transactions  that  was  at  least  30 
percent  of  the  size  of  the  sample  used 
by  the  internal  auditor.  In  most  cases, 
testing  30  percent  of  the  number  of 
transactions  in  the  one  sample  fiom  the 
consolidated  entity  used  by  the  internal 
auditor  will  consist  of  fewer 
transactions  to  test  than  20  percent  of 
the  transactions  included  in  the  samples 
aggregated  fiom  each  covered 
institution. 

The  changes  and  reformatting  in  the 
procedures  fiom  the  current  rule  to  the 
proposal  are  outlined  in  the  table  below: 


Subject  Old  section  I 


Insider  Loans: 

Designated  Laws  and  Regulations  .  A.1 

General  Information  .  A.2.a. 

Calculations .  A.2.b 

Policies  and  Procedures  .  A.2.C 

Insider  Transactions .  A.2.d 

Loans  to  Con-espondent  Banks .  A.2.d.(1) 

Aggregate  Indebtedness . A.2.d.(2)(a) 

Executive  Officers .  A.2.d.{2)(b)  &  (c) 

A.2.e.(ii) 

Insider  Extensions  of  Credit .  A.2.d.(2)(d)  &  (e) 

A.2.d.(5)  &  (6) 

Overdrafts . . .  A.2.d.(3) 

Reports  on  Indebtedness  to. 

Corespondent  Banks  .  A.2.e. 

Dividend  Restrictions: 

Designated  Laws  and  Regulations  .  B.1 

General  Information  .  B.2 

Policies  and  Procedures  .  B.2.b 

Board  Minutes .  B.2.c 

Calculation  of  Undercapitalization .  B.2.d 

Dividends  Declared  by  Banks .  B.2.e 

Dividends  Declared  by  Savings  Associations .  B.2.f 


New  section  I 


A.1 

A.2.a 

A.4 

A.3 

A.5 

A.10 

A.2.b.(3) 

A.2.d.(7) 

A.8 

Deleted 

A.7 

A.5.  A.6 

A.9 

A.10 


B.1 

B.2 

B.3 

B.4 

B.5 

B.6 

B.7 
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Subject 


Subject 


Procedures  for  the  Independent  Public  Accountant: 

Designated  Laws  and  Regulations . 

Internal  Auditor’s  Workpapers . 

Testing . 

Reports  Concerning  Holding  Companies  . 


Old  section  I  New  section  I 

Oid  section  II  I  New  section  II 


A.  &  B.1 

B. 2 

C. 

D. 


A.  &  B.1 

B. 2 
B.3 
B.4 


D.  Timing  and  Effective  Date 

_  Since  the  vast  majority  of  covered 
institutions  have  fiscal  years  that 
coincide  with  the  calendar  year,  they 
will  be  or  are  in  the  process  of  preparing 
the  annual  reports  and  having  the 
agreed-upon  procedures  performed.  In 
order  to  make  this  process  less 
burdensome  for  institutions  and  their 
accountants,  the  FDIC  will  raise  no 
objection  if  an  institution  chooses  to 
follow  immediately  the  provisions  of 
this  proposal  for  any  fiscal  year  that 
ends  prior  to  such  time  as  any  final 
amendment  is  adopted.  However,  if  an 
institution  chooses  to  follow  these 
provisions  and  procedures,  it  must  do 
so  for  both  of  the  Designated  Laws. 

III.  Regulatory  Flexibility  Act 

The  rule  expressly  exempts  insured 
depository  institutions  having  assets  of 
less  than  $500  million,  and,  for  that 
reason,  is  inapplicable  to  small  entities. 
Therefore,  pursuant  to  section  605(b]  of 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  5  U.S.C.  601  et  seq.],  the  FDIC 
Board  of  Directors  certifies  that  the  rule 
would  not  have  a  significant  impact  on 
a  substantial  nvunber  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  proposed  rule  would  reduce  the 
burden  in  a  collection  of  information 
that  has  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  3064-0113, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
currently  approved  burden  for  this 
collection  is  76,330  hours  per  year.  Of 
the  reports  filed  during  the  first  year  of 
implementation  of  Part  363,  nearly  half 
(500)  were  submitted  using  the  holding 
company  exception.  However, 
institutions  generally  reported  that  the 
time  expended  was  greater  than  had 
been  previously  estimated.  For  this 
reason,  the  hours  per  response 
estimated  is  nearly  double  the  previous 
estimate. 

The  amended  provisions  of  RCDRIA 
permit  additional  use  of  the  holding 
company  exception.  Additional  burden 
reduction  is  expected  fi'om  the 
reformatted  and  streamUned  specific 
procedures  in  Schedule  A  to  Appendix 
A  to  Part  363.  It  is  expected  that  the 


proposal  would  reduce  the  currently 
approved  burden  by  18,360  hours,  to  an 
industry-wide  total  of  57,970  hovurs  per 
year. 

The  total  estimated  reporting  burden 
for  the  collection  under  Part  363  as  it  is 
proposed  to  be  amended  would  be: 

Number  of  Respondents:  450. 

Number  of  Responses  Per 
Respondent:  3.19. 

Total  Annual  Responses:  1,435.5. 

Hours  per  Response:  40.38. 

Total  Annual  Burden  Hours:  57,970. 

The  proposed  changes  to  this 
collection  of  information  have  been 
submitted  to  OMB  for  review  and 
approval  pursuant  to  the  Paperwork 
Reduction  Act.  Comments  on  the 
accuracy  of  the  burden  estimate,  and 
suggestions  for  reducing  the  burden, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  3064-0113, 
Washington,  D.C.  20503,  with  copies  of 
such  comments  to  Steven  F.  Hanft, 

Office  of  the  Executive  Secretary,  Room 
F— 400,  550  17th  St.  N.W.,  Washington, 
D.C.  20429. 

List  of  Subjects  in  12  CFR  Part  363 

Accoimting,  Administrative  practice 
and  procedure.  Banks,  Banking, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  proposes  to  amend  part  363  of  title 
12,  chapter  III,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  363— ANNUAL  INDEPENDENT 
AUDITS  AND  REPORTING 
REQUIREMENTS 

1.  The  authority  citation  for  part  363 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1831m. 

2.  Section  363.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§363.1  Scope. 

***** 

(b)  Compliance  by  subsidiaries  of 
holding  companies.  (1)  The  audited 
financial  statements  requirement  of 
§  363.2(a)  may  be  satisfied  for  an 
insured  depository  institution  that  is  a 
subsidiary  of  a  holding  company  by 


audited  financial  statements  of  the 
consolidated  holding  company. 

(2)  The  other  requirements  of  this  part 
for  an  insured  depository  institution 
that  is  a  subsidiary  of  a  holding 
company  may  be  satisfied  by  the 
holding  company  if: 

(i)  The  services  and  functions 
comparable  to  those  required  of  the 
insured  depository  institution  by  this 
part  are  provided  at  the  holding 
company  level;  and 

(ii)  Either  the  insured  depository 
institution  has  total  assets  as  of  the 
beginning  of  such  fiscal  year  of: 

(A)  Less  than  $5  billion;  or 

(B)  $5  billion  or  more  and  a  composite 
CAMEL  rating  of  1  or  2. 

(3)  The  appropriate  federal  banking 
agency  may  suspend  the  exception  in 
paragraph  (b)(2)  of  this  section  regarding 
any  institution  with  total  assets  in 
excess  of  $9  billion  for  any  period  of 
time  during  which  the  appropriate 
federal  banking  agency  determines  that 
the  institution’s  exemption  would  create 
a  significant  risk  to  the  affected  deposit 
insurance  fund. 

3.  Section  363.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  363.4  Filing  and  notice  requirements. 
***** 

(b)  Public  availability.  The  annual 
.  report  in  paragraph  (a)(1)  of  this  section 
shall  be  available  for  public  inspection. 

***** 

4.  Section  363.5  is  amended  by 
revising  peiragraph  (b)  to  read  as  follows: 

§  363.5  Audit  committees. 
***** 

(b)  Committees  of  large  institutions. 
The  audit  committee  of  any  insured 
depository  institution  that  has  total 
assets  of  more  than  §  3  billion,  measured 
as  of  the  beginning  of  each  fiscal  year, 
shall  include  members  with  banking  or 
related  financial  management  expertise, 
have  access  to  its  own  outside  coimsel, 
and  not  include  any  large  customers  of 
the  institution.  If  a  large  institution  is  a 
subsidiary  of  a  holding  company  and 
relies  on  the  audit  committee  of  the 
holding  company  to  comply  with  this 
part,  the  holding  company  audit 
committee  shall  not  include  any 
members  who  are  large  customers  of  the 
subsidiary  institution. 
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5.  Appendix  A  to  Part  363  is  amended 
by  revising  guidelines  4(c),  9,  footnote  2 
in  guideline  10,  footnote  3  in  guideline 
15(b),  24,  31,  and  the  introductory 
paragraph  of  guideline  32  and  footnotes 
2  and  3  to  read  as  follows: 

Appendix  A  to  Part  363 — Guidelines  and 
Interpretations 
***** 

4.  Comparable  Services  and  Functions. 

*  *  *  (c)  Prepares  and  submits  the 
management  assessments  of  the  effectiveness 
of  the  internal  control  structure  and 
procedures  for  financial  reporting  (internal 
controls),  and  compliance  with  the 
Designated  Laws  defined  in  guideline  12  that 
are  Imed  on  information  concerning  the 
activities  and  operations  of  those  subsidiary 
institutions  within  the  scope  of  the  rule. 
***** 

9.  Safeguarding  of  Assets.  “Safeguarding  of 
assets",  as  the  term  relates  to  internal  control 
policies  and  procedures  regarding  financial 
reporting,  and  which  has  precedent  in 
accounting  literature,  should  be  addressed  in 
the  management  report  and  the  independent 
public  accoimtant’s  attestation  discussed  in 
guideline  18.  Testing  the  existence  of  and 
compliance  with  internal  controls  on  the 
management  of  assets,  including  loan 
underwriting  and  documentation,  represents 
a  reasonable  implementation  of  section  36. 
Management  therefore  should  include  such 
internal  controls  as  part  of  its  assertion  in  the 
management  report.  The  accountant’s 
attestation  to  management's  assertion 
concerning  the  effectiveness  of  internal 
controls  for  financial  reporting  should  also 
include  safeguarding  of  assets  against 
unauthorized  acquisition,  use  or  disposition.' 

10. *  *  *2 


'  It  is  management’s  responsibility  to  establish 
policies  concerning  underwriting  and  asset 
management  and  to  make  credit  decisions.  The 
auditor’s  role  is  to  test  compliance  with 
management's  policies  relating  to  financial 
reporting. 

2  In  considering  what  information  is  needed  on 
safeguarding  of  assets  and  standards  for  internal 
controls,  management  may  review  guidelines 
provided  by  its  primary  federal  regulator;  the 
Federal  Financial  Institutions  Examination 
Council’s  “Supervisory  Policy  Statement  on 
Securities  Activities”;  the  FDIC’s  "Statement  of 
Policy  Providing  Guidance  on  External  Auditing 
Procedures  for  State  Nonmember  Banks”  (Jan.  16, 
1990],  “Statement  of  Policy  Regarding  Independent 
External  Auditing  Programs  of  State  Nonmember 
Banks”  (Nov.  16, 19B8),  and  Division  of 
Supervision  Manual  of  Examination  Policies;  the 
Federal  Reserve  Board’s  Commercial  Bank 
Examination  Manual  and  other  relevant  regulations; 
the  Office  of  Thrift  Supervision’s  Thrift  Activities 
Handbook;  the  Comptroller  of  the  Currency’s 
Handbook  for  National  Bank  Examiners;  standards 
published  by  professional  accounting  organizations, 
such  as  the  American  Institute  of  Certified  Public 
Accountant’s  (AICPA)  Statement  on  Auditing 
Standards  No.  55,  “Consideration  of  the  Internal 
Control  Structure  in  a  Financial  Statement  Audit”; 
the  Committee  of  Sponsoring  Organizations  (COSO) 
of  the  Treadway  Commission’s  Internal  Control — 
Integrated  Framework,  including  its  addendum  on 
safeguarding  of  assets;  and  other  internal  control 
standards  published  by  the  AICPA,  other 
accounting  or  auditing  professional  associations, 
and  financial  institution  trade  associations. 


*  *  *  ■  *  * 

15.  *  *  * 

(b)*  *  *3*  *  * 

***** 

24.  Relief  from  Filing  Deadlines.  Although 
the  reasonable  deadlines  for  filings  and  other 
notices  established  by  this  part  are  specified, 
some  institutions  may  occasionally  be 
confronted  with  extraordinary  circumstances 
beyond  their  reasonable  control  that  may 
justify  extensions  of  a  deadline.  In  that  event, 
upon  written  application  frt}m  an  insured 
depository  institution,  setting  forth  the 
reasons  for  a  requested  extension,  the  FDIC 
or  appropriate  federal  banking  agency  may, 
for  good  cause  shown,  extend  a  deadline  in 
this  part  for  a  period  not  to  exceed  30  days. 
***** 

31.  Holding  Company  Audit  Committees. 
When  an  insured  depository  institution 
subsidiary  fails  to  meet  the  requirements  for 
the  holding  company  exception  in 

§  363.1(b)(2)  or  maintains  its  own  separate 
audit  committee  to  satisfy  the  requirements 
of  this  part,  members  of  the  independent 
audit  committee  of  the  holding  company  may 
serve  as  the  audit  committee  of  the 
subsidiary  institution  if  they  are  otherwise 
independent  of  management  of  the 
subsidiary,  and,  if  applicable,  meet  any  other 
requirements  for  a  large  subsidiary 
institution  covered  by  this  part.  However, 
this  would  not  permit  officers  or  employees 
of  the  holding  company  to  serve  on  the  audit 
committee  of  its  subsidiary  institutions. 

When  the  subsidiary  institution  satisfies  the 
requirements  for  the  holding  company 
exception  in  §  363.1(b)(2),  members  of  the 
audit  committee  of  the  holding  company 
should  meet  all  the  membership 
requirements  applicable  to  the  largest 
subsidiary  depository  institution  and  may 
perform  all  the  duties  of  the  audit  committee 
of  a  subsidiary  institution,  even  though  such 
holding  company  directors  are  not  directors 
of  the  institution. 

32.  Duties.  The  audit  committee  should 
perform  all  duties  determined  by  the 
institution’s  board  of  directors.  The  duties 
should  be  appropriate  to  the  size  of  the 
institution  and  the  complexity  of  its 
operations,  and  include  reviewing  with 
management  and  the  independent  public 
accountant  the  basis  for  the  reports  issued 
under  §§  363.2  (a)  and  (b)  and  363.3(a)  and 
(b)  of  the  rule.  Appropriate  additional  duties 
could  include: 

***** 

6.  Schedule  A  to  Appendix  A  to  Part 
363  is  revised  to  read  as  follows: 

Schedule  A  to  Appendix  A — Agreed  Upon 
Procedures  for  Determining  Compliance  With 
Designated  Laws 

i.  Schedule  A  is  attached  to  the  Guidelines 
and  Interpretations  issued  by  the  FDIC  as  an 
appendix  to  this  part  363  adopted  to 
implement  section  36  of  tlie  FDI  Act. 


^  These  would  include  standards  for  Performing 
and  Reporting  on  Peer  Reviews,  codified  in  the  SEC 
Practice  Section  Reference  Manual,  and  Standards 
for  Performing  and  Reporting  on  Peer  Reviews, 
contained  in  Volume  2  of  the  AICPA’s  Professional 
Standards. 


ii.  The  Agreed  Upon  Procedures  set  forth 
in  this  schedule  are  referred  to  in  guideline 
19.  They  should  be  followed  by  the 
institution’s  independent  public  accountant 
(or,  with  respect  to  the  procedures  set  forth 
in  section  I  of  this  schedule,  by  the 
institution’s  internal  auditor  if  the 
accountant  is  to  perform  the  procedures  set 
forth  in  section  II  of  this  schedule)  in  order 
to  permit  the  accountant  to  report  on  the 
extent  of  compliance  with  the  Designated 
Laws  (defined  in  guideline  12)  as  required  by 
section  36(e)  (1)  and  (2). 

iii.  Additional  guidance  concerning  the 
role  of  the  institution,  its  internal  auditor, 
and  its  independent  public  accountant  in 
assessing  the  institution’s  compliance  with 
the  Designated  Laws  is  set  forth  in  the 
Guidelines.  All  terms  not  defined  in  this 
schedule  have  the  meanings  given  them  in 
this  part  363,  the  Guidelines,  and 
professional  accounting  and  auditing 
literature. 

Section  I — Procedures  for  Individual 
Institutions 

The  following  procedures  should  be 
performed  by  the  institution’s  independent 
public  accountant  in  accordance  with 
generally  accepted  standards  for  attestation 
engagements,  or  by  the  institution’s  internal 
auditor  if  the  procedures  set  forth  in  section 
n  of  this  schedule  are  to  be  performed  by  the 
independent  public  accountant.  To  the  extent 
permitted  by  §  363.1(b),  these  procedures 
may  be  performed  on  a  holding  company 
basis  rather  than  at  each  covered  subsidiary 
insured  depository  institution.  (See  section 
n.B.3.  for  information  concerning  testing  by 
the  independent  public  accountant  when  the 
institution’s  internal  auditor  is  performing 
the  procedures  in  Section  I.) 

A.  Loans  to  Insiders. 

1.  Designated  Laws.  The  following  federal 
laws  and  regulations  (Designated  Insider 
Laws),  to  the  extent  that  they  are  applicable 
to  the  institution,  should  be  read: 

a.  Laws:  12  U.S.C.  375,  375a,  375b,  376, 
1468(b),  1828(j)(2),  1828(j)(3)(B),  and  1972; 
and 

b.  Regulations:  12  CFR  23.5,  31,  215,  337.3, 
349.3,  and  563.43. 

2.  General. 

a.  Information.  Obtain  from  management  of 
the  institution,  the  following  information  for 
the  institution’s  fiscal  year: 

(1)  Management’s  assessment  of 
compliance  with  the  Designated  Insider 
Laws; 

(2)  All  minutes  (including  minutes  drafted, 
but  not  approved)  of  the  meetings  of  the 
board  and  conunittees  of  the  board  which 
have  been  delegated  authority  pertaining  to 
insider  lending; 

(3)  Reports  of  examination,  supervisory 
agreements,  and  enforcement  actions  issued 
by  the  institution’s  primary  federal  and  state 
regulators,  if  applicable; 

(4)  The  annual  survey  which  identifies  all 
insiders  of  the  institution  (i.e.,  directors, 
executive  officers,  and  principal 
shareholders,  and  includes  their  related 
interests)  and/or  other  records  maintained  for 
insiders  of  the  institution’s  affiliates 
(pursuant  to  12  CFR  215.8(c)); 

(5)  All  Forms  10-K,  10-Q,  and  8-K  and 
proxy  statements  filed  with  the  SEC  and 
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comparable  documents  Hied  with  the  FDIC, 
Federal  Reserve  Board,  CXX,  or  OTS  under 
the  Securities  Exchange  Act  of  1934 
containing  information  pertaining  to  insider 
lending; 

(6)  A  list  of  loans,  including  all  overdrafts 
of  executive  officers  and  directors,'  and  other 
extensions  of  credit  to  insiders  (including 
their  related  interests]  outstanding  at  any 
time  during  the  fiscal  year  (and  which 
identifies  those  extensions  granted  during  the 
year)  as  well  as  the  amounts  outstanding  of 
such  extensions  of  credit  as  of  the  date  of  the 
most  recently  completed  Call  Report  or  TFR 
(Insider  Extensions  List);  and 

(7)  Management’s  written  representation 
concerning  the  completeness  of; 

(a)  Its  records  concerning  insider  loans  and 
extensions  of  credit;  and 

(b)  The  Insider  Extensions  List. 

b.  Procedures: 

(1)  Read  the  foregoing  information. 

(2)  If  the  institution  has  excluded  any 
officers  or  directors  from  being  considered 
executive  officers  for  purposes  of  paragraph 

2.a.(4)  of  this  section,  ascertain  that  any  such 
exclusions  have  been  approved  by  resolution 
of  the  board  or  the  bylaws  of  the  bank  or 
company. 

(3)  Trace  and  agree  each  insider  loan  and 
other  extension  of  credit  disclosed  in  the 
documents  listed  in  paragraphs  2.a.  (2) 
through  (5)  of  this  section  to  see  that  it  is 
included  on  the  Insider  Extensions  List. 

3.  Policies  and  Procedures. 

a.  Information.  Obtain  the  institution’s 
written  policies  and  procedures  concerning 
its  compliance  with  the  Designated  Insider 
Laws,  including  any  written  “Code  of  Ethics” 
or  “Conflict  of  Interest”  policy  statements.  If 
the  institution  has  no  written  policies  and 
procedures,  obtain  a  narrative  from 
management  that  describes  the  methods  for 
complying  with  such  laws  and  regulations, 
and  includes  provisions  similar  to  those 
listed  in  paragraph  A.3.b  of  this  section. 

b.  Procedures.  Ascertain  that  the  policies 
and  procedures  include,  or  incorporate  by 
reference,  provisions  consistent  with  the 
Designated  Insider  Laws  for: 

(1)  Defining  terms; 

(2)  Restricting  loans  to  insiders; 

(3)  Maintaining  records  of  insider  loans; 

(4)  Requiring  reports  and/or  disclosures  by 
the  institution  and  by  executive  officers, 
directors,  and  principal  shareholders  (and 
their  related  interests); 

(5)  Disseminating  policy  information; 

(6)  Revising  policies  to  reflect  subsequent 
changes  in  the  law  and  regulations; 

(7)  Educating  employees  about  the  legal 
requirements  and  management’s  related 
policies  and  procedures; 

(8)  Prior  approval  of  the  board  of  directors; 
and 

(9)  Reporting  insider  loans  to  regulatory 
agencies  on  the  institution’s  Call  Report  or 
TFR. 


'  Overdrafts  of  an  executive  o^icer  or  director  in 
an  aggregate  amount  of  $1,000  or  less  need  not  be 
included  on  this  list  if  management  provides  a 
written  representation  that  policies  and  procedures 
are  in  effect  to  report  as  extensions  of  credit  all 
overdrafts  that  do  not  meet  the  criteria  listed  in 
paragraph  9.a.(2)  of  this  section  concerning 
overdrafts  in  an  aggregate  amount  of  $1,000  or  less. 


4.  Calculations  of  Lending  Limits. 

a.  Information.  Obtain  management’s 
calculation  of  the  following  items  as  of  the 
date  of  the  institution’s  most  recently 
completed  Call  Report  or  TFR  and  as  of  a  Call 
Report  or  TFR  date  six  or  nine  months 
earlier: 

(1)  The  institution’s  unimpaired  capital 
and  surplus  (the  legal  lending  limit  for  all 
insiders); 

(2)  The  greater  of  5  percent  of  the  . 
institution’s  unimpaired  capital  and  smplus 
or  $25,000;  and 

(3)  The  institution’s  individual  lending 
limit  (12  CFR  215.4(c)). 

b.  Procedures.  Recalculate  the  amounts  in 
paragraph  4.a.  of  this  section  for 
mathematical  accuracy,  and  trace  the 
amounts  used  in  management’s  calculations 
to  the  most  recently  completed  Call  Report  or 
TFR. 

5.  Insider  Extensions  of  Credit  Granted. 

a.  Information.  Obtain  management’s 
written  representations  regarding  whether 
the  terms  and  creditworthiness  of  insider 
extensions  of  credit  granted  during  the  fiscal 
year  are  comparable  to  those  that  would  have 
been  available  to  unaffiliated  third  parties. 

b.  Procedures.  Select  a  sample  of  insiders 
who  were  granted  or  had  outstanding 
extensions  of  credit  during  the  fiscal  year 
from  the  Insider  Extensions  List.  For  each 
extension  of  credit  granted  during  the  fiscal 
year  to  each  insider  in  the  sample  selected: 

(1)  If  a  credit  granted  during  the  year 
(aggregated  with  all  other  extensions  of  credit 
to  that  person  and  all  related  interests  of  that 
person)  exceeds  the  lesser  of  the  amounts 
calculated  in  paragraph  4.a.(2)  of  this  section 
on  either  of  the  dates  used  in  paragraph  4. a. 
of  this  section  or  $500,000,  read  the  minutes 
of  the  meetings  of  the  board  of  directors  and 
determine  whether  the  minutes  indicate  that: 

(a)  The  credit  was  approved  in  advance  by 
the  board;  and 

(b)  The  insider  abstained  from 
participating  directly  or  indirectly  in  voting 
on  tbe  transactions; 

(2)  Obtain  management’s  calculation  of  the 
institution’s  individual  lending  limit  for 
insiders  pursuant  to  12  CFR  215.4(c)  as  of  the 
date  when  the  extension  of  credit  was 
granted  and  ascertain  whether  the  amount  of 
the  extension  of  credit  being  granted  to  the 
insider,  when  combined  with  all  other 
extensions  of  credit  to  that  insider,  exceeds 
such  limit; 

(3)  Based  on  the  types  of  extensions  of 
credit  granted  during  the  fiscal  year  in  the 
sample  selected,  select  a  sample  of  three  (or 
such  smaller  number  that  exists)  for  each 
similar  type  of  extension  of  credit  to  persons 
who  are  not  insiders  or  employees  of  the 
institution  or  its  affiliates  that  were  granted 
within  four  weeks  before  or  after  the  granting 
of  the  insider  extension  of  credit: 

(a)  Compare  the  terms  pf  the  transactions 
with  the  persons  not  affiliated  with  the 
institution  to  those  with  the  insiders,  and 
note  in  the  findings  any  material  differences 
in  the  terms  favorable  to  the  insiders 
compared  to  the  terms  of  the  transactions 
with  persons  not  affiliated  with  the 
institution  or  its  affiliates; 

(b)  Alternatively,  if  no  comparable 
transactions  with  persons  who  are  not 


insiders  exist  within  the  time  period 
specified  in  paragraph  5.b.(3)  of  this  section, 
compare  the  terms  of  the  insider  transaction 
to  approved  policies  delineating  the  interest 
rate  and  other  terms  and  conditions  in  effect 
for  similar  extensions  of  credit  to  unaffiliated 
persons.  Note  in  the  findings  any  material 
differences  in  the  terms  favorable  to  the 
insiders  compared  to  the  terms  of  the 
approved  policies  for  an  extension  of  credit 
to  persons  not  affiliated  with  the  institution 
or  its  affiliates; 

(4)  For  each  extension  of  credit  granted  to 
each  executive  officer  in  the  sample  selected 
in  paragraph  5.b.  of  this  section,  ascertain 
that  each  credit  was: 

(a)  Preceded  by  submission  of  financial 
statements; 

(b)  Approved  by,  or  promptly  reported  to, 
the  board  of  directors,  as  appropriate;  and 

(c)  Made  subject  to  the  written  condition, 
as  specified  in  the.note  or  other  evidence  of 
indebtedness,  that  the  extension  of  credit 
will  become,  at  the  option  of  the  institution, 
due  and  payable  at  any  time  that  the 
executive  officer  is  indebted  to  other  insured 
institutions  in  an  aggregate  amount  greater 
than  the  executive  ofllcer  would  be  able  to 
borrow  from  the  institution. 

6.  Insider  Extensions'of  Credit 
Outstanding. 

a.  Information.  Use  the  sample  of  insiders 
selected  in  paragraph  5.b.  of  this  section. 

b.  Procedure.  Trace  and  agree  amounts 
outstanding  from  insiders  in  the  sample  to 
the  supporting  documents,  as  applicable,  for 
the  line  item  aggregating  indebtedness  of  all 
insiders  on  the  institution’s  most  recently 
completed  Call  Report  or  TFR. 

7.  Limitation  on  Extensions  of  Credit  to 
Executive  Officers. 

a.  Information.  From  the  sample  selected 
in  paragraph  5.b.  of  this  section,  select  the 
executive  officers  who  were  granted 
extensions  of  credit  during  the  year. 

b.  Procedures. 

(1)  For  each  executive  officer  selected, 
obtain  management’s  calculation  as  of  the 
two  dates  used  in  paragraph  4.a.  of  this 
section  of: 

(a)  The  aggregate  amount  of  extensions  of 
credit  to  the  executive  officer;  and 

(b)  2.5  percent  of  the  institution’s 
unimpaired  capital  and  surplus. 

(2)  Ascertain  whether,  and  report  as  an 
exception  if,  the  aggregate  amount  of  the 
extensions  of  credit  to  the  executive  officer 
exceeds  the  greater  of  $25,000  or  2.5  percent 
of  the  institution’s  unimpaired  capital  and 
surplus,  but  in  no  event  more  than  $100,000. 
The  aggregate  amount  should  exclude  the 
types  of  extensions  of  credit  set  forth  in  12 
CFR  215.5(c)(1)  through  (3). 

(3)  Recalculate  management’s 
computations  for  mathematical  accuracy  and 
trace  amounts  used  in  management’s 
computations  to  the  institution’s  most 
recently  completed  Call  Report  or  TFR. 

(4)  If  the  cr^it  extended  is  a  real  estate 
loan,  obtain  documentation  for  the  credit  and 
note  whether  such  documentation  contains 
representations  that: 

(a)  The  purpose  of  the  credit  is  for  the 
purchase,  construction,  maintenance,  or 
improvement  of  the  executive  officer’s 
residence; 
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(b)  The  credit  is  secured  by  a  first  lien  on 
the  residence;  and 

(c)  The  executive  officer  owns  or  expects 
to  own  the  residence  after  the  extension  of 
credit. 

8.  Agg^ate  Insider  Extensions  of  Credit 
Outstanding. 

a.  Information.  Obtain  management’s 
calculation  of  the  aggregate  extensions  of 
credit  to  executive  officers,  directors,  and 
principal  shareholders  of  the  institution  and 
to  their  related  interests  as  of  the  two  dates 
selected  in  paragraph  4. a.  of  this  section. 

b.  Procedures.  Recalculate  the  amounts 
obtained  in  paragraph  8.a.  of  this  section  for 
mathematical  accuracy. 

(1)  Compare  this  total  with  100  percent  of 
the  institution’s  unimpaired  capital  and 
surplus  calculated  in  paragraph  4.a.(l)  of  this 
section. 

(2)  Report  any  amount  by  which  the 
aggregate  extensions  of  credit  exceed  100 
percent  of  the  institution’s  capital  and 
surplus  as  an  exception  in  the  findings. 

9.  Overdrafts. 

a.  Information.  Select  a  sample  of  insiders 
from  the  Insider  Extensions  List  who  had 
overdrafts  outstanding  during  the  hscal  year. 

(1)  Obtain  a  written  history  of  the  insider’s 
overdrafts  for  the  year  and  management’s 
written  representation  concerning  the 
completeness  of  that  history. 

(2)  For  overdrafts  of  an  executive  officer  or 
director  in  an  aggregate  amount  of  $1,000  or 
less  included  in  the  sample,  obtain 
management’s  written  representation  that: 

(a)  It  believes  the  overdrafts  were 
inadvertent; 

(b)  The  account  was  overdrawn  in  each 
case  for  no  more  than  5  business  days;  and 

(c)  The  institution  charged  the  executive 
officer  or  director  the  same  fee  that  it  would 
charge  any  other  customer  in  similar 
circumstances. 

b.  Procedures.  For  each  overdraft  by  an 
insider  in  the  sample  selected  in  paragraph 
9.a.  of  this  section: 

(1)  Inquire  whether  cash  items  for  the 
insider  were  being  held  by  the  institution 
during  the  time  that  the  overdraft  was 
outstanding  to  prevent  additional  overdrafts; 

(2)  Trace  and  agree  subsequent  payment  by 
the  insider  of  the  insider’s  overdrafts  to 
records  of  the  account  at  the  institution;  and 

(3)  For  overdrafts  of  executive  officers  and 
directors  included  in  the  sample  that  were 
paid  by  the  institution  for  the  executive 
officer  and  director  from  an  account  at  the 
institution; 

(a)  Trace  and  agree  to  a  written,  pre¬ 
authorized,  interest-bearing  extension  of 
credit  plan  that  specifies  a  method  of 
repayment;  or 

(b)  Trace  and  agree  to  a  written,  pre¬ 
authorized  transfer  of  funds  ftom  another 
account  of  the  insider  at  the  institution. 

10.  Reports  on  Indebtedness  to 
Correspondent  Banks. 
a.  Information.  Obtain  ftom  management: 
(1)  A  list  of  executive  officers  and  principal 
shareholders  and  related  interests  thereof 
that  filed  reports  of  indebtedness  to  a 
correspondent  bank.  This  list  should  be 
prepared  as  of  the  calendar  year  for  which 
the  management  assessment  and  ^ 

independent  public  accountant’s  attestation 


are  being  ftled.  If  the  institution  is  not  on  a 
calendar  year  ftscal  year,  the  list  should  be 
prepared  as  of  the  end  of  the  calendar  year 
during  its  ftscal  year. 

(2)  Its  written  representation  concerning 
the  completeness  of  the  list  for  paragraph 
10.a.(l)  of  this  section  and  its  written 
representation  that  all  executive  officers  and 
principal  shareholders  have  been  notified  of 
the  reporting  requirements  for  the  calendar 
year  in  paragraph  10.a.(l)  of  this  section 
relative  to  borrowings  from  correspondent 
banks  by  executive  officers  and  principal 
shareholders  and  their  related  interests. 

(3)  Its  representation  concerning  the 
amount  each  executive  officer  would  have 
been  able  to  borrow  ftom  the  reporting 
institution. 

b.  Procedures.  Select  a  sample  of  executive 
officers,  principal  shareholders,  and  related 
interests  thereof  from  the  list  obtained  in 
paragraph  lO.a.(l)  of  this  section. 

(1)  Ascertain  that  each  executive  officer 
and  principal  shareholder  (or  related  interest 
thereof)  included  in  the  sample  reported  to 
the  board  of  directors  (on  or  before  the 
January  31  following  the  calendar  year  in 
paragraph  lO.a.(l)),  indebtedness  to 
correspondent  banks  and  that  such  report 
states: 

(a)  The  maximum  amount  of  indebtedness 
during  that  calendar  year; 

(b)  The  amount  of  indebtedness 
outstanding  10  days  prior  to  report  filing;  and 

(c)  A  description  of  the  loan  terms  and 
conditions,  including  the  rate  or  range  of 
interest  rates,  original  amount  and  date, 
maturity  date,  payment  terms,  security,  and 
any  unusual  terms  or  conditions. 

(2)  If  any  executive  officer’s  extensions  of 
credit  ftom  all  correspondent  banks  ftom  the 
list  obtained  in  paragraph  lO.a.(l)  of  this 
section  exceed  the  total  amount  that 
management  represents  that  the  executive 
officer  would  have  been  able  to  borrow  from 
the  reporting  institution  during  the  ftscal 
year,  note  whether  a  report  pursuant  to  12 
CFR  215.9  was  made  to  the  board  of  directors 
of  the  officer’s  institution  within  10  days  of 
the  date  the  indebtedness  reached  such  a 
level. 

B.  Dividend  Restrictions.  If  the  institution 
has  declared  any  dividends  during  the  fiscal 
year,  the  following  procedures  should  be 
performed  for  each  dividend  declared.  (These 
procedures  are  not  applicable  to  mutual 
institutions  and  insured  branches  of  foreign 
banks.) 

1.  Designated  Laws.  The  following  federal 
laws  and  regulations  (Designated  Dividend 
Laws),  to  the  extent  that  they  are  applicable 
to  the  institution  (see  paragraph  2  below), 
should  be  read: 

a.  Uws;  12  U.S.C.  56,  60, 1467(a)(f),  1831o; 
and 

b.  Regulations:  12  CFR  5.61,  5.62,  6, 

7.6120, 19,  208.19,  208.30,  263,  325.105, 
563.134,  and  565. 

2.  General.  Although  the  information 
requirements  and  procedures  in  paragraphs 
2.  through  5.  of  this  section  are  applicable  to 
all  institutions,  paragraphs  6.  and  7.  of  this 
section  were  designed  to  be  applicable  to 
national  banks  and  federally-chartered 
savings  associations.  However,  if  the 
institution  is  state  chartered,  and  the  state 


has  dividend  restrictions  substantially 
identical  to  those  for  national  banks  and 
federally-chartered  savings  associations,  the 
requirements  in  paragraphs  6.  and  7.  of  this 
section  for  information  and  procedures  to  be 
performed  should  be  applied  to  the  state 
bank  or  savings  association. 

a.  Information.  Obtain  fixim  management  of 
the  institution  the  following  information  for 
the  institution’s  most  recent  ftscal  year: 

(1)  Its  assessment  of  the  institution’s 
compliance  with  the  Designated  Dividend 
Laws  and  any  applicable  state  laws  and 
regulations  cited  in  its  assessment. 

(2)  A  copy  of  any  supervisory  agreements 
with,  orders  by,  or  resolutions  of  any 
regulatory  agency  (including  a  description  of 
the  nature  of  any  such  agreements,  orders,  or 
resolutions)  containing  restrictions  on 
dividend  payments  by  the  institution. 

(3)  Its  written  representation  whether 
dividends  declared  comply  with  any 
restrictions  on  dividend  payments  under  any 
supervisory  agreements  with,  orders  by,  or 
resolutions  of  any  regulatory  agency 
(including  a  description  of  the  nature  of  any 
such  agreements,  orders,  or  resolutions). 

b.  Procedures. 

(1)  Read  the  foregoing  information. 

(2)  If  any  restrictions  on  dividend 
payments  exist  in  any  documents  obtained  in 
paragraph  2.a.(2)  of  this  section,  test  and 
agree  dividends  declared  with  any  such 
quantitative  restrictions. 

3.  Policies  and  Procedures. 

a.  Information.  Obtain  the  institution’s 
written  policies  and  procedures  concerning 
its  compliance  with  the  Designated  Dividend 
Laws.  If  the  institution  has  no  written 
policies  and  procedures,  obtain  ftom  the 
institution  a  narrative  that  describes  the 
institution’s  methods  for  complying  with  the 
Designated  Dividend  Laws,  and  includes 
provisions  similar  to  those  below. 

b.  Procedures:  Ascertain  whether  the 
policies  and  procedures  include,  or 
incorporate  by  reference,  provisions  which 
are  consistent  with  the  Designated  Dividend 
Laws.  These  would  include  capital  limitation 
tests,  including  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1831o), 
earnings  limitation  tests,  transfers  ftom 
surplus  to  undivided  profits,  and  restrictions 
imposed  under  any  supervisory  agreements, 
resolutions,  or  orders  of  any  federal  or  state 
bank  regulatory  agency.  In  addition,  for 
savings  associations,  this  would  include 
prior  notiftcation  to  the  OTS. 

4.  Board  Minutes. 

a.  Information.  Obtain  the  minutes  of  the 
meetings  of  the  board  of  directors  for  the 
most  recent  ftscal  year  to  ascertain  whether 
dividends  (either  paid  or  impaid)  have  been 
declared. 

b.  Procedures.  Trace  and  agree  total 
dividend  amounts  to  the  general  ledger 
records  and  the  institution’s  most  recently 
completed  Call  Report  or  TFR. 

5.  Calculation  of  Undercapitalization. 

a.  Information.  Obtain  management’s 
computation  of  the  amount  at  which 
declaration  of  a  dividend  would  cause  the 
institution  to  be  undercapitalized  as  of  each 
date  on  which  a  dividend  was  declared 
during  the  ftscal  year. 

b.  Procedures:  Recalculate  management’s 
computation  (for  mathematical  accuracy)  and 
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compare  management’s  calculations  to  the 
amount  of  any  dividend  declared  to 
determine  whether  it  exceeded  the  amount. 

6.  Dividends  Declared  by  Banks. 

a.  Information.  Obtain  the  computations  by 
the  management  of  each  national  and  state 
member  ^nk  concerning  the  bank’s 
compliance  with  12  U.S.C.  56,  “Capital 
Limitation  Test”,  12  U.S.C.  60,  “The  Earnings 
Limitation  Test”,  and  transfers  from  surplus 
to  undivided  profits  after  declaration  of  the 
dividends  referenced  in  paragraph  4.a.  of  this 
section.  In  a  state  with  substantially  similar 
laws,  obtain  the  corresponding  computations 
by  the  management  of  each  state  nonmember 
bank. 

b.  Procedures.  Recalculate  management’s 
computations  (for  mathematical  accuracy) 
and  compare  management’s  calculations  to 
the  standards  defined  in  the  tests  set  forth  in 
paragraph  6.a.  of  this  section  to  ascertain 
whether  the  dividends  declared  fall  within 
the  permissible  levels  under  these  standards. 

If  dividends  are  not  permissible  in  the 
amounts  declared  under  such  standards, 
ascertain  whether  the  dividends  were 
declared  with  the  approval  of  the  appropriate 
federal  banking  agency  or  under  any  other 
exception  to  the  standards.  If  not,  report  the 
findings. 

7.  Dividends  Declared  by  Savings 
Associations. 

a.  Information.  Obtain  management’s 
documentation  of  the  OTS  determination 
whether  the  institution  is  a  Tier  1,  Tier  2,  or 
Tier  3  savings  association  and  management’s 
computations  of  its  capital  ratio  after 
declarations  of  dividends  under  the  Tier 
determined  by  the  OTS.  For  dividends 
declared,  obtain  copies  of  the  savings 
association’s  notihcations  to  the  OTS  to 
ascertain  whether  notihcations  were  made  at 
least  30  days  before  payment  of  any 
dividends. 

b.  Procedures:  Recalculate  management’s 
computations  (for  mathematical  accuracy) 
and  trace  amounts  used  by  management  in  its 
calculations  to  the  institution’s  TFRs. 

Section  II — Procedures  for  the  Independent 
Public  Accountant 

If  the  internal  auditor  has  performed  the 
procedures  set  forth  in  section  I  for  either  or 
both  Designated  Laws,  the  following 
procedures  may  be  performed  by  the 
independent  public  accountant  for  the 
appropriate  designated  law(s)  if  neither  the 
FDIC  nor  the  appropriate  federal  banking 
agency  has  objected  in  writing.  The  report  of 
procedures  performed  and  list  of  exceptions 
found  by  the  internal  auditor,  identifying  the 
institution  with  respect  to  which  any 
exception  was  found,  should  be  submitted  to 
the  audit  committee  of  the  board  of  directors. 
Management  should  file  a  summary  of  the 
internal  auditor’s  signiHcant  findings  and 
management’s  response  to  those  findings 
with  the  FDIC  at  the  same  time  as  the 
independent  public  accountant’s  attestation 
report  is  filed.^ 

’  Since  this  summary  supplements  the 
independent  public  accountant’s  attestation  on  the 
Designated  Laws,  the  FDIC  has  determined  that  the  , 
summary  is  exempt  from  public  disclosure 
consistent  with  the  guidance  in  Guideline  18  in 
Appendix  A  to  this  part  363. 


A.  Review  of  Designated  Laws.  Read  either 
or  both  of  the  Designated  Insider  Laws  and 
Designated  Dividend  Laws  applicable  to  the 
institution,  as  appropriate  to  the  engagement. 

B.  Information  and  Procedures.  Perform 
the  procedures  indicated  as  follows: 

1.  Designated  Laws.  Read  Section  I  of  this 
schedule.  Obtain  management’s  assessment 
contained  in  its  management  report  on  the 
institution’s  or  holding  company’s 
compliance  with  the  Designated  Laws  for  the 
fiscal  year. 

2.  Internal  Auditor’s  Workpapers. 

a.  Information.  If  an  internal  auditor 
performed  the  procedures  in  Section  I,  obtain 
the  internal  auditor’s  workpapers 
documenting  the  performance  of  those 
procedures  on  the  institution  and  the  chief 
internal  auditor’s  written  representation  that: 

(1)  The  internal  auditor  or  audit  staff,  if 
applicable,  performed  the  procedTires  listed 
in  section  I  on  the  institution; 

(2)  The  internal  auditor  tested  a  sufficient 
number  of  transactions  governed  by  the 
Designated  Laws  so  that  the  testing  was 
representative  of  the  institution’s  volume  of 
transactions; 

(3)  The  workpapers  accurately  reflect  the 
work  performed  by  the  internal  auditor  and, 
if  applicable,  the  internal  audit  staff; 

(4)  The  workpapers  obtained  are  complete; 
and 

(5)  The  internal  auditor’s  report,  which 
describes  the  procedures  performed  for  the 
fiscal  year  as  well  as  the  internal  auditor's 
findings  and  exceptions  noted,  has  been 
presented  to  the  institution’s  audit 
committee. 

b.  Procedures. 

(1)  Compare  the  workpapers  to  the 
procedures  that  are  required  to  be  performed 
under  section  I.  Report  as  an  exception  any 
procedures  not  documented  and  any 
procedures  for  which  the  sample  size  is  not 
sufficient. 

(2)  Compare  the  exceptions  and  errors 
listed  by  the  internal  auditor  in  its  report  to 
the  audit  committee  to  those  found  in  the 
workpapers,  and  report  as  an  exception  any 
exception  or  error  found  in  the  internal 
auditor’s  workpapers  and  not  listed  in  the 
internal  auditor’s  list  of  exceptions. 

3.  Testing,  a.  The  independent  public 
accountant  should  perform  the  procedures 
listed  in  Section  I  on  representative  samples 
of  the  insiders  and/or  transactions  of  the 
institution  to  which  the  Designated  Law 
applies.  If  the  institution’s  internal  auditor  is 
performing  the  procedures  in  Section  I,  the 
samples  tested  by  the  independent  public 
accountant  should  be  at  least  30  percent  of 
the  size  of  the  samples  tested  by  the  internal 
auditor  although  samples  selected  by  the 
accountant  should  be  from  the  population  at 
large.  However,  if  there  are  so  few 
transactions  in  any  area  that  the  internal 
auditor  cannot  use  sampling,  but  must  test  all 
transactions,  the  independent  public 
accountant  should  also  test  all  transactions. 

b.  If  the  testing  is  being  performed  on  a 
holding  company  with  more  than  one 
subsidiary  institution  that  is  subject  to  this 
part  363  (covered  subsidiary),  the  samples 
tested  should  include  a  combination  of 
insiders  and  transactions  from  each  covered 
subsidiary  with  total  assets  (after  deductions 


of  intercompany  amounts  that  would  be 
eliminated  in  consolidation)  in  excess  of  25 
percent  of  the  holding  company’s  total  assets 
every  fiscal  year.  Samples  should  be  tested 
for  each  smaller  covered  subsidiary  at  least 
every  other  fiscal  year  unless  the  holding 
company  has  more  than  eight  covered 
subsidiaries,  in  which  case  the  samples  to  be 
tested  for  each  Designated  Law  should  be 
drawn  fiom  each  smaller  covered  subsidiary 
at  least  every  third  fiscal  year. 

4.  Reports  Concerning  Holding  Companies. 
Only  one  report  of  any  exceptions  noted  from 
application  of  the  procedures  in  section  II 
performed  by  the  independent  public 
accountant  should  be  filed  as  required  by 
guideline  3  in  Appendix  A  to  this  part  363, 
but  the  report  should  identify,  for  each 
exception  or  error  noted,  the  identity  of  the 
covered  subsidiary  to  which  it  relates. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  31st  day  of 
January,  1995. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[FR  Doc.  95-3176  Filed  2-14-95;  8:45  am) 
BILUNQ  CODE  6174-41-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-251-AD] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747—400  series  airplanes, 
that  currently  requires  a  revision  to  the 
input  wiring  for  the  flap  control  unit. 
This  action  would  require  a  new 
systems  test  for  the  wiring  of  the  trailing 
edge  flap.  The  proposal  would  also 
expand  the  applicability  of  the  existing 
AD  to  include  additional  airplanes.  This 
proposal  is  prompted  by  a  report 
indicating  that  a  wiring  error  was  not 
detected  by  the  system  test  required  by 
the  existing  AD.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  possibility  of  an  all-flaps-up 
landing  due  to  the  loss  of  control  of  all 
flap  operations. 

DATES:  Comments  must  be  received  by 
April  10, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
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Attention:  Rules  Docket  No.  94-NM- 
251-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  Seattle  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-1760;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argviments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Nmnber  94-NM-251-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


94-NM-251-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  July  1, 1994,  the  FAA  issued  AD 
94-14-21,  amendment  39-8970  (59  FR 
35240,  July  11, 1994),  applicable  to 
certain  Boeing  Model  747—400  series 
airplanes,  to  require  a  revision  to  the 
input  wiring  for  the  flap  control  unit 
(FCU).  That  action  was  prompted  by 
reports  of  disconnection  of  the  Landing 
Gear  Module  electrical  connectors, 
which  can  result  in  the  loss  of  the 
primary,  secondary,  and  alternate 
control  of  the  flaps.  The  requirements  of 
that  AD  are  intended  to  prevent  the 
possibility  of  an  all-flaps-up  landing 
due  to  the  Toss  of  control  of  all  flap 
operations. 

Since  issuance  of  that  AD,  an  operator 
has  reported  a  wiring  error  of  the 
Landing  Gear  Module  that  was  not 
detected  by  the  system  test  (Work 
Package  I)  required  by  AD  94-14-21, 
and  described  in  Boeing  Service 
Bulletin  747-27A2346,  Revision  1, 
dated  May  19, 1994.  This  wiring  error 
could  allow  the  connectors  to  become 
disconnected,  and  all  FCU  modes  of  flap 
operation  (primary,  secondary,  and 
alternate  control  of  flaps)  could  be  lost. 
This  condition,  if  not  corrected,  could 
result  in  all-flaps-up  landing  due  to  the 
loss  of  control  of  all  flap  operations. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-27A2346, 
Revision  2,  dated  January  12, 1995, 
which  provides  procedures  for  a 
systems  test  (Work  Package  II)  of  the 
trailing  edge  flap  to  detect  incorrect 
wiring.  It  also  expands  the  effectivity 
listing  to  include  additional  affected 
airplanes. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-14-21  to  continue  to 
require  revision  of  the  input  wiring  for 
the  flap  control  unit,  but  would  include 
the  addition  of  a  new  systems  test  for 
the  wiring  of  the  trailing  edge  flap.  The 
proposed  AD  also  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

As  a  result  of  recent  commvmications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 


the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

There  are  approximately  310  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  36  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  .5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,080,  or  $30  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8970  (59  FR 
35240,  July  11, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  94-NM-251-AD.  Supersedes 
AD  94-14-21,  Amendment  39-8970. 
Applicability :.MoAe\  747—400  series 
airplanes  having  line  numbers  696  through 
1036  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modihed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  conffguration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  conhguration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  horn 
the  applicability  of  this  AD. 

,  Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  94-14-21,  amendment  39-8970.  As 
allowed  by  the  phrase,  “unless  accomplished 
previously,”  if  those  requirements  of  AD  94- 
14-21  have  already  been  accomplished,  this 
AD  does  not  require  that  those  actions  be 
repeated. 

To  prevent  the  possibility  of  an  all-flaps- 
up  landing  due  to  the  loss  of  control  of  flap 
operations,  accomplish  the  following; 

(a)  For  airplanes  having  serial  numbers  696 
through  1019  inclusive,  and  1021  through 
1026  inclusive:  Within  30  days  after  August 
10, 1994  (the  effective  date  of  AD  94—14—21, 
amendment  39-8970),  revise  the  input  wiring 
for  the  flap  control  unit  (FCU)  in  accordance 
with  Boeing  Service  Bulletin  747-27A2346, 
Revision  1,  dated  May  19, 1994,  or  Revision 
2,  dated  January  12, 1995. 

(b)  For  airplanes  having  serial  numbers 
1020,  and  1027  through  1036  inclusive: 


Within  30  days  after  the  effective  date  of  this 
AD,  revise  the  input  wiring  for  the  FCU  in 
accordance  with  Boeing  Service  Bulletin 
747-27A2346,  Revision  2,  dated  January  12, 
1995. 

(c)  For  airplanes  having  serial  numbers  696 
through  1036  inclusive:  Within  120  days 
after  the  effective  date  of  this  AD,  perform 
the  additional  systems  test  for  the  wiring  of 
the  trailing  edge  flap  in  accordance  with 
Boeing  Service  Bulletin  747-27A2346, 
Revision  2,  dated  January  12, 1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Aircraft  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of'the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  February  9, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  95-3752  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  94-NM-218-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Jetstream  Model  4101  airplanes,  that 
currently  requires  modification  of  the 
mounting  structure  of  the  elevator 
controls  on  the  rear  pressure  bulkhead. 
That  proposal  was  prompted  by  results 
of  a  structural  analysis  which  indicate 
that  certain  structure  in  the  elevator 
control  system  may  be  subject  to 
deformation  when  maximum  load  is 
exerted  by  the  pilot(s)  in  the  event  of  a 
jam  in  the  elevator  control  cables.  This 
action  would  limit  the  applicability  of 
the  rule.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  controllability  of  the  airplane 
due  to  structural  deformation  in  the 
elevator  control  system. 


DATES:  Comments  must  be  received  by 
March  27, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
218-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
smnmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-218— AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-218-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  Jime  23, 1994,  the  FAA  issued  AD 
94-14-07,  amendment  39-8959  (59  FR 
35247,  July  11, 1994],  applicable  to  all 
Jetstream  Model  4101  airplanes,  to 
require  modification  of  the  mounting 
structure  of  the  elevator  controls  on  the 
rear  pressure  bulkhead.  That  action  was 
prompted  by  the  results  of  a  structural 
analysis  which  indicate  that  certain 
structure  in  the  elevator  control  system 
may  be  subject  to  deformation  when 
maximum  load  is  exerted  by  the  pilot(s) 
in  the  event  of  a  jam  in  the  elevator 
control  cables.  The  requirements  of  that 
AD  are  intended  to  prevent  reduced 
controllability  of  the  airplane  due  to 
structural  deformation  in  the  elevator 
control  system. 

Since  die  issuance  of  that  AD, 
Jetstream  has  issued  Revision  1  (dated 
October  3, 1994)  to  Service  Bulletin  J41- 
53-012-41262A,  which  was  referenced 
in  AD  94-17-04  as  the  appropriate 
source  of  service  information.  This 
revision  of  the  service  bulletin  is 
essentially  the  same  as  the  originally 
issued  version,  insofar  as  the 
modification  procedures  described. 
However,  Revision  1  has  been  revised  to 
specify  that,  if  previously  installed,  a 
certain  modification  does  not  need  to  be 
reinstalled.  Additionally,  the  effectivity 
listing  in  Revision  1  has  been  limited  to 
specify  only  those  Model  4101  airplanes 
on  which  the  modification  has  not  been 
accomplished.  The  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  Revision  1  as 
mandatory. 

Since  AD  94-14-07  currently  is 
applicable  to  “all”  Jetstream  Mode4 
4101  airplanes,  the  FAA  finds  that  the 
applicability  of  that  AD  must  be  revised 
to  limit  it  to  only  airplanes  on  which  the 
subject  modification  has  not  been 
accomplished.  Airplanes  that  have  been 
modified  previously  are  considered  to 
be  in  compliance  with  the  existing  AD, 
and  are  not  subject  to  the  unsafe 
condition  addressed  by  it.  In  accordance 
with  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  and 
Executive  Order  12866,  the  purpose  of 
AD’s  is  to  mandate  actions  to  correct 
imsafe  conditions  while  imposing  the 
least  necessary  burden  on  the  public. 
The  unsafe  condition  addressed  by  this 
AD  action  has  been  found  not  to  exist 


with  regard  to  airplanes  previously 
modified;  therefore,  to  make  the  AD 
applicable  to  airplanes  on  which  it  has 
been  determined  that  the  unsafe 
condition  does  not  exist  would  be 
contrary  to  this  purpose. 

Additionally,  the  FAA  considers  that 
revising  the  applicability  of  the  existing 
AD  is  necessary  in  order  to  eliminate 
any  ambiguity  regarding  whether  or  not 
airplanes  previously  modified  would  be 
required  to  be  modified  again. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  revise 
AD  94-14-07  to  limit  the  applicability 
to  airplanes  that  have  not  been 
previously  modified  in  accordance  with 
the  requirements  of  the  AD.  This 
proposed  revision  would  continue  to 
require  modification  of  the  mounting 
structure  of  the  elevator  controls  on  the 
rear  pressure  bulkhead  on  airplanes  not 
previously  modified. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  17  work  horns  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,160,  or  $1,020  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  xmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8959  (59  FR  ^ 
35247,  July  11,  1994),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  94-NM- 
218-AD.  Revises  AD  94-14-07, 
Amendment  39-8959. 

Applicability:  Model  4101  airplanes,  as 
listed  in  Jetstream  Service  Bulletin  J41-53- 
012— 41262A,  Revision  1,  dated  October  3, 
1994,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
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eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  due  to  structural  deformation  in  the 
elevator  control  system,  accomplish  the 
following: 

(a)  Within  6  months  after  August  10, 1994 
(the  effective  date  of  AD  94-14-07, 
amendment  39-8959),  modify  the  mounting 
structure  of  the  elevator  controls  on  the  rear 
pressure  bulkhead,  in  accordance  with 
Jetstream  Service  Bulletin  J41-53-012,  dated 
November  30, 1993,  or  Revision  1,  dated 
October  3, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frx>m  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  February  9, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-3753  Filed  2-14-95;  8:45  am) 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  91 -NM-1 95-AD] 

Airworthiness  Directives;  Boeing 
Modei  747-400  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  supersede  an  existing 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747-400  series 
airplanes.  That  action  would  have 
required  the  modification  of  certain 
distance  measuring  equipment  (DME), 
which  would  terminate  a  previously 
required  limitation  of  the  FAA- 


approved  Airplane  Flight  Manual 
(AFM)  that  prohibits  terminal  area  and 
enroute  area  navigation  operations 
under  certain  conditions.  Since  the 
issuance  of  the  NPRM,  the  Federal 
Aviation  Administration  (FAA)  has 
issued  separate  rulemaking  that  requires 
installation  of  the  modification 
proposed  in  the  NPRM.  Accordingly, 
the  proposed  rule  is  withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Skaves,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Transport  Airpleme  Directorate, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2795;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
supersede  AD  91-12-08,  amendment 
39-7019  (56  FR  25362,  June  4, 1991), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  was  published  in 
the  Federal  Register  on  November  1, 
1991  (56  FR  56177).  The  proposed  rule 
would  have  required  modification  of 
certain  distance  measuring  equipment 
(DME).  Accomplishment  of  that 
modification  would  have  constituted 
terminating  action  for  a  previously 
required  limitation  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  that  prohibits  terminal  area  and 
enroute  area  navigation  operations 
under  certain  conditions.  That  action 
was  prompted  by  the  development  of  a 
design  change  that  would  prevent 
erroneous  distance  information  from 
being  displayed  to  the  flight  crew  and 
sent  to  the  flight  management  computer 
(FMC).  The  proposed  actions  were 
intended  to  prevent  decreased  enroute 
area  navigation  (RNAV)  accuracy  or 
decreased  terminal  area  navigation 
capabilities,  which  may  thetMiecessitate 
missed  approaches,  the  use  of 
alternative  means  of  navigation  for 
approach,  or  diversion  to  an  alternative 
airport. 

Since  the  issuance  of  that  NPRM,  the 
FAA  issued  AD  94-02-02  (59  FR  2519, 
January  18, 1994),  applicable  to 
Rockwell  Intemational/Collins  Air 
Transport  Division  DME-700  Distance 
Measuring  Equipment.  (A  correction  of 
the  rule  was  published  in  the  Federal 
Register  on  February  23, 1994  (59  FR 
8519)).  That  AD  requires,  in  part, 
modification  of  certain  DME  units, 
including  those  units  installed  on  the 
Boeing  Model  747—400  series  airplanes 
that  would  have  been  applicable  to  the 
rule  proposed  by  the  NPRM. 

Since  modification  of  the  DME  units 
is  now  required  by  AD  94-02-02,  the 
FAA  finds  that  the  proposed 


requirements  of  the  NPRM  are 
unnecessary,  since  they  would  merely 
duplicate  those  currently  required  by 
AD  94-02-02.  Accordingly,  the 
proposed  rule  is  hereby  withdrawn. 

Additionally,  since  the  modification 
required  by  AD  94-02-02  eliminates  the 
need  for  the  AFM  limitation  required  by 
AD  91-12-08,  the  FAA  is  considering 
rescinding  that  AD  by  a  separate 
rulemaking  action.  • 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  fi-om 
issuing  another  notice  in  the  future,  nor 
does  it  conunit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  imder 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  91-NM-195-AD, 
published  in  the  Federal  Register  on 
November  1, 1991  (56  FR  56177),  is 
withdrawn. 

Issued  in  Renton,  Washington,  on  February 
9, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  95-3751  Filed  2-14-95;  8:45  am) 
BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 

[Docket  No.  94N-0380] 

Gastroenterology-Uroiogy  Devices; 
Effective  Date  of  the  Requirement  for 
Premarket  Approval  of  the  Implanted 
Mechanical/Hydraulic  Urinary 
Continence  Device 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  opportunity  to 
request  a  change  in  classification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
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of  completion  of  a  product  development 
protocol  (PDP)  for  the  implanted 
mechanical/hydraulic  urinary 
continence  device,  a  medical  device. 

The  agency  is  also  siunmarizing  its 
proposed  findings  regarding  the  degree 
of  risk  of  illness  or  injury  designed  to 
be  eliminated  or  reduced  by  requiring 
the  device  to  meet  the  statute’s  approval 
requirements,  and  the  benefits  to  the 
public  ft’om  the  use  of  the  device.  In 
addition,  FDA  is  aimouncing  an 
opportunity  for  interested  persons  to 
request  that  the  agency  chemge  the 
classification  of  the  device  based  on 
new  information. 

DATES:  Written  comments  by  June  15, 
1995;  requests  for  a  change  in 
classification  by  March  2, 1995.  FDA 
intends  that,  if  a  final  rule  based  on  this 
proposed  rule  is  issued,  PMA’s  will  be 
required  to  be  submitted  within  90  days 
of  the  effective  date  of  the  final  rule. 
ADDRESSES:  Submit  written  comments 
or  requests  for  a  change  in  classification 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 

FOR  FURTHER  INFORMATION  CONTACT:  John 

H.  Baxley,  or  John  F.  Guest,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-2194. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  I  (general 
controls),  class  II  (special  controls),  and 
class  III  (premarket  approval). 

Generally,  devices  that  were  on  the 
market  before  May  28, 1976,  the  date  of 
enactment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295),  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices, 
have  been  classified  by  FDA.  For  the 
sake  of  convenience,  this  preamble 
refers  to  both  the  devices  that  were  on 
the  market  before  May  28, 1976,  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
“preamendments  devices.’’ 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  III  is  subject  to. 
premarket  approval.  A  preamendments 
class  III  device  may  be  commercially 
distributed  without  an  approved  PMA 
or  declared  completed  PDP  until  90 
days  after  FDA’s  promulgation  of  a  final 


rule  requiring  premarket  approval  for 
the  device,  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  Also,  a  preamendments  device 
subject  to  the  rulemaking  procedures 
under  section  515(b)  of  Ae  act  is  not 
required  to  have  an  approved 
investigational  device  exemption  (IDE) 
(part  812  (21  CFR  part  812)) 
contemporaneous  with  its  interstate 
distribution  imtil  the  date  identified  by 
FDA  in  the  final  rule  requiring  the 
submission  of  a  PMA  for  the  device. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  to 
promulgate  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication,  in  the  Federal  Register,  of 
a  notice  of  proposed  rulemaking 
containing:  (1)  The  proposed  rule;  (2) 
proposed  findings  with  respect  to  the 
degree  of  risk  of  illness  or  injiuy 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  PMA  or  declared  completed 
PDP  and  the  benefit  to  the  public  from 
the  use  of  the  device;  (3)  an  opportunity 
for  the  submission  of  comments  on  the 
proposed  rule  and  the  proposed 
findings;  and  (4)  an  opportunity  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification  of  the 
device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  change  of  classification 
or  announcing  its  intent  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act.  If  FDA 
does  not  inftiate  such  a  proceeding, 
section  515(b)(3)  of  the  act  provides  that 
FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed  rule 
and  consideration  of  any  comments 
received,  promulgate  a  final  rule  to 
require  premarket  approval,  or  publish 
a  notice  terminating  Ae  proceeding.  If 
FDA  terminates  the  proceeding,  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act,  unless  the  reason  for  termination  is 
that  the  device  is  a  banned  device  under 
section  516  of  the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  promulgation  of  the  final 


rule  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  If  a  PMA  or  notice  of  completion 
of  a  PDP  is  not  filed  by  the  later  of  the 
two  dates,  commercial  distribution  of 
the  device  is  required  to  cease.  The 
device  may,  however,  be  distributed  for 
investigational  use  if  the  manufactmer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  notice  of  completion  of  a  PDP 
is  not  filed  by  the  later  of  the  two  dates, 
and  no  IDE  is  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(f)(1)(A)  of  the 
act,  and  subject  to  seizure  and 
condemnation  under  section  304  of  the 
act  (21  U.S.C.  334)  if  its  distribution 
continues.  Shipment  of  the  device  in 
interstate  commerce  will  be  subject  to 
injunction  under  section  302  of  the  act 
(21  U.S.C.  332),  and  the  individuals 
responsible  for  such  shipment  will  be 
subject  to  prosecution  under  section  303 
of  the  act  (21  U.S.C.  333).  FDA  has  in 
the  past  requested  that  manufacturers 
take  action  to  prevent  the  further  use  of 
devices  for  which  no  PMA  or  notice  of 
completion  of  a  PDP  has  been  filed  and 
may  determine  that  such  a  request  is 
appropriate  for  implanted  mechanical/ 
hydraulic  urinary  continence  devices. 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  a  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  “the  thirty 
month  ‘grace  period’  afforded  after 
classification  of  a  device  into  class  III 
*  *  *  is  sufficient  time  for 
manufacturers  and  importers  to  develop 
the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval.’’  (H.  Rept.  94-853, 
94th  Cong.,  2d  sess.  42  (1976).) 

A.  Classification  of  the  Implanted 
Mechanical  Hydraulic  Urinary 
Continence  Device 

In  the  Federal  Register  of  November 
23,  1983  (48  FR  53012  at  53026),  FDA 
issued  a  final  rule  classifying  the 
implanted  mechanical/hydraulic 
urinary  continence  device  into  class  III 
§  876.5280  (21  CFR  876.5280).  The 
preamble  to  the  proposal  to  classify  the 
device  (46  FR  7610,  January  23, 1981) 
included  the  recommendation  of  the 
Gastroenterology-Urology  Devices 
Advisory  Panel  (the  Panel),  an  FDA 
advisory  committee,  which  met  on 
September  26  and  27, 1976,  regarding 
the  classification  of  the  device.  The 
Panel  recommended  that  the  device  be 
in  class  III,  and  identified  certain  risks 
to  health  presented  by  the  device.  FDA 
agreed  with  the  Panel’s 
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recommendation  and  proposed  that  the 
implanted  mechanictd/hydraulic 
urinary  continence  device  be  classified 
into  class  III.  The  proposal  stated  that 
the  agency  believed  that  general 
controls  and  performemce  standards  are 
insufficient  to  provide  reasonable 
assurances  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  insufficient  information  to 
establish  a  standard  to  provide 
reasonable  assurances  of  the  safety  and 
effectiveness  of  the  device.  The  proposal 
stated  that  premarket  approval  is 
necessary  for  this  device  because  it 
presents  a  potential  imreasonable  risk  of 
injury  due  to:  (1)  Adverse  tissue 
reaction  and  erosion;  (2)  leakage  of 
urine  secondary  to  device  defects;  (3) 
infection  resulting  from  defects  in  the 
design,  construction,  packaging,  or 
processing  of  the  device;  (4)  urinary 
tract  infection,  secondary  to  urine  stasis, 
occurring  as  a  result  of  the  inflation  cuff 
locking  in  the  closed  position;  and  (5) 
additional  surgery  that  might  be 
required  as  a  result  of  a  mdfunction  of 
the  device.  In  support  of  its  proposal  to 
strengthen  regulatory  surveillance  of  the 
device,  FDA  cited  references  supporting 
the  proposed  classification. 

The  preamble  to  the  November  23, 
1983,  final  rule  (48  FR  53012) 
classifying  the  device  into  class  III 
advised  that  the  earliest  date  by  which 
PMA’s  for  the  device  could  be  required 
was  June  30, 1986,  or  90  days  after 
promulgation  of  a  rule  requiring 
premarket  approval  for  the  device, 
whichever  occurs  later.  In  the  Federal 
Register  of  January  6, 1989  (54  FR  550), 
FDA  published  a  notice  of  intent  to 
initiate  proceedings  to  require 
premarket  approval  of  31 
preamendments  class  III  devices 
assigned  a  high  priority  by  FDA  for  the 
application  of  premarket  approval 
requirements.  Among  other  things,  the 
notice  described  the  factors  FDA  takes 
into  account  in  establishing  priorities 
for  proceedings  under  section  515(b)  of 
the  act  for  promulgating  final  rules 
requiring  that  preamendments  class  III 
devices  have  approved  PMA’s. 

Although  the  implanted  mechanical/ 
hydraulic  luinary  continence  device 
was  not  listed  among  these  31  devices, 
the  agency  has  received  more  than  2,700 
medical  device  reports  (MDR’s)  since 
1984  for  this  device.  Additionally,  the 
types  of  problems  identified  in  these 
reports  are  similar  to  those  identified 
during  the  classification  proceedings  of 
the  device.  Therefore,  FDA  has 
determined  that  the  implanted 
mechanical/hydraulic  luinary 
continence  device  identified  in 
§  876.5280  has  a  high  priority  for 


initiating  a  proceeding  to  require 
premarket  approval.  Accordingly,  FDA 
is  commencing  a  proceeding  under 
section  515(b)  of  ^e  act  to  require  that 
the  implanted  mechanical/hydraulic 
urinary  continence  device  has  an 
approved  PMA  or  a  declared  completed 
PDP. 

B.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
implanted  mechanical/hydiaulic 
urinary  continence  device  within  90 
days  after  promulgation  of  any  final  rule 
based  on  this  proposal.  An  applicant 
whose  device  was  legally  in  commercial 
distribution  before  May  28, 1976,  or  has 
been  foimd  by  FDA  to  be  substantially 
equivalent  to  such  a  device,  will  be 
permitted  to  continue  marketing  the 
implanted  mechanical/hydraulic 
urinary  continence  device  during  FDA’s 
review  of  the  PMA  or  notice  of 
completion  of  the  PDP.  FDA  intends  to 
complete  the  review  of  any  PMA  for  the 
device  within  180  days  and  a  notice  of 
completion  of  a  PDP  within  90  days  of 
the  date  of  filing.  FDA  cautions  that, 
under  section  515(d)(l)(B)(i)  of  the  act, 
FDA  may  not  enter  into  an  agreement  to 
extend  the  review  period  for  a  PMA 
beyond  180  days  imless  the  agency 
finds  that  ••*  *  *  the  continued 
availability  of  the  device  is  necessary  for 
th^ublic  health.” 

FDA  intends  that,  under  §  812.2(d), 
the  preamble  to  any  final  rule  based  on 
this  proposal  will  state  that,  as  of  the 
date  on  which  a  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemptions  in  §  812.2(c)(1) 
and  (c)(2)  fi:om  the  requirements  of  the 
IDE  regulations  for  preamendments 
class  III  devices  will  cease  to  apply  to 
emy  implanted  mechanical/hydraulic 
urinary  continence  device  which  is:  (1) 
Not  legally  on  the  market  on  or  before 
that  date,  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
is  not  filed  by  that  date,  or  for  which 
PMA  approval  has  been  denied  or 
withdrawn. 

If  a  PMA  or  notice  of  completion  of 
a  PDP  for  the  implanted  mechanical/ 
hydraulic  urinary  continence  device  is 
not  filed  with  FDA  within  90  days  after 
the  date  of  promulgation  of  any  final 
rule  requiring  premarket  approval  for 
the  device,  commercial  distribution  of 
the  device  must  cease.  The  device  may 
be  distributed  for  investigational  use 
only  if  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  are  met.  The  requirements  for 
significant  risk  devices  include 
submitting  an  IDE  application  to  FDA 


for  its  review  and  approval.  An 
approved  IDE  is  required  to  be  in  effect 
before  an  investigation  of  the  device 
may  be  initiated  or  continued.  FDA, 
therefore,  cautions  that  IDE  applications 
should  be  submitted  to  FDA  at  least  30 
days  before  the  end  of  the  90-day  period 
after  the  final  rule  to  avoid  interrupting 
investigations. 

C.  Description  of  the  Device 

An  implanted  mechanical/hydraulic 
urinary  continence  device  is  a  device 
used  to  treat  luinary  incontinence  by 
the  application  of  continuous  or 
intermittent  pressure  to  occlude  the 
urethra.  The  totally  implanted  device 
may  consist  of  either  a  static  pressure 
pad,  or  a  system  with  a  container  of 
saline  or  radiopaque  fluid  in  the 
abdomen  and  a  manual  pump  and  valve 
imder  the  skin  surface  that  is  coimected 
by  tubing  to  an  adjustable  pressure  pad 
or  to  a  cuff  aroimd  the  urethra.  The  fluid 
is  piunped  as  needed  from  the  container 
to  inflate,  the  pad  or  cufi  to  compress  the 
luethra.  These  devices  are  most 
commonly  constructed  ft'om  siUcone 
elastomers.  Additionally,  static  pressvne 
pad  designs  have  been  l^own  to  contain 
silicone  gel  and/or  poly\uethane  foam 
covering. 

The  proposed  rule  to  require 
premarket  approval  of  implanted 
mechanical/hydraulic  urinary 
continence  devices  applies  to  legally 
marketed  implanted  mechanical/ 
hydraulic  urinary  continence  devices 
identified  above  that  were  commercially 
distributed  before  May  28, 1976,  and  to  • 
devices  introduced  into  commercial 
distribution  since  that  date  that  have 
been  found  to  be  substantially 
equivalent  to  such  implanted 
mechanical/hydraulic  urinary 
continence  devices. 

D.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
implanted  mechanical/hydraulic 
luinary  continence  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP;  and  (2)  the  benefits  to  the  public 
firom  the  use  of  the  device. 

E.  Degree  of  Risk 

After  considering  the  information 
discussed  by  the  Panel  during  the 
classification  proceedings,  as  well  as  the 
published  literature  and  MDR’s,  FDA 
has  evaluated  the  risks  associated  with 
the  implanted  mechanical/hydraulic 
urinary  continence  device.  FDA  now 
believes  that  the  following  are 
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significant  risks  associated  with  the  use 
of  the  implanted  mechanical/hydraulic 
vuinary  continence  device; 

1.  Erosion  of  the  Implanted  Mechanical/ 
Hydraulic  Urinary  Continence  Device 

Erosion  is  the  destruction  or 
breakdown  of  tissue  and  is  the  most 
common  cause  of  failiure  in  the 
implanted  mechanical/hydraulic 
urinary  continence  device  (Refs.  1 
throu^  5).  Cuff  erosion  into  the  urethra 
or  bladder  neck  is  a  serious 
complication  that  has  been  frequently 
reported  (Refs.  3  and  6  through  15).  This 
type  of  erosion  makes  reimplantation 
difficult  and  is  associated  with  higher 
complication  rates  for  reimplantation 
(Refs.  1  and  16  through  18)  of  the 
device.  Erosion  of  the  pump  through  the 
labia,  vagina,  scrotum  (Refs.  14  and  19 
through  21),  and  the  perineum  (Refs.  2, 

9,  and  22)  have  also  been  reported. 

Erosion  often  occurs  as  a  result  of  low 
grade,  nonclinical  infection  of  the 
prosthesis  (Refs.  9, 14,  and  23  through 
28).  Other  factors  which  can  contribute 
to  erosion  include  previous  surgery  (Ref. 
11),  poor  vascularization  (Refs.  27  and 
29  through  31),  prior  pelvic  irradiation 
(Refs.  17,  28,  and  32  through  35), 
improper  cuff  size  (Ref.  30),  improper 
reservoir  volume  (Ref.  17),  surgical 
injury  (Refs.  18  and  24),  excessive 
urethral  compression  (Ref.  16),  and 
prematiire  activation  (Refs.  19  and  27). 

2.  Infection 

Infection,  a  risk  of  any  surgical 
implant  procedure,  is  associated  with 
the  use  of  implanted  mechanical/ 
hydraulic  urinary  continence  devices 
(Refs.  7, 10, 12,  33,  and  36  through  39). 
Infection  is  one  of  the  most  serious 
potential  complications  of  device 
implantation  and  usually  necessitates 
removal  of  the  prosthesis  (Refs.  7,  40, 
and  41).  As  in  any  implantation 
procedure,  compromised  device  sterility 
and/or  surgical  techniques  may  be  major 
contributing  factors  to  this  risk  (Refs.  40 
and  42).  Additionally,  a  life-long  risk  for 
hematogenously  seeded  infection 
possibly  exists  in  these  patients  and 
antibacterial  prophylaxis  for  subsequent 
dental  and  surgical  procedures  may  be 
needed  (Ref.  40). 

3.  Mechanical  Malfunctions 

Fluid  leakage  is  one  of  the  most 
commonly  reported  mechanical 
malfunctions  (Refs.  2,  26,  28,  37,  43,  and 
44)  of  implanted  mechanical/hydraulic 
lurinary  continence  devices.  Fluid  can 
leak  from  the  cufT  or  pad  (Refs.  7, 13,  21, 
31,  and  45),  reservoir  (Refs.  7, 13,  and 
31),  or  connectors  (Ref.  10).  Leakage 
from  the  cuff  has  been  associated  with 
cuff  folding  and  attendant  material  wear 


(Refs.  31,  36,  and  46).  This  malfunction 
results  in  inadequate  cuff  pressure  and 
incontinence  (Ref.  7).  Tube  kinking  is 
another  reported  device  malfunction 
(Refs.  7, 12,  26,  28,  34,  37,  43,  44,  and 
47).  Also,  disconnection  of  the  tubing 
from  components  of  the  device  can 
occur  (Ref.  19).  Pump  assembly  failure 
is  another  noted  complication  (Refs.  2, 

19,  36,  37,  emd  44)  of  this  implant.  This 
can  include  malfunction  of  the  valves 
within  the  hydraulic  system  (Ref.  45). 
Finally,  balloon  herniation  has  been 
noted  (Ref.  17).  Device  malfunction 
usually  requires  replacement  or  revision 
surgery  (Refs.  7  and  43). 

4.  Iatrogenic  Disorders 

Iatrogenic  complications  can  occur  as 
a  result  of  any  medical  procedure, 
including  implantation  of  the  implanted 
mechanical/hydraulic  urinary 
continence  device.  Improper  device 
handling  (including  cutting  or  nicking 
of  the  device)  can  lead  to  device 
malfunctions.  Inadequate  pressure 
within  the  system  (due  to  selection  of 
incorrect  cuff  or  reservoir  size)  results  in 
either  incontinence  (due  to  inadequate 
urethral  closing  pressure)  or  outflow 
obstruction  (due  to  excessive  urethral 
closing  pressure),  both  of  which  lead  to 
the  need  for  reoperation  (Refs.  7, 12,  30, 
and  34).  This  may  be  due  to  a  lack  of 
guidance  for  determining  the 
appropriate  device  size  for  an 
individual  patient  (Refs.  2, 9,  25,  31, 
and  48).  Erosion  secondary  to  infection, 
can  be  caused  by  intraoperative  field 
contamination  or  urethral  or  vaginal 
injury  (Refs.  26  and  42).  Finally, 
intraoperative  and  postoperative  kinks 
in  the  tubing  can  occur  due  to  incorrect 
tubing  leng&  (Ref.  7)  and  result  in  a  low 
urethral  closure  pressure  (Refs.  9,  34, 
and  48). 

5.  Hydronephrosis 

Hydronephrosis  refers  to  the  dilation 
of  the  upper  urinary  tract  as  a  result  of 
chronic  obstruction  to  urine  outflow, 
which  can  lead  to  kidney  damage.  Some 
authors  have  reported  an  elevated 
incidence  of  hydronephrosis  following 
implantation  of  the  implanted 
mechanical/hydraulic  urinary 
continence  device  (Refs.  49  though  52). 
This  complication  has  mostly  occurred 
when  the  device  is  implanted  in 
patients  with  myelopathy.  It  has  been 
theorized  that  the  development  of 
hydronephrosis  is  due  to  a  combination 
of  slight  detrusor  hyperreflexia  and  low 
bladder  capacity  (Ref.  49).  Other 
researchers  have  noted  the  development 
of  detrusor  hypertonicity  after 
implantation,  leading  to  hydronephrosis 
(Ref.  52).  The  pathogenesis  and 


incidence  of  this  risk  is  unknown  and 
requires  further  study. 

6.  Human  Carcinogenicity 

Carcinogenesis  has  been  widely 
discussed  as  a  reputed  risk  secondary  to 
implcmtation  of  any  material.  Evidence 
from  the  literature  indicates  that  in 
animal  studies,  different  forms  of 
silicone  have  been  associated  with 
various  types  of  cancer  (Refs.  53  through 
57).  Cases  of  several  types  of  cancer  in 
humans  have  been  reported  in 
association  with  various  forms  of 
implanted  silicone  (Refs.  58  through 
61). 

7.  Human  Reproductive  and  Teratogenic 
Effects 

The  effect  of  certain  silicone 
compoimds  on  the  reproductive 
potential  of  the  male  is  largely 
unknown.  Le  Vier  and  Jankowiak  report 
that  at  least  one  form  of  organosiloxane, 
which  is  known  to  be  present  in  some 
silicone  gels,  mimics  estrogens  in  the 
male  rat,  leading  to  rapid  testicular 
atrophy  (Ref.  62). 

Teratogenesis  includes  the  origin  or 
mode  of  production  of  a  malformed 
fetus  and  the  disturbed  growth 
processes  involved  in  the  production  of 
a  malformed  fetus.  Studies  using 
silicone  fluid  in  animals  have  been 
minimal,  and  yield  contradictory  and 
inconclusive  results  (Refs.  63  through 
65).  Prolonged  contact  with  either 
silicone  elastomer,  or  silicone  gel-filled 
membrane  in  devices  containing 
silicone  gel,  presents  a  potential  risk  of 
teratogenicity  in  humans.  Further  study 
of  these  risks  is  necessary. 

8.  Immime  Related  Connective  Tissue 
Disorders — Immunological  Sensitization 

Immxmological  sensitization  may  be  a 
serious  risk  associated  with  an 
implanted  mechanical/hydraulic 
urinary  continence  device.  Recent 
clinical  data  have  shoAvn  that  silicone 
elastomers  are  capable  of  producing 
immime  responses  (Ref.  66).  Immime 
related  connective  tissue  disorders  have 
also  been  reported  in  women  who  have 
silicone  gel-filled  devices  or  who  have 
had  silicone  injections  in  augmentation 
mammoplasty.  There  are  clinical  reports 
of  several  patients  who  have  \mdergone 
augmentation  mammoplasty  with 
silicone  gel-filled  breast  prostheses  and 
later  presented  with  connective  tissue 
disease-like  syndromes  (Ref.  67). 
Recently,  Naim  et.  al.  conducted  studies 
in  rats  which  demonstrated  that  silicone 
gel  is  a  potent  immunological  adjuvant 
(Ref.  68).  Because  implanted 
mechanical/hydraulic  urinary 
continence  devices  may  consist  of 
similar  silicone  elastomers  and  gels. 
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further  study  of  the  potential  risk  of 
immune  related  connective  tissue 
disorders  in  humans  with  these 
implants  is  warranted. 

9.  Biological  Effects  of  Silica 

Amorphous  (fumed)  silica  is  boimd  to 
the  silicone  in  the  elastomer  of  the 
implanted  mechanical/hydraulic 
urinary  continence  device,  and  may  be 
fibrogenic  and  immimogenic.  Fumed 
silica  and  the  silicone  elastomer  each 
elicit  cellular  responses  in  rats  (Ref.  69). 
Researchers  have  reported  that  there  is 
an  association  between  industrial 
exposure  to  silica  and  development  of 
systemic  lupus  erythematosus  (Ref.  41). 
The  biological  effects  of«ilica, 
particularly  the  immimologic 
component  of  these  reactions,  present  a 
potential  risk  for  device  recipients  and 
need  to  be  examined. 

10.  .Silicone  Particle  Shedding,  Silicone 
Gel  Leakage,  and  Associated  Migration 

Silicone  particle  shedding  and 
subsequent  migration  have  been 
reported  with  genitourinary  prosthetic 
devices,  including  implanted 
mechanical/hydraulic  urinary 
continence  devices  (Refs.  70  and  71). 
Silicone  gel  leakage  and  migration  from 
the  silicone  elastomer  envelope,  either 
from  rupture  of  the  envelope  or  by 
leaking  of  the  gel  through  die  envelope 
(gel  “bleed”),  are  also  potential 
significant  risks  of  implanted 
mechanical/hydraulic  urinary 
continence  devices  containing  silicone 
gel.  Rupture  of  the  envelope  with  gel 
leakage  and  subsequent  migration  may 
be  secondary  to  surgical  technique,  or 
may  result  from  mechanical  stresses 
such  as  device  usage,  trauma,  and  wear 
on  the  envelope,  and  necessitates 
removal  of  the  implant.  In  addition, 
silicone  gel-filled  breast  implants  are 
reported  to  “bleed”  micro  amounts  of 
silicone  through  the  intact  silicone 
elastomer  shell  into  the  surroimding 
tissues  (Refs.  72  through  81). 
Furthermore,  fluorosilicone  gels  have 
been  used  to  lubricate  the  inner  surfaces 
of  cuff  shells  (Ref.  36)  and,  therefore,  are 
an  additional  source  for  gel  bleed. 
Although  diffusion  of  silicone  gel 
through  the  elastomer  envelope  and 
silicone  particle  shedding  have  not 
specifically  been  measured  (e.g., 
quantified)  in  the  implanted 
mechanical/hydraulic  urinary 
continence  device,  they  have  been 
reported  (Ref.  70)  and,  therefore, 
particle  shedding  and  gel  bleed 
continue  to  be  potential  risks  with  this 
device  and  need  to  be  evaluated. 
Migration  of  the  particles  and  gel  into 
the  human  body  presents  the  potential 
for  development  of  adverse  effects  such 


as  granulomas,  lymphadenopathy,  or 
cellular  immime  response  (Refs.  41,  58, 
59,  70,  and  71).  The  ultimate  fate  of 
migrating  silicone  particles  or  silicone 
gel  within  the  body  is  currently  not  well 
understood.  It  should  be  noted  that  the 
use  of  silicone  gel  in  these  devices  may 
have  been  discontinued. 

11.  Degradation  of  Polyurethane 
Elastomer 

Polyurethane  elastomer  materials, 
which  may  be  present  in  some 
implanted  mechanical/hydraulic 
urinary  continence  devices,  may 
degrade  over  time  and  release 
degradation  products  such  as  methylene 
diamine  or  toluene  diamine,  which  are 
potential  carcinogens  in  animals  (Refs. 

82  and  83).  FDA.  is  not  aware  of  any 
mechanical/hydraulic  urinary 
incontinence  devices  which  ciurently 
use  this  material.  This  potential  risk  is 
associated  only  with  those  implanted 
mechanical/hydraulic  urinary 
continence  devices  that  contain 
polyurethane  elastomers. 

12.  Degradation  of  Polyurethane  Foam 

This  potential  risk  is  associated  only 
with  those  implanted  mechanical/ 
hydraulic  urinary  continence  devices 
that  are  covered  with  polyurethane 
foam.  The  polyvirethane  foam  material 
that  has  been  used  to  cover  some 
devices  is  known  to  degrade  over  time 
with  a  potential  breakdown  product  of 
2,4  diaminotoluene  (TDA),  a  known 
carcinogen  in  animals  (Refs.  84  through 
89).  The  fate  of  the  degraded  product  in 
vivo  is  unknown  to  date,  and  the  use  of 
this  material  in  implanted  mechanical/ 
hydraulic  urinary  continence  devices 
may  have  been  discontinued.  Case 
reports  of  polyurethane  foam  covered 
silicone  gel-filled  breast  implants 
indicate  that  there  is  greater  difficulty 
with  the  removal  of  this  type  of 
prosthesis  due  to  firagmented 
polyiurethane  shell  and/or  capsular 
tissue  ingrowth  (Refs.  90  through  96). 
Also,  foreign  body  response  has  been 
reported  concurrent  with  the  use  of  the 
polyurethane  foam  covered  testicular 
prosthesis  in  humans  (Ref.  97). 

13.  Other  Reported  Complications 

The  following  are  among  the 

additional  risks  which  have  also  been 
reported  with  the  implanted 
mechanical/hydraulic  urinary 
continence  device;  perineal  discomfort/ 
pain  (Refs.  10, 17,  and  27);  development 
of  bladder  hyperreflexia  (Refs.  98 
through  100);  worsening/persistence  of 
incontinence  (Refs.  51,  99,  and  100); 
urinary  retention  (Refs.  51  and  101); 
hematoma  (Ref.  28);  seroma  (Ref.  44); 
inguinal  hernia  formation  (Ref.  102); 


fibrous  capsule  formation,  failure  of  cuff 
to  deflate,  broken  tubing  (Ref.  51); 
fistula  formation  firom  urethral  erosion 
(Ref.  8);  urethral  scarring  (Ref.  99); 
bleeding  (Ref.  103);  ured^al  stricture 
requiring  urethrotomy  (Ref.  101);  wound 
dehiscence,  pelvic  abscess  (Ref.  104); 
and  fistula  to  the  skin  (Ref.  10). 

F.  Benefits  of  the  Device 

The  implanted  mechanical/hydraulic 
urinary  continence  device  is  intended  to 
provide  intermittent  or  continuous 
pressure  to  occlude  the  urethra,  thereby 
restoring  urinary  continence.  The  device 
is  indicated  in  males  or  females  whose 
urinary  sphincter  is  dysfunctional. 

Implants  have  been  used  to  treat 
incontinence  resulting  from 
prostatectomy,  myelopathy  (e.g.,  spina 
bifida,  myelomeningocele),  spinal 
coliunn  injury,  sacral  agenesis/ 
dysgenesis,  exstrophy/epispadias 
syndrome,  pelvic  trauma,  and  other 
conditions. 

Although  there  are  adverse 
physiologic  effects  associated  with 
urinary  incontinence  (e.g.,  infection  and 
skin  irritation  due  to  exposure  to  urine) 
(Ref.  105),  the  incontinent  patient’s 
mental  health  and  quality  of  life  can 
also  suffer  significantly.  Incontinence 
can  be  socially,  psychologically,  and 
physically  debilitating  (Refs.  43  and 
106).  A  reduction  of  social  activities  and 
interactions  can  be  associated  with  the 
loss  of  urinary  continence  (Ref.  105). 

The  loss  of  self-esteem  (Ref.  107)  and 
emotional  problems  (Ref.  25)  have  also 
been  associated  with  this  condition. 
Finally,  some  research  has  shown  a 
relationship  between  depression  indices 
and  incontinence  (Ref.  105). 

An  implanted  mechanic^hydraulic 
urinary  continence  device  can  restore 
continence  and  may  improve  quality  of 
life.  Published  studies  indicate  a 
moderately  high  success  rate  for  either 
restoring  or  improving  continence. 

Some  of  these  studies  have  also  noted 
that  the  restoration  of  continence  can 
improve  quality  of  life  (Refs.  20  and  38) 
and  self-esteem  (Ref.  26). 

G.  Need  for  Information  for  Risk/ 
Benefits  Assessment  of  the  Device 

As  the  above  sections  indicate,  there 
is  reasonable  identification  of  the  risks 
and  benefits  associated  with  the 
implanted  mechanical/hydraulic 
urinary  continence  device.  There  is, 
however,  insufficient  valid  scientific 
evidence  to  permit  FDA  to  perform  a 
risk/benefit  analysis.  Therefore,  FDA  is 
now  seeking  further  information  on  the 
following  safety  and  effectiveness  issues 
associated  with  the  implanted 
mechanical/hydraulic  urinary 
continence  device: 
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(1)  Long-term  safety  and  effectiveness 
data  for  the  device  are  needed.  The 
incidence  of  implant  failure  and 
attendant  causes,  as  well  as  the 
incidence  of  reoperations  required,  have 
not  been  clearly  determined.  Such 
device  failures  include,  but  are  not 
limited  to:  Tissue  erosion,  infection, 
pain/discomfort,  injury  to  the  upper 
urinary  tract  due  to  either  urinary 
retention  or  hydronephrosis,  continued 
or  worsened  incontinence  secondary  to 
implantation  of  the  implanted 
mechanical/hydraulic  continence 
device,  leakage,  wear,  tubing  kinking/ 
breaking  or  disconnection,  pirnip 
failure,  and  cuff  or  pad  failure.  Also,  the 
incidence  rates  of  hematoma,  seroma, 
inguinal  hernia  formation,  fibrous 
capsule  formation,  fistula  formation 
fi-om  urethral  erosion,  urethral  scarring, 
bleeding,  urethral  strictme, 
development  of  bladder  hyperreflexia, 
wound  dehiscence,  pelvic  abscess,  and 
fistula  to  the  skin  are  poorly  imderstood 
and  need  to  be  studied.  Particularly,  it 
is  not  well  known  whether  the 
increased  urethral  resistance  afforded  by 
implanted  mechanical/hydraulic 
urinary  continence  devices  eventually 
leads  to  chronic  upper  urinary  tract 
damage  (e.g.,  hydronephrosis  and/or 
worsening  of  renal  function).  This  risk 
is  especially  a  concern  for  yoimg 
patients,  who  are  most  likely  to  have  the 
device  in  place  for  many  years. 

(2)  It  is  unknown  for  wnich  subgroups 
of  the  population  with  urinary 
incontinence  the  benefits  of  the 
implanted  mechanical/hydraulic 
continence  device  outweigh  the 
attendant  risks,  especially  since  other 
voiding  abnormalities,  such  as  bladder 
dysfunction  (detrusor  instability  and 
poor  compliance)  and  reflux  often 
coexist  with  sphincteric  insufficiency. 
Factors  which  may  increase  the  rate  of 
complications  include  the  etiology  and 
duration  of  incontinence,  age,  gender, 
concomitant  medical  conditions, 
various  anatomical  abnormalities, 
patient  motivation  and  manual 
dexterity,  and  prior  treatments  for  the 
disorder,  including  prior  surgery.  An 
appropriate  risk/benefit  analysis  is 
needed  for  each  subgroup  for  whom  the 
device  will  be  indicated. 

(3)  The  required  presurgical  workup 
of  patients  prior  to  device  implantation, 
including  the  diagnostic  tests  to 
demonstrate  significant  sphincteric 
insufficiency  which  could  be  treated 
with  the  prosthesis,  must  be  clarified.  In 
particular,  the  proper  patient  selection 
and  screening  processes  need  to  be 
developed  and  studied.  Since  some 
adverse  events,  such  as  persistent 
urinary  incontinence,  may  be  associated 
with  other  coexisting  urodynamic 


abnormalities  (e.g.,  bladder 
dysfunction),  these  abnormalities  must 
be  effectively  diagnosed  prior  to  device 
implantation  (Refs.  7,  22,  and  108).  The 
increased  risk  of  hydronephrosis  among 
device  recipients  whose  bladders  are 
unable  to  store  urine  at  low  pressures 
underscores  the  importance  of  thorough 
preoperative  patient  evaluation  with 
special  attention  to  bladder  function 
and  urodyneunics  (Ref.  103). 

Additionally,  because  the  adverse 
events  that  may  occur  following 
implantation  of  the  device  may  not  be 
reversible,  investigation  is  needed  to 
determine  which  prior  conservative 
therapies  a  patient  should  have  failed 
before  being  considered  an  appropriate 
candidate  for  an  implanted  mechanical/ 
hydraulic  continence  device. 

(4)  The  long-term  effects  of  devices 
implanted  in  pediatric  patients  need  to 
be  investigated.  Currently,  the 
relationship  between  patient  growth  and 
the  need  for  implanted  mechanical/ 
hydraulic  continence  device  revision  or 
replacement  is  poorly  imderstood  and 
warrants  further  study.  While  some 
researchers  report  no  effects  related  to 
the  growth  of  the  child,  others  report  the 
potential  for  an  effect  upon  both  the 
growth/morphology  of  die  organs  in  the 
urinary  tract,  as  well  as  sexual 
development  and  function  in  children 
(Refs,  24  and  109). 

(5)  The  effects  of  the  implemted 
mechanical/hydraulic  continence 
device  upon  male  sexual  function  are 
poorly  understood.  In  particular,  the 
effect  of  the  device  upon  erectile 
function  needs  to  be  examined. 

(6)  Since  women  of  childbearing  age 
are  among  the  recipients  of  implanted 
mechanical/hydraulic  continence 
devices,  the  effects  of  the  device  upon 
sexual  function,  pregnancy,  and 
delivery  must  be  analyzed. 

(7)  The  effect  of  device  implantation 
upon  future  medical  diagnoses  and 
treatments  needs  to  be  examined. 
Currently,  it  is  not  well  understood 
whether  the  device’s  presence  interferes 
with  the  ability  to  diagnose  and  treat 
disorders  affecting  the  orgems  or 
structures  in  proximity  to  the  implant 
components. 

(8)  The  potential  risks  associated  with 
silicone  particle  shedding  and  silicone 
gel  leakage,  and  the  subsequent 
migration  of  the  particles  and  gel,  need 
further  clarification.  This  would  include 
consideration  of  gel  cohesiveness, 
envelope  thickness/strength,  gel  bleed, 
and  the  role  that  the  physical, . 
mechanical,  and  chemical 
characteristics  of  silicone  elastomers 
emd  gels  play  in  the  immediate  or  long¬ 
term  wear  of  implanted  mechanical/ 
hydraulic  urinary  continence  devices. 


(The  agency’s  concerns  regarding 
silicone  gel  relate  specifically  to  devices 
with  gel-filled  components,  such  as 
certain  models  of  the  implanted  static 
pressure  pad.) 

(9)  The  potential  long-term  adverse 
effects  of  implanted  mechanical/ 
hydraulic  urinary  continence  devices, 
such  as  cancer,  immune  related 
connective  tissue  disorders,  and 
reproductive  and  teratogenic  effects,  are 
unknown.  Likewise,  in  polyurethane 
elastomer  and/or  polyurethane  foam 
covered  implanted  mechanical/ 
hydraulic  urinary  continence  devices 
(known  to  be  applicable  to  certain 
models  of  the  implanted  static  pressure 
pad),  the  long-te^  effects  of  the 
polyurethane  material  (such  as 
mechanical  integrity  and 
carcinogenicity)  are  not  understood.  The 
agency  notes  that  neither  the  silicone 
particles,  which  may  shed  from  the 
device  (Refs.  70, 110,  emd  111),  nor  the 
chemical  forms  of  silicone  monomers 
and  oligomers,  or  additives  (including 
catalysts,  antioxidants,  fillers, 
reinforcers,  and  other  processing 
agents),  which  may  leach  from  Ae 
device,  have  been  characterized,  and 
their  metabolic  fates  are  not  known  (Ref. 
64).  Furthermore,  no  satisfactory 
independent  study  has  thoroughly 
evaluated  the  chronic  long-term  toxicity 
of  silicone  elastomers  and  their 
derivatives.  Because  children  are  among 
the  potential  recipients  of  these 
implants,  information  regarding  the 
chronic  toxic  effects,  including  possible 
reproductive  and  teratogenic  effects,  of 
silicone  could  be  of  substantial 
importance  in  determining  the  risk  to 
these  patients  and  their  offspring. 

(10)  The  malfunction  rate  and 
longevity  reported  for  implanted 
mechanical^ydraulic  urinary 
continence  devices  have  generally  not 
reflected  the  predictions  of  preclinical 
testing.  Fiulher  investigation  is 
warranted  to  determine  how  the 
laboratory  and  animal  studies  can  be 
designed  to  more  accurately  predict 
device  reliability  under  actual 
conditions  of  use. 

FDA  believes,  therefore,  that  the 
implanted  mechanical/hydraulic 
urinary  continence  device  should 
undergo  premarket  approval  to  obtain 
valid  scientific  evidence  in  order  for 
FDA  to  determine  whether  the  risks  of 
using  the  device  are  adequately 
balanced  by  its  benefits. 

II.  PMA  Requirements 

Any  PMA  for  the  device  must  include 
the  information  required  by  section 
515(c)(1)  of  the  act  and  the 
implementing  provisions  under  21  CFR 
814.20.  Such  a  PMA  shall  include  a 
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detailed  discussion,  accompanied  by  the 
results  of  applicable  preclinical  and 
clinical  studies,  of  the  above  identified 
risks  and  the  effectiveness  of  the  device. 
In  particular,  the  PMA  shall  include  all 
known  or  otherwise  available  data  and 
other  information  regarding:  (1)  Any 
risks  known  or  should  be  reasonably 
known  to  the  applicant  that  have  not 
been  identified  in  this  document;  and 
(2)  the  effectiveness  of  the  specific 
implanted  mechanical/hydraulic 
urinary  continence  device  that  is  the 
subject  of  the  application. 

Valid  scientific  evidence,  as  defined 
in  §  860.7  (21  CFR  860.7),  addressing 
the  safety  and  effectiveness  of  the 
device  should  be  presented,  evaluated 
and  summarized  in  a  section  or  sections 
of  the  PMA  separate  firom  known  or 
otherwise  available  safety  and 
effectiveness  information  that  does  not 
constitute  valid  scientific  evidence  (e.g., 
isolated  case  reports,  random 
experiences,  etc.). 

A.  Manufacturing  Information 

All  manufacturing  information  for  the 
device  should  be  completely  described. 
The  information  should  include  but,  is 
not  necessarily  limited  to,  the  chemical 
formulation  and  manufacturing 
procedvues  and  processes,  presented  in 
a  step-by-step  maimer  firom  the  starting 
materials  to  the  finished  product, 
including,  but  not  limited  to,  all 
nonreactants  (such  as  antioxidants,  light 
stabilizers,  plasticizers,  i.e.,  anything 
added  to  pol)rmer  resins  that  is 
necessary  for  processing  of  the  finished 
product)  and  reactants  (including 
catalysts,  curing  agents,  and 
intermediate  precursors)  for  the  pad 
(including  polyurethane  foam  covering, 
if  applicable),  cuff,  pump,  reservoir, 
tubing,  and  all  internal  components, 
adhesives,  colorants,  lubricants,  and 
filling  agents  (e.g.,  gel,  saline,  contrast 
medium,  etc.),  A  complete  master  list  of 
the  common  chemical  names  and 
alternate  names  (manufacturer’s  trade 
name  or  code)  for  all  nonreactants, 
reactants  (including  intermediate 
precursors),  additives,  catalysts, 
adjuvants,  and  products  should  be 
provided. 

Chemical  characterization  of  the 
elastomer  intermediates  (I.e.,  network 
precursors)  of  the  pad  (including 
polyurethane  foam  covering,  if 
applicable),  cuff,  pump,  reservoir, 
tubing,  and  internal  gel  (if  applicable) 
sufficient  to  demonstrate  control  of  the 
chemical  processing  of  the  device 
materials  should  be  provided.  This 
should  be  based  on  lot-to-lot 
comparisons  (10  consecutive  lot 
minimum)  of  the  following  information: 
(1)  The  molecular  weight  distribution. 


expressed  as  weight  average  molecular 
weight,  number  average  molecular 
weight,  peak  molecular  weight, 
polydispersity,  and  viscosity  average 
molecular  weight  of  these  precursors; 

(2)  analyses  for  volatile  and  nonvolatile 
(if  applicable)  compounds,  such  as 
cyclic  oligomers;  (3)  when  viscosity  is 
used  as  the  variable  that  is  measured  for 
production  control,  a  comparison  of 
viscosity,  number  average  molecular 
weight,  and  volatile  content;  and  (4) 
isocyanate  content,  acidity,  isomer 
ratios,  hydroxyl  number,  water  content, 
acid  number,  and  peroxide  content 
(where  applicable).  Documentation 
establishing  the  extent  of  cross-linking 
(where  applicable)  in  the  materials  of 
the  pad,  cuff,  pump,  reservoir,  tubing, 
and  all  internal  components  and  filling 
agents,  or  the  silicone-hydride  and  vinyl 
content  of  cross-linked  materials  of  the 
pad,  cuff,  pump,  reservoir,  tubing,  and 
all  internal  components  and  filling 
agents,  as  well  as  the  particle  size  and 
surface  area  of  the  silica  if  present  in  the 
pad,  cuff,  pump,  reservoir,  tubing,  and 
the  composition  of  all  internal 
components,  filling  agents,  or  gel  should 
be  provided.  A  complete  description  of 
the  medium  used  to  inflate  the  device 
(saline,  contrast  medium,  etc.)  and 
whether  and  how  the  implant  will  be 
prefilled  must  also  be  provided. 

The  standard  operating  procedures  for 
sterility  imd  materials  qualifications 
must  be  provided.  Sterilization 
information  should  include  the  method 
of  sterilization;  the  detailed  sterilization 
validation  protocol  and  results;  the 
sterility  assurance  level;  the  type  of 
packaging;  the  packaging  validation 
protocol  and  results;  residual  levels  of 
ethylene  oxide,  ethylene  glycol,  and 
ethylene  chlorohydrin  remaining  on  the 
device  after  the  sterilization  quarantine 
period,  if  applicable;  and  the  radiation 
dose,  if  applicable. 

A  complete  description  of  the 
functional  testing  of  subassemblies  and 
finished  products  performed  during  the 
manufacturing  process  and  during 
quality  assurance/quality  control  (QA/ 
QC)  testing  must  be  provided. 
Functional  testing  performed  during 
manufacturing  and  QA/QC  procedures 
should  detect  any  device  flaws  that 
could  lead  to  short-term  failure  imd 
should  demonstrate  functional  integrity 
of  the  device.  A  QA/QC  plan  that 
demonstrates  how  raw  materials, 
components,  subassemblies,  and  any 
filling  agents  will  be  received,  stored, 
and  handled  in  a  manner  designed  to 
prevent  damage,  mixup,  contamination, 
and  other  adverse  effects  must  be 
provided.  This  plan  shall  specifically 
include,  but  not  necessarily  be  limited 
to,  a  record  of  raw  material,  component. 


subassembly,  and  filling  agent 
acceptance  and  rejection,  visual 
examination  for  damage,  and 
inspection,  sampling  and  testing  for 
conformance  to  specifications. 

Written  procedures  for  finished 
device  inspection  to  assure  that  device 
specifications  are  met  must  be  provided. 
These  procedures  shall  include,  but  are 
not  limited  to,  the  requirement  that  each 
production  run,  lot  or  batch  be 
evaluated  and,  where  necessary,  tested 
for  conformance  with  device 
specifications  prior  to  release  for 
distribution.  A  representative  number  of 
samples  shall  be  selected  from  a 
production  run,  lot  or  batch  and  tested 
under  simulated  use  conditions  and  to 
any  extremes  to  which  the  device  may 
be  exposed. 

Furthermore,  the  QA/QC  procedures 
must  include  appropriate  visual  testing 
of  the  packaging,  packaging  seal,  and 
product.  Sampling  plans  for  checking, 
testing,  and  release  of  the  device  shall 
be  based  on  an  acceptable  statistical 
rationale  (21  CFR  820.80  and  820.160). 

B.  Preclinical  Data 

Complete  identification  and 
quantification  of  all  chemicals, 
including  residual  amine  containing 
components,  volatile  and  nonvolatile 
silicone  cyclics  and  oligomers  below  a 
molecular  weight  of  1,500  exhaustively 
extracted  fi-om  each  of  the  individual 
structural  components  (pad,  cufi,  pump, 
reservoir,  tubing,  and  any  other 
materials,  lubricemts,  or  filling  agents)  as 
they  are  found  in  the  final  sterilized 
device  should  be  reported.  The  solvents 
used  for  extraction  should  have  varying 
polarities  and  should  include,  but  not 
be  limited  to,  ethanol/ saline  (1:9)  and 
dichloromethane.  Other,  more 
contemporary  extraction  techniques, 
such  as  supercritical  fluid  extraction, 
may  also  be  useful,  at  least  for 
exhaustive  extraction  of  the  silicone 
materials.  Experimental  evidence  must 
be  provided  establishing  that  exhaustive 
extraction  is  achieved  with  one  of  the 
selected  solvents,  and  the  percent 
recovery,  especially  for  the  more 
volatile  components,  must  be  reported. 
Extracts  that  may  contain  oligomeric  or 
polymeric  species  must  have  the 
molecular  weight  distribution  provided 
along  with  the  number  and  weight 
average  molecular  weight,  and 
polydispersity.  All  experimental 
me^odologies  must  be  described,  and 
raw  data  (including  instrument  reports) 
must  be  provided  along  with  all 
chromatographs,  spectrograms,  etc.  The 
limit  of  detection  (two  times  noise  level) 
must  be  provided  when  the  analyte  of 
interest  is  not  detected.  Laboratory  test 
methods  and  animal  experiments  used 
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in  the  characterization  of  the  physical, 
chemical  (other  than  exhaustive 
extraction)  and  mechanical  properties  of 
the  device  should  be  applicable  to  the 
intended  use  of  the  device  in  humans. 
Infrared  measurements  of  the  surface  of 
device  components  as  they  occiu  in  the 
final,  sterilized  product  should  be 
provided. 

Biocompatibility  testing  data  must  be 
provided  for  all  materials  (pad,  cuff, 
pump,  reservoir,  tubing,  filling  agents, 
gels,  lubricants,  and  any  other  materials) 
in  the  implemted  mechanical/hydraulic 
urinary  continence  device,  including  all 
color  additives  (ink,  dyes,  markings, 
etc.)  used  to  fabricate  the  implanted 
mechanical/hydraulic  urinary 
continence  device.  FDA  guidance  on 
biocompatibility  testing  is  available  in 
the  document  titled  “Tripartite 
Biocompatibility  Guidance  for  Medical 
Devices.”  A  copy  may  be  obtained  upon 
request  from  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Biocompatibility  evaluation 
should  follow  the  methodology  of  tests 
for  tissue  contacting,  long-term  internal 
devices. 

Toxicological  effects  (e.g., 
cytotoacity,  mutagenicity,  affects  on  (he 
immune  system,  and  reproductive  and 
developmental  toxicity)  should  be 
identified.  Complete  mutagenicity 
testing  of  extracts  from  the  finished, 
sterilized  components  of  the  device 
should  be  provided.  These  tests  should 
include  the  following:  Bacterial 
mutagenicity,  mammalian  mutagenicity, 
deoxyribonucleic  acid  (DNA)  damage, 
and  cell  transformation  assay. 

Acute,  subchronic,  and  chronic 
toxicity  studies  using  the  chemicals 
recovered  by  the  above  exhaustive 
extraction  processes  should  be  provided 
in  the  evaluation  of  the  long-term 
biocompatibility  of  the  device, 
including  dose  response  and  time  to 
response  as  well  as  gross  and 
histopathological  findings  in  tissues 
both  surrounding  implants  and  distal  to 
implant  sites  (lymph  nodes,  prostate, 
urethra,  bladder,  ovaries/ testes,  liver, 
kidneys,  lungs,  uterus,  etc.).  Animal 
studies  of  carcinogenicity,  reproductive 
toxicity,  teratogenicity,  and  later  effects 
on  offspring  must  be  performed  using 
scientifically  justified  test  methods. 
These  studies  must  include  animal 
testing  of  the  extracts  from  the  final 
sterilized  device.  Teratology/ 
reproductive  testing  of  the  final 
sterilized  device  and  extractables 
should  be  performed  in  an  appropriate 
species  using  validated  methods. 
Furthermore,  for  those  devices  that 


contain  silicone  gel,  a  subset  of  these 
studies  must  test  the  compoimds 
extracted  from  the  materials  of  the 
sterilized  device  for  estrogen-like 
antigonadotropic  activity  in  an 
appropriate  animal  model  using 
scientifically  valid  methods. 

Pharmacokinetic/biodegradation 
studies  of  all  materials  contained  in  the 
finished  device  should  state  all 
materials  of  toxicological  concern,  such 
as  amine,  silicone,  and  fluorosilicone 
compounds.  Of  special  concern  are 
questions  regarding  the  ultimate  fate, 
quantities,  sites/organs  of  deposition, 
routes  of  excretion,  and  potential 
clinical  significance  of  silicone 
shedding,  retention,  and  migration.  Data 
on  the  distribution  and  metabolic  fate  of 
amine  containing  components,  silicone, 
and  any  other  materials  used  in  the 
memufacturing  of  the  device  should  be 
supplied. 

Animal  testing  should  also  be 
conducted  to  study  the  effect  of 
implantation  upon  device  function  and 
material  integrity.  Complete  device 
chemical  characterization  and 
mechanical  testing  should  be  performed 
after  devices  have  been  implanted  in  an 
appropriate  animal  model  for  an 
appropriate  length  of  time.  Of  special 
concern  is  the  material  integrity  of  the 
pad,  cuff,  reservoir,  pump,  tubing, 
joints,  etc.,  which  should  be 
functionally  tested  and  investigated 
using  electron  microscopy.  The  results 
of  this  testing  should  be  compared  to 
the  failure  rates  noted  during  in  vitro 
testing  and  clinical  studies  in  order  to 
demonstrate  that  the  animal  model  and 
study  duration  chosen  are  appropriate. 

For  the  implanted  mechanical/ 
hydraulic  urinary  continence  device 
designs  that  contain  silicone  gel,  or 
employ  a  silicone  gel  as  a  lubricant,  the 
gel  bleed  performance  of  the  device,  as 
determined  from  the  results  of 
measurements  using  a  standard 
diffusion  cell  maintained  at  a 
temperature  simulating  physiologic 
conditions  using  stirred,  physiologic 
saline  as  a  receptacle  medium  for  the 
bleed,  must  be  reported.  Each  variation 
in  thickness  or  device  design  must  be 
measured  to  accurately  determine 
diffusion  coefficients  (with  appropriate 
time  dependencies).  The  chemical 
identification  of  the  bleed  product, 
including,  but  not  limited  to,  amine 
containing  components,  volatile  and 
nonvolatile  silicone  cyclics  and 
oligomers  below  a  molecular  weight  of 
1,500  and  molecular  weight 
distribution,  must  be  reported. 

For  the  polyurethane  covered  designs 
(foam  or  elastomer),  FDA  believes  that 
in  vivo  implant  studies  must  be 
performed  to  identify  and  determine  the 


bioabsorption,  distribution,  and 
elimination  of  the  polyurethane 
covering  (as  well  as  their  degradation 
products)  in  experimental  animals.  It  is 
also  important  to  identify  and  determine 
the  mechanism  and  rate  of  degradation, 
as  well  as  the  quantity  of  TDA  or  other 
products  generated  by  the  bresikdown  of 
polyurethane  covered  implanted 
mechanical/hydraulic  urinary 
continence  devices  after  prolonged 
exposure  under  physical  conditions  in 
animals.  Additionally,  the  agency 
recommends  that  retrospective 
epidemiological  and  prospective 
clinical  studies  be  designed  to  assess  the 
potential  of  cancer  and  other  long-term 
complications  related  to  implanted 
mechanical/hydraulic  urinary 
continence  devices  containing 
polyurethane.  The  agency  suggests  that 
these  preclinical  and  epidemiological 
studies  be  conducted  as  a  separate 
subset  of  implanted  mechanical/ 
hydraulic  urinary  continence  device 
safety  studies. 

In  vitro  testing  should  be  conducted 
at  the  component,  subassembly,  and 
final  device  levels  and  must  examine  all 
aspects  of  device  design,  construction, 
and  operation.  This  testing  should  also 
demonstrate  how  the  device  design  and 
manufacturing  processes  address  the 
failure  mode  and  effects  analysis.  The 
failure  mode  effects  analysis  should  be 
provided.  Copies  of  the  original  data 
sheets  from  all  tests  must  be  included  in 
the  PMA.  All  device  failures  must  be 
completely  described,  and  the  corrective 
actions  taken  to  eliminate  or  minimize 
further  recurrence  should  also  be 
identified. 

An  adequate  number  of  samples  of 
each  model,  based  on  relevant  power 
calculations,  will  be  required.  If 
marketing  approval  is  sought  for 
multiple  device  versions,  each  version 
requires  its  own  set  of  preclinical  tests 
and  results.  If  sample  devices  of  each 
available  size  are  not  tested,  it  must  be 
clearly  indicated  which  device  sizes 
were  used  for  each  test.  The  absence  of 
testing  on  each  size  must  be  justified  by 
analysis  demonstrating  that  the  results 
from  the  tested  devices  will  accurately 
predict  results  for  the  untested  device 
sizes. 

The  test  conditions  and  acceptance 
criteria  for  all  tests  should  be 
completely  explained  and  justified.  All 
tests  should  be  performed  on  final, 
sterilized  devices  in  an  environment 
simulating  the  possible  range  of 
anticipated  in  vivo  conditions 
(temperatures,  pressures,  forces, 
stresses,  etc.),  where  possible.  All 
methods  used  to  determine  the 
condition  of  the  device  after  testing,  e.g., 
visual  examination,  electrical 
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continuity,  electron  microscope 
examination,  functional  testing,  etc., 
must  be  discussed  and  justified. 

All  data  collected  from  in  vitro  and 
animal  testing,  regarding  the  useful 
lifetime  or  long-term  reliability  of  the 
device,  must  be  compared  to  data  fi'om 
clinical  studies  (prospective  and/or 
retrospective)  where  the  useful  lifetime 
of  the  device  has  been  determined.  This 
comparison  must  validate  the  ability  of 
the  in  vitro  emd  animal  tests  to 
accurately  predict  the  useful  lifetime  of 
the  implanted  device. 

If  accelerated  aging  is  used  to 
demonstrate  device  durability  and 
reliability,  all  processes  used  should  be 
completely  described,  and  the 
calculations  validating  the  expected 
aging  should  be  provided. 

All  physical,  chemical,  and  functional 
properties  of  the  device  should  be 
completely  characterized,  and  the 
design  specifications  must  be 
adequately  justified.  Chemical 
characterization  should  include,  where 
applicable,  molecular  weight  and 
molecular  weight  distribution,  cross¬ 
link  density,  infi'ared  analysis  (free 
isocyanate  content,  side  reaction 
products),  and  differential  scanning 
calorimetry.  The  physical  tests  should 
include,  but  are  not  necessarily  limited 
to  the  tests  discussed  below. 

Testing  should  include  the  following 
specific  methods  or  their  equivalents: 

(1)  American  Society  for  Testing 
Materials  (ASTM)  Test  Method  D412  to 
measure  tensile  strength,  force  to 
breakage,  ultimate  elongation,  emd  total 
energy  to  rupture  of  the  pad,  cuff, 
pump,  reservoir,  tubing,  and  bulk  of  all 
elastomeric  components  (with  and 
without  incorporated  fold  flaws)  of  the 
finished,  sterilized  device;  dynamic 
mechanical  analysis  and  fatigue 
characterization  of  all  elastomeric 
components  particularly  those 
comprising  the  cuff  of  the  finished, 
sterilized  device;  (2)  ASTM  Test  Method 
D624  to  determine  tear  and  abrasion 
resistance  of  all  components;  em  applied 
force  at  the  rate  of  1  Hertz  versus 
number  of  cycles  to  failure  (AF/N)  curve 
(including  the  minimiun  force  required 
to  rupture  the  component  under  a  single 
stroke  of  applied  load),  constructed  on 
the  basis  of  cyclical  compression  testing 
‘  of  intact  sterilized  devices;  and  (3) 

*  ASTM  Test  Method  F703  (section  7.2)  to 
determine  the  force  to  break  of  adhered 
■  or  fused  joints.  A  complete  report  of  the 
cohesivity  and  penetration  testing  of  the 
)  gel  must  also  be  reported  for  the  devices 
containing  silicone  gel.  The  results  of 
each  of  these  tests  must  be  compared  to 
the  energy,  forces,  etc.,  that  the  device 
will  encoimter  in  vivo. 


Life  testing  should  demonstrate  the 
device  is  sufficiently  durable  to 
withstand  the  demands  of  use  while 
maintaining  operational  characteristics 
sufficient  for  urethral  compression 
throughout  the  expected  operational 
lifetime  of  the  implanted  mechanical/ 
hydraulic  urinary  continence  device,  as 
stated  in  the  physician  and  patient 
labeling.  Life  testing  should  include 
measurements  of  all  component  and 
material  wear  emd  bond  strengths  after 
the  device  is  cycled  between  inflated 
and  deflated  conditions.  A  discussion 
comparing  the  rate  of  cycling  performed 
in  each  test  to  the  approximate 
maximum  rate  of  cycling  of  the  device 
in  vivo  and  to  the  expected  longevity  of 
the  implant  should  be  included. 

Appropriate  “downtimes”  at 
predetermined  cycfical  intervals  should 
be  included  in  the  life  tests  to  evaluate 
relevant  performance  characteristics  and 
conformance  to  design  specifications. 
Material  characteristics  indicative  of 
material  degradation  that  could  induce 
device  malfunction  should  be 
completely  evaluated.  Cyclical  testing 
beyond  the  expected  longevity  of  the 
implant  and  recording  of  failure  mode 
must  also  be  included  as  part  of  the  life 
tests. 

Filling  agent  permeability  from  the 
reservoir  and  body  of  the  device  must  be 
evaluated  to  demonstrate  that  fluid  loss 
due  to  osmosis  will  be  acceptable  over 
the  expected  life  of  the  implanted 
mechanical/hydraulic  urinary 
continence  device. 

Component-specific  tests  are  also 
necessary.  Reliability  over  the  expected 
life  of  the  device,  proper  operation,  and 
conformance  to  predetermined 
operational  specifications  must  be 
demonstrated  for  each  component. 
Resistance  of  each  component  to 
abrasion,  tear,  crazing,  fracture,  material 
fatigue  (including  wear  between  each 
component),  change  of  position  (e.g., 
valve  seats),  and  permanent  deformation 
also  must  be  demonstrated. 

Pad  characterization  and  testing 
should  include,  but  not  be  limited  to: 
Measiirement  of  stiffiiess  and  rigidity, 
including  resistance  to  buckling; 
uniformity  of  dimensions  (if  the  device 
is  inflated);  and  wear  characteristics. 

Cuff  characterization  and  testing 
should  include,  but  not  be  limited  to: 
Maximum  pressure  and  expansion 
capability;  measurement  of  stiffiiess, 
including  resistance  to  buckling; 
resistance  to  aneurysms;  ability  of  cuff 
closure  to  remain  inflated  under 
maximum  loads  expected  in  vivo; 
uniformity  of  inflated  dimensions; 
inflation  and  deflation  characteristics; 
and  wear  characteristics  at  folds  in  the 
cuff. 


Pump  characterization  and  testing 
should  include,  but  not  be  limited  to: 

The  range  of  volumes  displaced  per 
stroke;  minimum  force  required  to  afiect 
fluid  displacement;  squeeze  force  versus 
fluid  displacement;  inflation  efiort, 
defined  as  pump  force  times  the  number 
of  strokes  required  for  full  device 
activation;  and  ability  of  the  implemted 
mechanical/hydraulic  urinary 
continence  device  to  maintain  its  set 
pressure  after  repeated  punctures  to  its 
pressure  adjustment  port  with  both  new 
devices  and  devices  evaluated  in  the 
reliability  tests. 

Valve  characterization  and  testing 
should  include,  but  not  be  limited  to: 
Pump  output  pressure  required  to  affect 
valve  opening  for  device  activation; 
tactile  pressure/force  required  to  affect 
valve  opening,  against  fully  inflated 
cuffs,  for  deflation;  back  pressure 
required  for  valve  failiue;  maximum 
pressure  differential  across  closed  valve 
at  full  inflation  and  deflation,  and  the 
leakage  rates  at  these  pressures; 
prevention  of  spontaneous  deflation 
imder  movements  and  loads  simulating 
those  expected  to  be  sustained  by  the 
implanted  device  in  an  inflated  state; 
emd  potential  for  valve  failure  which 
could  result  in  an  inability  to  inflate  or 
deflate  the  cuff. 

Reservoir  characteristics  should  be 
evaluated  and  should  include,  but  not 
be  limited  to:  Volume  capacity; 
pressures  generated  over  the  inflation/ 
deflation  cycle;  rate  of  maximum  fluid 
outflow  and  inflow;  wear  characteristics 
if  a  fold  in  the  reservoir  envelope 
occurs;  and  durability  tests 
demonstrating  adequate  resistance  to 
fatigue  caused  by  cyclic  external 
compression  applied  radially  to  inflated 
reservoir. 

Tubing  testing  should  include,  but  not 
be  limited  to:  Tensile  characteristics 
(with  and  without  tubing  connectors,  if 
any);  tear  or  rupture  resistance;  kink 
resistance;  wear  characteristics  if  a  fold 
in  the  tubing  develops;  and  ability  of  the 
tubing  to  remain  intact  imder  loads 
simulating  and  exceeding  those 
expected  in  vivo. 

Testing  to  demonstrate  the  inflation/ 
deflation  characteristics  of  the  device 
should  include,  but  not  be  limited  to: 
Amount  of  pressure  generated  during 
inflation  of  the  cuff;  amount  of  pressure 
drop  (deflation)  emd  rise  (inflation)  per 
emit  time;  abihty  to  maintain  the 
inflated  cuff  dimensions;  and  time  to 
fully  inflate  and  deflate  the  cuff  from 
specified  starting  pressures. 

All  bonds  within  the  device  and 
between  components  should  undergo 
appropriate  testing  including,  but  not  be 
limited  to  measurement  of  bond  shear 
and  tensile  strength.  Bond  strength 
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should  exceed  the  loads  expected 
during  device  handling  and  after 
implantation. 

Other  components  of  the  implanted 
mechanical/hydraulic  urinary 
continence  device  or  accessories,  such 
as  tubing  connectors,  extension 
adapters,  and  specialized  tools  used 
during  the  insertion  procedure,  should 
be  evaluated  appropriately.  Testing  of 
these  components  or  accessories  should 
reflect  the  anticipated  conditions  of  use; 
for  example,  tubing  coimectors  should 
be  demonstrated  to  be  able  to  maintain 
connection  to  the  device  for  the 
expected  life  of  the  device. 

C.  Clinical  Data 

Valid  scientific  evidence,  as  defined 
in  §  860.7(c)(2),  which  includes 
information  from  well-controlled 
investigations,  partially  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well- 
documented  case  histories  conducted  by 
qualified  experts  and  reports  of 
significant  hiunan  experience  with  a 
marketed  device  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  there  are 
reasonable  assurances  of  the  safety  and 
effectiveness  of  the  implanted 
mechanical/hydraulic  urinary 
continence  device.  Detailed  protocols 
for  the  clinical  trials,  with  explicit 
patient  inclusion/exclusion  criteria  and 
well-defined  followup  schedules, 
should  be  specified.  FDA  believes  that 
5-year  followup  data  are  necessary  in 
order  to  characterize  the  safety  and 
effectiveness  of  the  device  over  its 
expected  lifetime;  however, 
appropriately  justified  alternate 
followup  schedules  will  be  considered. 
Any  deviations  from  the  protocol 
should  be  stated  and  justified.  Time- 
course  presentations  of  restoration  of 
continence  (dryness)  or  significant 
improvement  in  continence,  as  well  as 
other  information  on  the  anatomical  and 
physiological  effects  of  the  implanted 
mechanical/hydraulic  urinary 
continence  device  (including  all  adverse 
events)  should  be  provided.  Full  patient 
accounting  should  be  reported, 
including:  (1)  Theoretical  followup  (the 
number  of  patients  that  would  have 
been  examined  if  all  patients  were 
examined  according  to  their  followup 
schedules);  (2)  patients  lost  to  followup, 
excluding  deaths,  should  include 
measures  taken  to  minimize  such  events 
(with  all  available  information  obtained 
on  patients  lost  to  followup)  and  should 
not  exceed  20  percent  over  the  course  of 
the  study;  (3)  time  course  of  revisions, 
including  all  explant  and  repair  data; 
and  (4)  time-course  of  deaths  (stating 
the  cause  of  death,  including  the  reports 


ftnm  any  ptostmortem  examinations).  As 
part  of  this  patient  accoimting,  each 
clinical  report  should  clearly  state  the 
date  that  the  data  base  was  closed  to  the 
addition  of  new  information.  Detailed 
patient  demographic  analyses  and 
characterizations  should  be  presented  to 
show  that  the  patients  enrolled  in  the 
study  are  representative  of  the 
population  for  whom  the  device  is 
intended. 

A  statistical  demonstration,  based  on 
the  number  of  patients  who  complete 
the  required  study  period,  should  show 
that  the  sample  size  of  the  clinical  study 
is  adequate  to  provide  accurate 
measures  of  the  safety  and  effectiveness 
of  this  device.  The  statistical 
demonstration  should  identify  the  effect 
criteria,  clinically  reasonable  levels  for 
Type  I  (alpha)  and  Type  II  (beta)  errors, 
and  anticipated  variances  of  the 
response  variables.  The  statistical 
demonstration  should  also  provide  any 
assumptions  made  and  all  statistical 
formulas  used  (with  copies  of  any 
references).  A  complete  description  of 
all  patient  randomization  techniques 
used,  and  how  these  techniques  were 
employed  to  exclude  potential  sources 
of  bias,  should  be  provided.  Statistical 
justifications  for  pooling  across  several 
demographic  or  surgical  variables,  such 
as  the  etiology  and  duration  of 
incontinence,  age,  gender,  concomitant 
medical  conditions,  various  anatomical 
abnormalities,  the  type  or  model  of  the 
device  implanted,  the  number  and  type 
of  treatments  (if  any)  attempted  to 
restore  continence  prior  to  device 
implantation,  device  usage  (initial 
implantation  versus  revision), 
investigational  site,  degree  of  patient 
motivation  and  manual  dexterity, 
surgeon  experience  and  technique,  and 
pad  or  cuff  placement  site,  should  be 
provided.  The  data  collected  and 
reported  should  include  all  necessary 
variables  in  order  to  permit  stratification 
and  analysis  of  the  study  data  required 
to  evaluate  the  risk/benefit  ratio  for  each 
clinically  relevant  subpopulation  of 
patients. 

Appropriate  concurrent  control/ 
comparison  groups  should  be  included 
and  justified  and,  if  not,  their  absence 
must  be  justified.  All  hypotheses  to  be 
tested  must  be  cleeu-ly  stated. 
Appropriate  statistical  techniques  must 
be  employed  to  test  these  hypotheses  as 
support  for  claims  of  safety  and 
effectiveness.  For  each  relevant 
subgroup,  a  sufficient  number  of 
patients  need  to  be  followed  for  a 
sufficient  length  of  time  to  support  all 
claims  (explicit  and  impUed)  in  any 
PMA  submission. 

To  evaluate  the  risks  to  the  patient 
from  the  implanted  mechanical/ 


hydraulic  urinary  continence  device, 
clinical  studies  should  include  time- 
course  presentations  of  clinical  data 
demonstrating  the  presence  or  absence 
of  tissue  erosion,  infection,  pain/ 
discomfort,  injury  to  the  upper  urinary 
tract  due  to  either  urinary  retention  or 
hydronephrosis,  continued  or  worsened 
incontinence,  leakage,  wear,  tubing 
kinking/breaking  or  disconnection, 
pump  failure,  cuff  or  pad  failure, 
hematoma,  seroma,  inguinal  hernia 
formation,  fibrous  capsule  formation, 
fistula  formation  from  urethral  erosion, 
urethral  scarring,  bleeding,  urethral 
stricture,  development  of  bladder 
hyperreflexia,  reoperation,  wound 
dehiscence,  pelvic  abscess,  and  fistula 
to  the  skin,  including  any  effects  on  the 
immune  system  (both  local  to  the  device 
and  systemic)  and  the  reproductive 
system,  without  regard  to  the  device 
relatedness  of  the  event.  The  diagnostic 
criteria  for  each  type  of  immunological 
and  allergic  phenomenon  should  be 
defined  at  the  beginning  of  the  study, 
and  all  cases  should  be  well- 
documented  utilizing  these  criteria. 
Patients  must  be  regularly  monitored  for 
the  occurrence  of  such  adverse  events 
for  a  minimiun  of  5  years  post¬ 
implantation,  or  until  physical  maturity 
of  the  subject  (whichever  occurs  later). 

The  effectiveness  of  the  device  may  be 
assessed  by  an  objective  and 
standardized  recording/measurement  of: 
(1)  The  ability  of  the  device  in  vivo  to 
either  restore  or  significantly  improve 
urinary  continence;  and  (2)  the 
enhancement  of  a  patient’s  qudity  of 
life  following  implantation  of  the 
device;  both  of  which  should  be 
balanced  against  any  risk  of  illness  or 
injury  fi'om  use  of  the  device.  FDA 
understands  that  evaluation  of  the 
degree  of  benefit  involves,  in  part,  an 
assessment  of  patient  quality  of  life, 
which  relates  to  the  postoperative 
function  of  the  device.  Such  evaluation 
includes  subjective  factors  and  relates  to 
patient  expectations.  Assessments  of  the 
in  vivo  performance  of  the  device’s 
function,  on  the  other  hand,  should 
provide  some  objective  measure  of 
device  effectiveness. 

Documentation  of  the  anatomical  and 
physiologic  outcomes  of  implantation  of 
an  implanted  mechanical/hydraulic 
urinary  continence  device  shall  include: 

(1)  Regular  postsurgical  evaluations  of 
the  functional  (i.e.,  inflation  and 
deflation)  characteristics  of  the  device 
for  at  least  5  years  postimplantation,  or 
imtil  physical  maturity  of  the  subject 
(whichever  occm-s  later); 

(2)  Periodic  postsurgical  urodynamic 
testing  (such  as  measvurements  of  leak 
point  pressure  and  the  volume  of  urine 
leaked  into  a  pad  after  a  standard  set  of 
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maneuvers]  during  this  followup  period, 
with  comparisons  to  baseline 
measurements; 

(3)  Regular  postsurgical  assessments 
of  incontinence  grade  (possibly  obtained 
from  patient  voiding  diaries  or  the 
niunber  of  pads  required  per  day  to  keep 
dry),  as  compared  to  baseline  values; 
and 

(4)  Patient  assessments  of  the 
mechanical  function  of  the  implant 
(such  as  ease  of  activation)  diuing  this 
followup  period  (which  may  be 
influenced  by  the  manual  dexterity  or 
motivation  of  the  patient). 

Dociimentation  of  the  effect  of  the 
device  upon  the  patient’s  quality  of  life 
shall  include: 

(1)  Prospective  research  designs, 
including  pre-  and  postsurgical  repeated 
measures  for  at  least  5  years 
postimplantation,  or  until  physical 
maturity  of  the  subject  (whichever 
occurs  later); 

(2)  Standardized  test  questions  rather 
than  informal,  yet-validated 
questionnaires;  and 

(3)  Comparisons  of  the  postsurgical 
scores  to  those  measured  prior  to  device 
implantation. 

Any  PMA  for  the  implanted 
mechanical/hydraulic  urinary 
continence  device  should  separately 
analyze  the  degree  of  device  safety  and 
effectiveness  by  the  following  variables: 

(1)  Etiology;  (2)  duration  and  degree  of 
urinary  incontinence;  (3)  the  device 
type  or  model  implanted;  (4)  gender; 
and  (5)  age.  Fiuthermore,  for  each 
explantation  procedure  performed  on 
the  study  subjects,  the  following 
information  must  he  provided:  (1)  The 
mode  of  failure  of  the  removed  device; 

(2)  whether  or  not  the  explanted  device 
was  replaced  with  a  new  device;  and  (3) 
either  the  manufacturer,  type  and  model 
of  the  new  device  implanted  (if  another 
implanted  mechanical/hydraulic 
urinary  continence  device  was 
implanted),  or  the  type  of  treatment  (if 
any)  that  the  patient  received  for  his/her 
incontinence  (if  revision  surgery  was 
not  performed).  Additionally,  the  effect 
of  the  presence  of  these  implants  upon 
future  medical  diagnoses/treatments 
involving  the  lower  pelvic  region  in 
recipients  of  implanted  mechanical/ 
hydraulic  urineuy  continence  devices 
must  be  analyzed.  Fmthermore,  any 
accessories  sold  with  the  implemted 
mechanical/hydraulic  urinary 
continence  device  must  be  shown  to 
have  been  effectively  used  in  implant 
procedures  without  adverse  effects. 
Finally,  each  clinical  investigation 
should  validate  the  physiciem  and 
patient  instmctions  for  use  (labeling) 
that  were  used,  particularly  the 
instructions  regarding  the  selection  of 


the  appropriate  device  size  (if 
applicable). 

For  polymrethane  foam  covered 
implants,  the  following  additional 
information  needs  to  be  presented: 

(1)  The  kinetics  of  encf  products 
generated  horn  the  degradation  of  the 
polyurethane  material  (in  vivo); 

(2)  The  frequency  and  incidence  of 
infection  and  complication  of  retrieval 
of  the  implant  by  surgeons;  and 

(3)  The  neoplasticity  of  these 
materials  and  products,  as  well  as  their 
general  toxicity,  including  neurological, 
physiological,  biochemical,  and 
hematological  effects,  as  well  as 
pathology  following  prolonged  and 
repeated  exposure  to  polyrirethane  foam 
covered  implanted  mechanical/ 
hydraulic  urinary  continence  devices. 

Any  epidemiological  studies 
submitted  should  contain  sufficient 
subjects  to  permit  detection  of  a  small, 
but  clinically  significant,  increase  in 
one  or  more  connective  tissue  diseases 
(especially  scleroderma)  that  may  be 
associated  with  the  use  of  the  device. 

The  agency  believes  that  insufficient 
time  has  elapsed  to  permit  a  direct 
evaluation  of  the  risks  of  cancer  6md 
immime  related  connective  tissue 
disorders  posed  by  the  presence  of 
silicone  in  the  human  Irady,  and  that 
insufficient  epidemiological  and 
experimental  animal  data  are  available 
to  make  a  reasonable  and  fair  judgment 
of  these  risks.  Furthermore,  the 
potential  long-term  risk  of 
hydronephrosis  and/or  decreases  in 
renal  function  in  patients  implanted 
with  the  implanted  mechanical/ 
hydraulic  urinary  continence  device, 
due  to  the  chronic  elevation  of  urethral 
resistance  experienced 
postimplantation,  has  yet  to  be 
quantified  and  is  a  concern  of  the 
agency.  Therefore,  the  agency  will 
require  long-term  postapproval 
followup  for  any  implanted  mechanical/ 
hydraulic  vuinary  continence  device 
permitted  in  commercial  distribution. 
Well-designed  clinical  prospective 
studies  with  long-term  followup 
together  with  experimental  animal 
studies  will  be  considered  essential  to 
the  determination  of  the  safety  and 
effectiveness  of  the  device.  Further, 
these  clinical  studies  must  collect  long¬ 
term  data  on  the  reproductive/ 
teratogenic  effects  of  the  device  as  well 
as  on  the  later  effects  on  the  offspring. 

The  risk/benefit  assessment  (as  wim 
the  entire  PMA)  must  rely  on  valid 
scientific  evidence  as  defined  in 
§  860.7(c)(2)  from  well-controlled 
studies  as  described  in  §  860.7(f)  in 
order  to  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
implanted  mechanical/hydraulic 


continence  device  in  the  treatment  of 
urinary  incontinence. 

D.  Labeling 

Copies  of  all  proposed  labeling  for  the 
device  including  any  information, 
literature,  or  advertising  that  constitutes 
labeling  under  section  201  (m)  of  the  act 
(21  U.S.C.  321(m)),  should  be  provided. 
The  general  ladling  requirements  for 
medical  devices  are  contained  in  21 
CFR  part  801.  These  regulations  specify 
the  minimiun  requirements  for  all 
devices.  Additional  gmdance  regarding 
device  labeling  can  be  obtained  from 
FDA’s  publication  “LabeUng:  Regulatory 
Requirements  for  Medical  Devices,”  and 
from  the  Office  of  Device  Evaluation’s 
“Device  Labeling  Guidance”;  both 
documents  are  available  upon  request 
frx>m  the  Division  of  Small 
Manufacturers  Assistance  (address 
above).  Highlighted  below  is  additional 
guidance  for  some  of  the  specific 
labeling  requirements  for  implanted 
mechanical/hydraulic  urinary 
continence  devices. 

The  intended  use  statement  should 
include  the  specific  indications  for  use 
and  identification  of  the  target 
populations.  Specific  indications  and 
target  populations  must  be  completely 
supported  by  the  clinical  data  descril^d 
above.  For  example,  it  may  be  necessary 
to  restrict  the  intended  use  to  patients 
who  have  failed  prior  less  invasive 
therapies  and/or  to  patients  with 
specific  etiologies  of  incontinence  in 
whom  safety  and  effectiveness  have 
been  demonstrated. 

The  directions  for  use  should  contain 
comprehensive  instructions  regarding 
the  preoperative,  perioperative,  and 
postoperative  procedures  to  be 
followed.  This  information  includes,  but 
is  not  necessarily  limited  to:  (1)  A 
description  of  any  preimplant  training 
necessary  for  the  siugical  team;  (2)  a 
description  of  how  to  prepare  the 
patient  (e.g.,  prophylactic  antibiotics), 
operating  room  (e.g.,  what  supplies 
must  be  on  hand),  and  implanted 
mechanical/hydraulic  urinary 
continence  device  (e.g.,  handling 
instructions,  resterilization  instructions) 
for  device  implantation;  (3)  instructions 
for  implantation,  including  possible 
surgical  approaches,  sizing,  fluid 
adjustment  (including  what  filling 
solutions  may  be  used  and  how  they 
must  be  prepared),  device  handling,  and 
intraoperative  test  procedures  to  ensure 
implant  functionality  and  proper 
placement;  and  (4)  instructions  for 
followup,  including  whether  antibiotic 
prophylaxis  is  recommended  during  the 
postimplant  period  and/or  during  any 
subsequent  dental  or  other  surgical 
procedures,  how  to  determine  when 
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patients  are  ready  to  activate  the  device, 
and  how  to  evaluate,  and  how  often  to 
evaluate,  proper  functionality  and 
placement.  The  directions  should 
instruct  caregivers  to  specifically 
question  patients  prior  to  surgery  for 
any  history  of  allergic  reaction  to  any  of 
the  device  materials  or  filling  agents. 
Troubleshooting  procedures  should  be 
completely  described.  The  directions  for 
use  should  incorporate  the  clinical 
experience  with  the  implant,  and 
should  be  consistent  with  those 
provided  in  other  company-provided 
labeling. 

The  labeling  should  include  both 
implant  and  explant  forms  to  allow  the 
sponsor  to  adequately  monitor  device 
experience.  The  explant  form  should 
allow  collection  of  all  relevant  data, 
including  the  reason  for  the  explant,  emy 
complications  experienced  and  their 
resolution,  and  any  action  planned  (e.g., 
replacement  with  another  implant). 

Patient  labeling  must  be  provided 
which  includes  the  information  needed 
to  give  prospective  patients  realistic 
expectations  of  the  benefits  and  risks  of 
device  implantation.  Such  information 
should  be  written  and  formatted  so  as  to 
be  easily  read  and  vmderstood  by  most 
patients  and  should  be  provided  to 
patients  prior  to  scheduUng 
implantation,  so  that  each  patient  has 
sufficient  time  to  review  the  information 
and  discuss  it  with  his  or  her 
physician(s).  Technical  terms  should  be 
kept  to  a  minimum  and  should  be 
defined  if  they  must  be  used.  Patient 
information  labeling  should  not  exceed 
the  seventh  grade  reading 
comprehension  level. 

The  patient  labeling  should  provide 
the  patient  with  the  following 
information:  (1)  The  indications  for  use 
and  relevant  contraindications, 
warnings,  precautions  and  adverse 
efiects/  complications  should  be 
described  using  terminology  well 
known  and  imderstood  by  ^e  average 
layman;  (2)  the  anticipated  benefits  and 
risks  associated  with  the  device  must  be 
provided  to  give  patients  realistic 
expectations  of  device  performance  and 
potential  complications.  The  known, 
suspected  and  potential  risks  of  device 
implantation  should  be  identified  and 
the  consequences,  including  possible 
methods  of  resolution,  should  be 
described;  (3)  alternatives  available  to 
the  use  of  the  device,  including  less 
invasive  treatments,  should  be 
identified,  along  with  a  description  of 
the  associated  l^nefits  and  risks  of  each. 
The  patient  should  be  advised  to  contact 
his  physician  for  more  information  on 
which  of  these  alternatives  might  be 
appropriate  given  his  specific  condition; 
(4)  instructions  for  how  to  use  the 


device  must  be  provided  to  the  patient. 
This  information  should  include  the 
expected  length  of  recovery  from 
surgery  and  when  to  attempt  activation 
following  implantation,  whether  and 
how  often  the  device  should  be 
periodically  cycled  (if  applicable), 
warnings  against  certain  actions  that 
could  damage  the  device,  how  to 
identify  conditions  that  require 
physician  intervention,  who  to  contact 
if  questions  arise,  and  other  relevant 
information;  (5)  the  fact  that  the  implant 
^ould  not  be  considered  a  “lifetime” 
implant  must  be  emphasized.  Where 
possible,  the  patient  labeling  should 
provide  information  on  the  approximate 
number  of  revisions  necessary  for  the 
average  patient,  and  indicate  the  average 
longevity  of  each  implant  so  patients  are 
fully  aware  that  additional  surgery  for 
device  modification,  replacement,  or 
removal  may  be  necessary.  This 
information  must  be  supported  by  the 
clinical  experience  (i.e.,  not  merely 
bench  studies)  with  the  implant  or  by 
published  reports  of  experience  with 
similar  devices. 

The  physician’s  labeling  should 
instruct  the  urologist  or  implanting 
surgeon  to  provide  the  implant 
candidate  with  the  patient  labeling  prior 
to  surgery  to  allow  each  patient 
sufficient  time  to  review  and  discuss 
this  information  with  his  physician(s). 

The  adequacy  and  appropriateness  of 
the  instructions  for  use  provided  to 
physicians  and  patients  should  be 
verified  as  part  of  the  clinical 
investigations. 

Applicants  should  submit  any  PMA 
in  accordance  with  FDA’s  “Premarket 
Approval  (PMA)  Manual.”  The  manual 
is  available  upon  request  from  the 
Division  of  Small  Manufacturers 
Assistance  (address  above). 

in.  Comments 

Interested  persons  may,  on  or  before 
June  15, 1995,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitt^,  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doctiment.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

'Those  wishing  to  make  comments  are 
encouraged  to  discuss  all  aspects  of  the 
proposed  findings  regarding  the 
following  topics: 

(1)  Degree  of  risk,  illness,  or  injury 
associate  with  the  use  of  the  implanted 


mechanical/hydraulic  urinary 
continence  device; 

(2)  Laboratory,  animal,  and  human 
studies  required  in  a  PMA  for  the  device 
in  order  to  assess  its  safety  and 
effectiveness; 

(3)  Feasibility  of  these  studies  within 
the  time  permitted  by  the  act,  etc.;  and 

(4)  Benefits  to  the  public  fi’om  the  use 
of  the  device. 

The  comments  must  discuss  in  detail, 
for  example,  the  reasons  why  important 
new  information  on  the  safety  and 
effectiveness  of  the  device  could  not 
feasibly  be  submitted  within  the  time 
permitted,  or  why  animal  studies  may 
not  be  available  to  assess  long-term 
effects  such  as  connective  tissue 
disorders,  or  that  carefully  designed 
epidemiological  studies  may  not  be 
available  to  evaluate  the  long-term 
silicone  related  illnesses,  etc. 

The  Center  for  Devices  and 
Radiological  Health  stafi  are  available  to 
provide  guidance  to  manufacturers  on 
any  proposed  laboratory,  animal,  or 
epidemiological  studies  needed  in  a 
PMA. 

TV.  Opportunity  to  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
a  device,  FDA  is  required  by  section 
515(b)(2)(A)(i)  through  (b)(2)(A)(iv)  of 
the  act  and  21  CFR  860.132  to  provide 
an  opportimity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  its  classification.  Any 
proceeding  to  reclassify  the  device  will 
be  imder  the  authority  of  section  513(e) 
of  the  act. 

A  request  for  a  change  in  the 
classification  of  the  implemted 
mechanical/hydraulic  urinary 
continence  device  is  to  be  in  the  form 
of  a  reclassification  petition  containing 
the  information  required  by  §  860.123 
(21  CFR  860.123),  including  new 
information  relevant  to  the  classification 
of  the  device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act,  ^  submitted  by 
March  2, 1995. 

The  agency  advises  that  to  assiure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  the  classification  of  the 
implanted  mechanical/hydraulic 
urinary  continence  device  is  submitted, 
the  agency  will,  by  April  17, 1995,  after 
consultation  with  the  appropriate  FDA 
advisory  committee  and  by  an  order 
published  in  the  Federal  Register,  either 
deny  the  request  or  give  notice  of  its 
intent  to  initiate  a  change  in  the 
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classification  of  the  device  in 
accordance  with  section  513(e)  of  the 
act  and  21  CFR  860.130. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
ig  required. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 


directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  PMA’s  for  this  device 
could  have  been  required  by  FDA  as 
early  as  June  30, 1986,  and  because 
firms  that  distributed  this  device  prior 
to  May  28, 1976,  or  whose  device  has 
been  found  by  FDA  to  be  substantially 
equivalent  will  be  permitted  to  continue 
marketing  the  implanted  mechanical/ 
hydraulic  urinary  continence  device 
during  FDA’s  review  of  the  PMA  or 
notice  of  completion  of  the  PDP,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  876  be  amended  as  follows: 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  Secs.  501.  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j. 

371). 

2.  Section  876.5280  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  876.5280  Implanted  mechanical/ 
hydraulic  urinary  continence  device. 
***** 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  A  PMA  or  notice 
of  completion  of  a  PDP  is  required  to  be 
filed  with  the  FDA  on  or  before  (insert 
date  90  days  after  the  effective  date  of 
a  final  rule  based  on  this  proposed  rule), 
for  any  implanted  mechanical/hydraulic 


urinary  continence  device  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  on  or  before  (insert 
date  90  days  after  the  effective  date  of 
a  final  rule  based  on  this  proposed  rule), 
been  found  to  be  substantially 
equivalent  to  the  implanted  mechanical/ 
hydraulic  urinary  continence  device 
that  was  in  commercial  distribution 
before  May  28, 1976.  Any  other 
implanted  mechanical/hydraulic 
urinary  continence  device  shall  have  an 
approved  PMA  or  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

Dated:  January  10, 1995. 

D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  95-3805  Filed  2-14-95;  8:45  am) 
BILUNG  COOe  4160-01-f 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parts  1  and  3 
[Docket  No.  941120-4320] 

RIN  0651-AA76 

Changes  to  Implement  26-Year  Patent 
Term  and  Provisional  Applications 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Proposed  rule;  change  in  public 
hearing  location. 

SUMMARY:  The  public  hearing  scheduled 
for  February  16, 1995,  concerning  the 
notice  of  proposed  rulemaking 
published  on  December  12, 1994  at  59 
FR  63951,  with  a  supplemental  request 
for  comments  published  on  January  17, 
1995,  at  60  FR  3398,  will  be  held  in  the 
Roanoke  Room,  Stouffer  Hotel  at  Crystal 
City,  2399  Jefferson  Davis  Highway, 
Arlington,  Virginia,  instead  pf  in  the 
Commissioner’s  Conference  Room, 
Crystal  Park  2,  Room  912,  2121  Crystal 
Drive,  Arlington,  Virginia,  as  previously 
indicated.  The  change  in  location  is 
being  made  to  accommodate  more 
people. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  17, 
1995.  A  public  hearing  will  be  held 
Thursday,  February  16, 1995,  at  9:30 
a.m.,  in  the  Roanoke  Room,  Stouffer 
Hotel  at  Crystal  City,  2399  Jefferson 
Davis  Highway,  Arlington,  Virginia. 
Oral  testimony  on  the  effects  of  patent 
expiration  dates  and  patent  terra 
extension  will  begin  at  1:00  p.m. 
Requests  to  present  oral  testimony 
should  be  received  on  or  before 
February  14,  1995. 
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ADDRESSES:  Address  written  comments 
and  requests  to  present  oral  testimony  to 
the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
Attention:  Stephen  G.  Kunin,  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects,  Crystal  Park  2,  Suite 
910,  or  by  fax  to  (703)  305-8825. 

FOR  FURTHER  INFORMATION  CONTACT; 
Magdalen  Y.  Greenlief  or  John  F. 
Gonzales,  Special  Program  Examiners, 
Office  of  the  Deputy  Assistant 
Commissioner  for  Patent  Policy  and 
Projects,  at  (703)  305-9285,  or  by  mail 
marked  to  their  attention  and  addressed 
to  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 

Dated:  February  9, 1995. 

Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  arid 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  95-3742  Filed  2-14-95;  8:45  ara) 
BtLUNG  CODE  351(1-16-M 


POSTAL  SERVICE 
39  CFR  Part  265 

Demands  for  Testimony  or  Records  in 
Certain  Legal  Proceedings 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
establishing  a  procedure  for  Postal 
Service  response  to  subpoenas  or  other 
demands  for  Postal  Service  employees 
to  testify  about,  or  produce  records 
concerning.  Postal  Service  matters  in 
private  litigation  or  other  proceedings  in 
which  the  United  States  is  not  a  party. 
This  proposed  rule  should  minimize  the 
disruption  of  official  duties  caused  by 
compliance  with  those  demands, 
maintain  Postal  Service  control  over  the 
release  of  official  information,  and 
otherwise  protect  the  interests  of  the 
United  States.  This  proposed  rule  would 
prohibit  Postal  Service  employees  from 
complying  with  those  demands  without 
the  General  Counsel’s  permission. 

DATES;  Comments  must  be  received  on 
or  before  March  17, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to:  Library, 
Attention  Federal  Register  Comments, 
U.S.  Postal  Service,  475  L’Enfant  Plaza, 
SW,  Room  11800,  Washington,  DC 
20260-1540.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between 
8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday,  in  Room  11800  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Holvik,  Attorney,  (312)  765-5230. 


SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  provides  that,  in  response 
to  subpoenas  or  other  demands  for 
testimony  or  records  concerning  Postal 
Service  matters  in  private  litigation  or 
other  proceedings  in  which  the  United 
States  is  not  a  party.  Postal  Service 
employees  may  testify  or  produce 
records  only  if  the  General  Counsel  or 
the  General  Counsel’s  delegate 
authorizes  compliance  with  the 
demand.  In  making  this  determination, 
the  General  Counsel  or  his  or  her 
delegate  will  consider  whether 
compliance  is  in  accordance  with 
applicable  laws,  privileges,  rules, 
authority,  and  regulations  and  would 
not  be  contrary  to  the  interests  of  the 
United  States. 

Several  federal  agencies  have  enacted 
this  type  of  regulation,  including  the 
Department  of  Justice,  the  Department 
of  Transportation,  and  the  Department 
of  Veterans  Affairs.  The  courts  have 
recognized  the  authority  of  federal 
agencies  to  limit  compliance  with 
demands  in  this  manner.  See,  United 
States  ex.  rel.  Touhy  v.  Ragen,  340  U.S. 
462  (1951).  Moreover,  subpoenas  by 
state  courts,  legislatures,  or  legislative 
committees  that  attempt  to  assert 
jurisdiction  over  federal  agencies  are 
inconsistent  with  the  Supremacy  Clause 
of  the  U.S.  Constitution,  and  a  federal 
regulation  regarding  compliance  with 
those  subpoenas  reinforces  this 
principle.  See,  McCulloch  v.  Maryland, 
17  U.S.  (4  Wheat.)  316  (1819);  United 
States  V.  McLeod,  385  F.2d  734  (5th  Cir. 
1967). 

This  proposed  rule  would  not  apply 
to  situations  in  which  the  United  States 
is  a  party  in  a  lawsuit.  It  also  would  not 
apply  to  instances  in  which  an 
employee  is  requested  to  appear  in  legal 
proceedings  unrelated  to  federal 
activities  or  the  employee’s  duties  at  the 
Postal  Service.  Finally,  the  proposed 
rule  would  not  apply  to  subpoenas  or 
requests  for  information  submitted  by 
either  House  of  Congress  or  by  a 
congressional  committee  or 
subcommittee  with  jurisdiction  over  the 
matter  for  which  the  testimony  or 
information  is  requested. 

List  of  Subjects  in  39  CFR  Part  265 

Administrative  practice  and 
procedure.  Government  employees. 
Release  of  information. 

For  the  reasons  set  out  in  this  notice, 
39  CFR  part  265  is  proposed  to  be 
amended  as  follows. 


PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
is  revised  to  read  as  follows; 

Authority:  39  U.S.C.  401, 403,  410, 1001, 
2601;  5  U.S.C.  552;  Inspector  General  Act  of 
1978,  as  amended  (Pub.  L.  95-452,  as 
amended,  5  U.S.C.  App.  3). 

2.  Section  265.12  is  added  to  read  as 
follows: 

§  265.1 2  Demands  for  testimony  or 
records  in  certain  iegal  proceedings. 

(a)  Scope  and  applicability  of  this 
section.  (1)  This  section  establishes 
procedures  to  be  followed  if  the  Postal 
Service  or  any  Postal  Service  employee 
receives  a  demand  for  testimony 
concerning  or  disclosure  of: 

(1)  Records  contained  in  the  files  of 
the  Postal  Service:  or 

(ii)  Information  relating  to  records 
contained  in  the  files  of  Ae  Postal 
Service;  or 

(iii)  Information  or  records  acquired 
or  produced  by  the  employee  in  the 
course  of  his  or  her  official  duties  or 
because  of  the  employee’s  official  status. 

(2)  This  section  does  not  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  by  any  person 
against  the  Postal  Service. 

(3)  This  section  does  not  apply  to  any 
of  the  following: 

(i)  Any  legal  proceeding  in  which  the 
United  States  is  a  party; 

(ii)  A  demand  for  tekimony  or  records 
made  by  either  House  of  Congress  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  of  Congress:  or 

(iii)  An  appearance  by  an  employee  in 
his  or  her  private  capacity  in  a  legal 
proceeding  in  which  the  employee’s 
testimony  does  not  relate  to  the 
employee’s  official  duties  or  the 
functions  of  the  Postal  Service;  or 

(iv)  A  demand  for  testimony  or 
records  submitted  to  the  Postal 
Inspection  Service  (a  demand  for 
Inspection  Service  records  or  testimony 
will  be  handled  in  accordance  with 
rules  published  at  §  265.11). 

(4)  This  section  does  not  exempt  a 
request  from  applicable  confidentiality 
requirements,  including  the 
requirements  of  the  Privacy  Act.  5 
U.S.C.  552a. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Adjudicative  authority  includes, 
but  is  not  limited  to,  the  following: 

(1)  A  court  of  law  or  other  judicial  * 
forums,  whether  local,  state,  or  federal; 
and 

(ii)  Mediation,  arbitration,  or  other 
forums  for  dispute  resolution. 

(2)  Demand  includes  a  subpoena, 
subpoena  duces  tecum,  request,  order. 
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or  other  notice  for  testimony  or  records 
arising  in  a  legal  proceeding. 

(3)  Employee  means  a  current 
employee  or  official  of  the  Postal 
Service. 

(4)  General  Counsel  means  the 
General  Counsel  of  the  United  States 
Postal  Service,  the  Chief  Field  Counsels, 
or  an  employee  of  the  Postal  Service 
acting  for  the  General  Counsel  under  a 
delegation  of  authority. 

(5)  Legal  proceeding  means: 

(i)  A  proceeding  before  an 
adjudicative  authority; 

(ii)  A  legislative  proceeding,  except 
for  a  proceeding  before  either  House  of 
Congress  or  before  any  committee  or 
subcommittee  of  Congress;  or 

(iii)  An  administrative  proceeding. 

(6)  Private  litigation  means  a  legal 
proceeding  to  which  the  United  States 
is  not  a  party. 

(7)  Records  custodian  means  the 
emploj'ee  who  maintains  a  requested 
record.  For  assistance  in  identifying  the 
custodian  of  a  specific  record,  contact 
the  Records  Officer,  United  States  Postal 
Service,  475  L’Enfant  Plaza,  SVV, 
Washington,  DC  20260-5240. 

(8)  Testimony  means  statements  made 
in  connection  with  a  legal  proceeding, 
including  but  not  limited  to  statements 
in  court  or  other  forums,  depositions, 
declarations,  affidavits,  or  responses  to 
interrogatories. 

(9)  United  States  means  the  federal 
government  of  the  United  States  and 
any  of  its  agencies,  establishments,  or 
instrumentalities,  including  the  United 
States  Postal  Service. 

(c)  Requirements  for  submitting  a 
demand  for  testimony  or  records.  (1) 
Ordinarily,  a  party  seeking  to  obtain 
records  from  the  Postal  Service  should 
submit  a  request  in  accordance  with  the 
provisions  of  the  Freedom  of 
information  Act  (FOLA),  5  U.S.C.  552, 
and  the  Postal  Service’s  regulations 
implementing  the  FOIA  at  39  CFR  265.1 
through  265.9  or  the  Privacy  Act,  5 
U.S.C.  266  and  the  Postal  Service’s 
regulations  implementing  the  Privacy 
Act  at  39  CFR  266.1  through  266.9. 

(2)  A  demand  for  testimony  or  records 
issued  pursuant  to  the  rules  governing 
the  legal  proceeding  in  which  the 
demand  arises  must: 

(i)  Be  in  writing; 

(ii)  Identify  the  requested  record  and/ 
or  state  the  nature  of  the  requested 
testimony,  describe  the  relevance  of  the 
record  or  testimony  to  the  proceeding, 
and  why  the  information  sought  is 
unavailable  by  any  other  means. 

(iii)  If  testimony  is  requested,  contain 
a  summary  of  the  requested  testimony 
and  a  showing  that  no  document  could 
be  provided  and  used  in  lieu  of 
testimony. 


(3)  Procedures  for  service  of  demand 
are  made  as  follows; 

(i)  Service  of  a  demand  for  testimony 
or  records  (including,  but  not  limited  to, 
personnel  or  payroll  information) 
relating  to  a  current  or  former  employee 
must  be  made  in  accordance  with  the 
applicable  rules  of  civil  procedure  on 
the  employee  whose  testimony  is 
requested  or  the  records  custodian.  The 
requester  also  shall  deliver  a  copy  of  the 
demand  to  the  District  Manager, 
Customer  Services  and  Sales,  for  all 
current  employees  whose  work  location 
is  within  the  geographic  boundaries  of 
the  manager’s  district,  and  any  former 
employee  whose  last  position  was 
within  the  geographic  boundaries  of  the 
manager’s  district.  A  demand  for 
testimony  or  records  must  be  received 
by  the  employee  whose  testimony  is 
requested  and  the  appropriate  District 
Manager,  Customer  Services  and  Sales, 
at  least  ten  (10)  working  days  before  the 
date  the  testimony  or  records  are 
needed. 

(ii)  Service  of  a  demand  for  testimony 
or  records  other  than  those  described  in 
paragraph  (3)(i)  of  this  section  must  be 
made  in  accordance  with  the  applicable 
rules  of  civil  procedure  on  the  employee 
whose  testimony  is  requested  or  the 
records  custodian.  The  requester  also 
shall  deliver  a  copy  of  the  demand  to 
the  General  Counsel,  United  States 
Postal  Service,  475  L’Enfant  Plaza,  SW, 
Washington  DC  20260-1100,  or  the 
Chief  Field  Counsel.  A  demand  for 
testimony  or  records  must  be  received 
by  the  employee  and  the  General 
Counsel  or  Chief  Field  Counsel  at  least 
ten  (10)  working  days  before  the  date 
testimony  or  records  are  needed. 

(d)  Procedures  followed  in  response  to 
a  demand  for  testimony  or  records.  (1) 
After  an  employee  receives  a  demand 
for  testimony  or  records,  the  emplo^’ee 
shall  immediately  notify  the  General 
Counsel  or  Chief  Field  Counsel  and 
request  instructions. 

(2)  An  employee  may  not  give 
testimony  or  produce  records  without 
the  prior  authorization  of  the  General 
Counsel. 

(3) (i)  The  Cieneral  Counsel  may  allow 
an  employee  to  testify  or  produce 
records  if  the  General  Counsel 
determines  that  granting  permission: 

(A)  Would  be  appropriate  under  the 
rules  of  procedure  governing  the  matter 
in  which  the  demand  arises  and  other 
applicable  laws,  privileges,  rules, 
authority,  and  regulations;  and 

(B)  Would  not  be  contrary  to  the 
interest  of  the  United  States.  The 
interest  of  the  United  States  includes, 
hut  is  not  limited  to,  furthering  a  public 
interest  of  the  Postal  Service  and 


protecting  the  human  and  financial 
resources  of  the  United  States. 

(ii)  An  employee’s  testimony  shall  be 
limited  to  the  information  set  forth  in 
the  statement  described  at  paragraph 
(c)(2)  of  this  section  or  to  such  portions 
thereof  as  the  General  Counsel 
determines  are  not  subject  to  objection 
An  employee’s  testimony  shall  be 
limited  to  facts  within  the  personal 
knowledge  of  the  employee.  A  Postal 
Service  employee  authorized  to  give 
testimony  under  this  rule  is  prohibited 
from  giving  expert  or  opinion  testimony, 
answering  hypothetical  or  speculative 
questions,  or  giving  testimony  with 
resp)ect  to  privileged  subject  matter.  The 
General  Counsel  may  waive  the 
prohibition  of  expert  testimony  under 
this  paragraph  only  upon  application 
and  showing  of  exceptional 
circumstances  and  the  request 
substantially  meets  the  requirements  of 
this  section. 

(4)  The  General  Counsel  may  establish 
conditions  under  which  the  employee 
may  testify.  If  the  General  Counsel 
authorizes  the  testimony  of  an 
employee,  the  party  seeking  testimony 
shall  make  arrangements  for  the  taking 
of  testimony  by  those  methods  that,  in 
the  General  Counsel’s  view,  will  least 
disrupt  the  employee’s  official  duties. 
For  example,  at  the  General  Counsel’s 
discretion,  testimony  may  be  provided 
by  affidavits,  answers  to  interrogatories, 
wTitten  depositions,  or  depositions 
transcribed,  recorded,  or  preserved  by 
bnv  other  means  allowable  by  law 

C5)  If  a  response  to  a  demand  for 
testimony  or  records  is  required  before 
the  General  Counsel  determines 
whether  to  allow  an  employee  to  testify, 
the  employee  or  counsel  for  the 
employee  shall  do  the  following: 

(i)  Inform  the  court  or  other  authority 
of  the  regulations  in  this  section;  and 

(ii)  Request  that  the  demand  be  stayed 
pending  the  employee’s  receipt  of  the 
General  Counsel’s  instructions. 

(6)  If  the  court  or  other  authority 
declines  the  request  for  a  stay,  or  rules 
that  the  employee  must  comply  with  the 
demand  regardless  of  the  General 
Counsel’s  instructions,  the  employee  or 
counsel  for  the  employee  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  United  States  ex  re!. 
Touhy  V.  Ragen,  340  U.S.  462  (1951), 
and  the  regulations  in  this  section. 

(7)  The  General  Counsel  may  request 
the  assistance  of  the  Department  of 
Justice  or  a  U.S.  Attorney  where 
necessary  to  represent  the  interests  of 
the  Postal  Ser\  ice  and  the  employee 

(8)  At  his  or  her  discretion,  the 
General  Counsel  may  grant  a  waiver  of 
any  procedure  described  by  this  section, 
where  waiver  is  considered  necessary  to 
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promote  a  significant  interest  of  the 
United  States  or  for  other  good  cause. 

(9)  If  it  otherwise  is  permissible,  the 
records  custodian  may  authenticate, 
upon  the  request  of  the  party  seeking 
disclosure,  copies  of  the  records.  No 
employee  of  the  Postal  Service  shall 
respond  in  strict  compliance  with  the 
terms  of  a  subpoena  duces  tecum  unless 
specifically  authorized  by  the  General 
Counsel. 

(e)  Postal  Service  employees  as  expert 
witnesses.  No  Postal  Service  employee 
may  testify  as  an  expert  or  opinion 
witness,  with  regard  to  any  matter 
arising  out  of  the  employee’s  official 
duties  or  the  functions  of  the  Postal 
Service,  for  any  party  other  than  the 
United  States,  except  that  in 
extraordinary  circumstances,  the 
General  Counsel  may  approve  such 
expert  testimony  in  private  litigation.  A 
Postal  Service  employee  may  not  testify 
as  such  an  expert  witness  without  the 
express  authorization  of  the  General 
Counsel.  A  litigant  must  obtain 
authorization  of  the  General  Counsel 
before  designating  a  Postal  Service 
employee  as  an  expert  witness. 

(f)  Substitution  of  Postal  Service 
employees.  Although  a  demand  for 
testimony  may  be  directed  to  a  named 
Postal  Service  employee,  the  General 
Counsel,  where  appropriate,  may 
designate  another  Postal  Service 
employee  to  give  testimony.  Upon 
request  and  for  good  cause  shown  (for 
example,  when  a  particular  Postal 
Service  employee  has  direct  knowledge 
of  a  material  fact  not  known  to  the 
substitute  employee  designated  by  the 
Postal  Service),  the  General  Counsel 
may  permit  testimony  by  a  named 
Postal  Service  employee. 

(g)  Fees  and  costs.  (1)  The  Postal 
Service  may  charge  fees,  not  to  exceed 
actual  costs,  to  private  litigants  seeking 
testimony  or  records  by  request  or 
demand.  The  fees,  which  are  to  be 
calculated  to  reimburse  fully  the  Postal 
Service  for  processing  the  demand  and 
providing  the  witness  or  records,  may 
include,  among  others: 

(1)  Costs  of  time  spent  by. employees, 
including  attorneys,  of  the  Postal 
Service  to  process  and  respond  to  the 
demand; 

(ii)  Costs  of  attendance  of  the 
employee  and  agency  attorney  at  any 
deposition,  hearing,  or  trial; 

fiii)  Travel  costs  of  the  employee  and 
agency  attorney; 

(iv)  Costs  of  materials  and  equipment 
used  to  search  for,  process,  and  make 
available  information. 

(2)  All  costs  for  employee  time  shall 
be  calculated  on  the  hourly  pay  of  the 
employee  (including  all  pay,  allowance, 
and  benefits)  and  shall  include  the 


hourly  fee  for  each  hour,  or  portion  of 
each  hour,  when  the  employee  is  in 
travel,  in  attendance  at  a  deposition, 
hearing,  or  trial,  or  is  processing  or 
responding  to  a  request  or  demand. 

(3)  At  the  discretion  of  the  Postal 
Service,  where  appropriate,  costs  may 
be  estimated  and  collected  before 
testimony  is  given. 

(h)  Acceptance  of  service.  This 
section  does  not  in  any  way  abrogate  or 
modify  the  requirements  of  the  Federal 
Rules  of  Civil  Procedure  regarding 
service  of  process. 

An  appropriate  amendment  to  39  CFR 
265.1  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  95-3702  Filed  2-14-95;  8:45  am] 
BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA37-1 -6370b;  FRL-6144-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  SO2:  Conewango 
Township,  Warren  County 
implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  provides  for,  and  demonstrates, 
the  attainment  of  the  national  ambient 
air  quality  standards  (NAAQS)  for  sulfur 
oxides  in  the  Conewango  Township, 
Warren  County  nonattainment  area.  In 
the  final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth’s  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  w'ill  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  artion 
Any  parties  intere.sted  in  lominenlmg 
on  this  action  should  do  >^0  at  tins  tunc 


DATES:  Comments  must  be  received  in 
wTiting  by  March  17, 1995 
ADDRESSES:.Written  comments  on  this 
action  should  be  addressed  to  Thomas 
J.  Maslany,  Director,  Air,  Radiation,  and 
Toxics  Division  (3AT00),  U..S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  HI.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  40 1 
M  Street  SW.,  Washington,  DC  20460; 
and,  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Campbell,  Air  &  Radiation 
Programs  Branch  (3AT11),  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107, 
phone:  215  597-9781. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S  C.  7401-767 Iq. 

Dated;  November  18, 1994. 

Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III 
(FR  Doc.  95-3681  Filed  2-14-95;  8:45  am] 
BILLING  CODE  S560-5(M> 


40  GFR  Part  180 

[PP  0E3882  and  PP  4E4286/P598;  FRL- 
4932-3] 

RIN  2070-AC18 

Pesticide  Tolerances  for  Metolachlor 

AGENCY:  Environmental  Protertion 
Agency  (EPA). 

ACTION:  Proposed  rule 

SUMMARY;  FP,\  proposes  to  e.stablisli 
tolemm  es  fi'r  the  combined  residues  ot 
tlie  lu’rlm  ub’  metolai  lilor  and  its 
metabolites  in  or  on  the  raw  agricultural 
(  ommodities  i  elerv  and  dry  bulb  onion. 
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The  proposed  regulation  to  establish 
maximum  permissible  levels  for 
residues  of  the  herbicide  was  requested 
in  petitions  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4) 

DATES:  Comments,  identified  by  the 
document  control  number,  (PP  0E3882 
and  PP  4E4286/P598],  must  be  received 
on  or  before  March  17,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
})art  or  all  of  that  information  as 
"Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505VV),  Office  of  Pesticide 
F’rograms,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwy..  Arlington. 
VA  22202,  (703)-308-878'3. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  E.xperiment 
Station.  P.O,  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
0E3882  and  PP  4E4286  to  EPA  on  behalf 
of  the  named  Agricultural  Experiment 
Stations.  These  petitions  request  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  amend  40  CFR  180.368  by 
establishing  tolerances  for  combined 
residues  (free  and  bound)  of  the 
herbicide  metolachlor  (2-chloro-N-(2- 
ethyl-6-methylphenyl)-N-(2methoxy-l- 
methylethyl)acetamide],  and  its 
metabolites,  determined  as  the 
derivatives.  2-((2-ethyl-6- 


methyiphenyl)amino]-l-propanol,  and 
4  (2  ethyl-6-methylphenyl)-2-hydroxy- 
5-methyl-3-morphoiinone,  each 
expressed  as  the  parent  compound  in  or 
on  certain  raw  agricultural  commodities 
as  follows: 

1 .  PP  0E3882.  Petition  submitted  on 
behalf  of  the  Experimental  Stations  of 
California,  Florida,  and  Texas  proposing 
a  tolerance  for  celery  at  0.1  part  per 
million  (ppm). 

2.  PP  4E4286.  Petition  submitted  on 
behalf  of  the  Experimental  Stations  of 
Arkansas,  Michigan,  New  Jersey,  New 
York.  Oklahoma,  and  Texas  proposing  a 
tolerance  for  dry  bulb  onion  at  1.0  ppm. 
The  petitioner  proposed  that  use  of 
metolachlor  on  dry  bulb  onion  be 
limited  to  onion  production  areas  east  of 
the  Rocky  Mountains  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency’s 
Registration  Division  at  the  address 
provided  above. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  1-year  feeding  study  with  dogs 
fed  diets  containing  0, 100,  300,  or  1,000 
ppm  with  a  systemic  no-observed-effect- 
level  (NOEL)  of  300  ppm  (9.7  mg/kg/ 
day)  based  on  decreased  body  weight  in 
females. 

2.  A  2-year  feeding/carcinogenicity 
study  with  rats  fed  diets  containing  0, 
30.  300,  1,000  or  3,000  ppm  (equivalent 
to  0,  1.5, 15,  50,  or  150  mg/kg/day)  with 
a  compound-related  increase  in  liver 
adenomas  and  combined  adenomas/ 
carcinomas  in  female  rats  at  the  high- 
dose  level.  This  study  was  classified  as 
supplemental  data  due  to  inadequate 
clinical  chemistry  determinations  and 
dietary  preparation  records. 

3.  A  2-year  feeding/carcinogenicity 
study  with  rats  fed  diets  containing  0, 
30.  300,  or  3,000  ppm  (equivalent  to  0, 
1.5,  15,  or  150  mg/kg/day)  w  ith  a 
systemic  NOEL  of  300  ppm  based  on 
decreased  body  w'eight  at  the  3,000-ppm 
dose  level.  A  statistically  significant 
increase  in  liver  neoplasia  was  found  in 
female  rats  at  the  3,000-ppm  dose  level, 
as  well  as  evidence  for  a  neoplastic 
response  in  the  nasal  turbinates  of  both 
sexes. 

4.  A  2-year  carcinogenicity  study  in 
mice  fed  diets  containing  0,  300, 1,000 
and  3,000  ppm  (highest  dose  level 
equivalent  to  428  mg/kg/day)  with  no 
treatment-related  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 


5.  A  second  2-year  carcinogenicity 
study  in  mice  fed  diets  containing  0, 

300, 1,000,  or  3,000  ppm  with  no 
treatment-related  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

6.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  30, 
300,  or  1,000  ppm  with  a  reproductive 
NOEL  of  300  ppm  (equivalent  to  23,5- 
26  mg/kg/day)  based  on  reduced  pup 
weights  in  the  Fla  and  F2a  litters  at  the 
1,000-ppm  dose  level  (equivalent  to  75.8 
to  85.7  mg/kg/day).  The  NOEL  for 
parental  toxicity  is  equal  to  or  greater 
than  the  1,000-ppm  dose  level. 

7.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  at  0,  36,  120, 
or  360  mg/kg/day  on  gestation  days  6  to 
18.  The  NOEL  for  maternal  toxicity  was 
established  at  120  mg/kg/day  based  on 
lacrimation,  miosis,  reduced  food 
consumption,  and  body  weight  gain. 
There  was  no  developmental  toxicity 
observed  under  the  conditions  of  the 
study. 

8.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  60, 180,  or 
360  mg/kg/day  on  gestation  days  6  to 
15.  There  were  no  signs  of  maternal  or 
developmental  toxicity  observed  under 
the  conditions  of  the  study. 

9.  A  second  developmental  toxicity 
study  in  rats  given  gavage  doses  of  0,  30, 
100,  300,  or  1,000  mg/kg/day  on 
gestation  days  6  to  15.  The  NOEL’s  for 
maternal  and  developmental  toxicity 
were  established  at  300  mg/kg/day.  The 
NOEL  for  maternal  toxicity  was  based 
on  deaths,  salivation,  lacrimation, 
convulsions,  reduced  body  weight,  and 
food  consumption  at  the  1,000-mg/kg/ 
day  dose  level.  The  NOEL  for 
developmental  toxicity  was  based  on 
reduced  mean  fetal  body  weight, 
reduced  number  of  implantations/dam 
w'ith  resulting  decreased  litter  size,  and 
a  slight  increase  in  resorptions/dam 
with  resulting  increase  in  post¬ 
implantation  loss. 

10.  Metolachlor  was  not  found  to  N* 
mutagenic  in  any  tests.  Mutagenicity 
data  include  gene  mutation  assays  in 
Salmonella  and  mouse  lymphoma  cells, 
structural  chromosome  aberration  tests 
including  an  in  vivo  micronucleus  assay 
in  Chinese  hamsters  and  a  dominant 
lethal  assay  in  mice;  and  other 
genotoxic  activity  tests  including  DNA 
damage/repair  assays  in  rat  hepatocytes 
and  in  human  fibroblasts,  and  an  in 
vivo/in  vitro  unscheduled  DNA 
synthesis  assay. 

11.  Several  metabolism  studies  have 
been  performed  with  metolachlor,  and 
the  available  data  indicate  the 
compound  is  readily  absorbed  after  oral 
dosing  and  excreted  in  approximately 
equal  amounts  in  urine  and  feces. 
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Metolachlor  was  evaluated  by  the 
Office  of  Pesticide  Programs’  Peer 
Review  Committee  in  1991  and 
classified  as  a  Group  C  (possible 
carcinogen)  with  a  recommendation  for 
the  quantification  of  estimated  potential 
human  risk  using  a  linearized  low-dose 
extrapolation  (Q*).  This 
recommendation  was  based  on  the 
finding  of  liver  tumors  in  female  rats  at 
the  3,000-ppm  dose  level  in  both  rat 
studies  and  the  apparent  induction  of  a 
small  number  of  nasal  turbinate  tumors 
in  both  sexes  of  rats  at  the  3,000-ppm 
dose  level.  Nasal  turbinate  tumors  have 
also  been  associated  with  dietary 
administration  of  acetochlor  and 
alachlor,  structurally  related  herbicides 
that  are  classified  as  Group  B2 
carcinogens  (probable  human 
carcinogens). 

The  Peer  Review  Committee’s 
decision  was  presented  to  the  FIFRA 
Scientific  Advisory  Panel  on  September 
18, 1991.  The  Panel  concluded  Aat  liver 
tumors  were  benign  and  hyperplasia 
was  evident  in  rats  of  both  sexes.  The 
Panel  also  concluded  that  the 
occurrence  of  nasal  turbinate  tumors  in 
rats  was  low  and  not  statistically 
significant,  but  of  concern  since 
metolachlor  is  structurally  related  to 
acetochlor  and  alachlor.  The  Panel 
considered  the  carcinogenicity  evidence 
to  be  minimal  but  sufficient  for  the 
classification  of  metolachlor  as  a  Group 
G  carcinogen. 

The  Office  of  Pesticide  Programs’ 
Health  Effect  Division  Garcinogenicity 
Peer  Review  Gommittee  met  on  July  27. 
1994,  to  revaluate  the  weight-of-the- 
evidence  on  metolachlor.  with 
particular  reference  to  its 
carcinogenicity,  based  on  newiy 
submitted  metabolism  and  mutagenicity 
studies.  The  registrant  submitted  data  to 
show  that  the  metabolism  of 
metolachlor  is  substantially  different 
from  the  metabolism  of  acetochlor  and 
alachlor.  Metolachlor  does  not 
metabolize  to  form  a  reactive  quinone 
imine,  which  is  presumed  to  be  the 
carcinogenic  metabolite  of  acetochlor 
and  alachlor.  There  was  also  no 
evidence  for  mutagenic  potential  of 
metolachlor.  Based  on  these  data  and  in 
consideration  of  the  full  weight-of-the- 
evidence,  the  Garcinogenicity  Peer 
Review  Gommittee  concluded  that  the 
classification  of  metolachlor  should 
remain  as  a  Group  G  carcinogen,  but 
recommended  that  the  RfD  approach 
should  be  used  for  quantification  of 
human  risk. 

A  NOEL  of  15  mg/kg/ day  from  the  2- 
year  rat  feeding  study  was  determined 
to  be  appropriate  for  use  in  the  Margin 
of  Exposure  carcinogenic  risk 
assessment.  The  chronic  reference  dose 


(RfD)  is  currently  based  on  a  systemic 
NOEL  of  9.7  mg/kg/day  ftx)m  the  l-year 
feeding  study  in  dogs,  and  any  cancer 
concerns  from  chronic  exposure  are 
already  addressed  by  the  lower  NOEL, 
which  is  the  basis  for  the  current  RfD. 

The  Reference  Dose  (RfD)  is 
established  at  0.1  mg/kg  of  body  weight 
(bwt)/day,  based  on  a  NOEL  of  9.7  mg/ 
kg/ day  and  an  uncertainty  factor  of  100. 
Available  information  on  anticipated 
residues  and/or  percent  of  crop  treated 
were  used  to  estimate  the  Anticipated 
Residue  Gontribution  (ARG)  from 
residues  of  metolachlor  in  tire  human 
diet.  The  ARG  from  established 
tolerances  and  the  proposed  tolerances 
for  celery  and  onions  is  estimated  at 
0.0006  mg/kg  bwt/day  and  utilizes  0.6 
percent  of  the  RfD  for  the  U.S. 
population.  The  ARG  for  non-nursing 
infants  (the  subgroup  most  highly 
exposed)  utilizes  2  percent  of  the  RfD. 
EPA  believes  these  uses  of  metolachlor 
pose  a  negligible  cancer  risk  to  humans 

An  adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes.  The  analytical 
method  for  enforcing  this  tolerance  has 
been  published  in  the  Pesticide 
Anal^ical  Manual,  Vol.  II  (PAM  11).  The 
nature  of  the  residue  in  plants  is 
adequately  miderstood.  There  is  no 
reasonable  expectation  that  secondary 
residues  will  occur  in  milk,  eggs,  or 
meat  of  livestock  and  poultry  since 
there  are  no  livestock  feed  items 
associated  with  this  action. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  GFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  witliin  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Gommittee  in 
accordance  with  section  408(e)  of  the 
FFDGA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Gomments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E3882  and  PP 
4E4286/P5971.  All  wrritten  comments 
filed  in  response  to  these  petitions  will 
be  available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 


address  given  above  fi'om  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  “significant”  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  “economically  significant’); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency.  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.G.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950), 

List  of  Subjects  in  40  GFR  Part  180 

Environmental  protection. 
Administrative  practice  and  prooidure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30. 1995 

Stephen  L.  Johnson. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs 

Therefore,  it  is  proposed  that  40  GFR 
part  180  be  amended  as  follows: 

PART  18a-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.SC  346a  and  371 
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2.  In  §  180.368,  paragraph  (a)  is 
amended  by  adding  and  alphabetically 
inserting  the  entry  for  celery,  and 
paragraph  (c)  is  amended  by  adding  and 
alphabetically  inserting  the  entry  for 
onion  (dry  bulb),  to  read  as  follows 


§  1 80.368  Metolachlor;  tolerances  for 
residues. 


(a)  *  *  * 

Commodity 

Parts  per 
,  million 

Celery  . . . 

0.1 

***** 

*  *  * 

Commodity 

Parts  per 
million 

Onion  (dry  bulb)  . . . .  . 

1.0 

IFR  Doc;  95-3386  Filed  2-14- 
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40CFR  Part  180 

[PP  6E3460/P597:  FRL-4932-2] 

RIN  207O-AB78 

Pesticide  Tolerance  for  Prometryn 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
tolerance  for  residues  of  the  herbicide 
prometryn  in  or  on  the  raw  agricultural 
commodity  parsley.  The  proposed 
regulation  to  establish  a  ma.\imum 
permissible  level  for  residues  of  the 
herbicide  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (lR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  6E3460/ 
P597],  must  be  received  on  or  before 
March  17,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 


part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Hwv.,  Arlington, 
VA  22202,  (703)  308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
.  University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
6E3460  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
California.  This  petition  requests  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  amend  40  CFR  180.222  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  prometryn  (2,4- 
bis(isopropylamino)-6-methylthio-s- 
triazine)  in  or  on  the  raw  agricultural 
commodity  parsley  at  0.1  part  per 
million  (ppm).  The  petitioner  proposed 
that  use  of  prometryn  on  parsley  be 
limited  to  California  only  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency’s 
Registration  Division  at  the  address 
provided  above. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  feeding  study  with  dogs 
fed  diets  containing  0, 15, 150.  or  1,500 
ppm  (equivalent  to  0,  0.375,  3.75,  or 
37.5  milligrams  (mg)/kilogram  (kg)/day) 
with  a  no-observed-effect  level  (NOEL) 
of  150  ppm  (3.75  mg/kg/day)  based  on 
degenerative  hepatic  changes,  renal 
tubule  degeneration,  and  bone  marrow 
atrophy  at  the  1,500-ppm  dose  level. 


2.  A  104- week  chronic  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0, 10, 100,  750,  or  1,500  ppm 
(equivalent  to  0,  0.38,  3.90,  29.45,  or 
60.88  mg/kg/day  for  males  and  0,  0.49, 
4.91,  37.25,  or  80.62  mg/kg/day  for 
females)  with  a  systemic  NOEL  of  750 
ppm  (29.45  mg/kg/day  in  males  and 
37.25  mg/kg/day  in  females)  based  on 
decreased  body  weight  gain  in  both 
sexes,  and  renal  lesions  (mineralized 
concretions)  in  males  at  the  1,500-ppm 
dose  level.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

3.  A  carcinogenicity  study  with  mice 
fed  diets  containing  0, 10, 1,000,  or 
3,000  ppm  (equivalent  to  0, 1,  100,  or 
300  mg/kg/day)  for  102  weeks  with  a 
systemic  NOEL  of  1,000  ppm  (100  mg/ 
kg/day)  based  on  decreased  body  weight 
gain  in  female  mice  at  the  3,000-ppm 
dose  level.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

4.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  10, 
750,  or  1,500  ppm  (equivalent  to  0,  0  6, 
47.8,  96.7  mg/kg/day  in  males  and  0, 

0.7,  53  6,  or  105  6  mg/kg  day  in  females) 
with  a  NOEL  for  reproductive  effects  of 
10  ppm  (0  6  mg/kg/day  in  males  and  0  7 
mg/kg/day  in  females)  based  on 
decreased  pup  weight  at  the  750-ppm 
dose  level.  The  NOEL  for  parental 
systemic  toxicity  was  also  established  at 
10  ppm  based  on  decreased  food 
consumption,  body  weight,  and  body 
weight  gain  at  the  750-ppm  dose  level 

5.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  2, 12.  or 
72  mg/kg/day  with  a  NOEL  of  12  mg/kg/ 
day  for  maternal  toxicity  based  on 
decreased  food  consumption  at  the 
highest  dose  tested  (72  mg/kg/day).  The 
NOEL  for  developmental  effects  w’as 
established  at  12  mg/kg/day  based  on 
increased  fetal  resorption  at  the  highest 
dose  tested. 

6.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  10,  50,  or 
250  mg/kg/day  during  gestational  days  6 
to  15  with  a  NOEL  of  50  mg/kg/day  for 
maternal  toxicity  based  on  salivation 
and  decreases  in  body  weight  and  food 
consumption  at  the  highest  dose  tested 
(250  mg/kg/day).  A  NOEL  for 
developmental  toxicity  was  established 
at  50  mg/kg/day  based  on  decreased 
fetal  body  weight  and  increased 
incomplete  ossification  of  stemebrae 
and  metacarpals  at  the  250-mg/kg/day 
dose  level. 

7.  Mutagenicity  studies  as  follows:  a 
gene  mutation  test  (Ames  assay), 
negative  up  to  cytotoxic  solubility 
limits;  structural  chromosome 
aberration  tests,  negative  for  anomalies 
in  micronuclei  in  bone  marrow  cells  of 
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Chinese  hamsters  dosed  orally  at  5,000 
mg/kg;  and  tests  for  other  genotoxic 
effects,  negative  for  unscheduled  DNA 
synthesis  in  rat  hepatocjles  up  to 
cytotoxic  levels. 

8.  In  a  general  metabolism  study  using 
rats  fed  diets  containing  radio-labelled 
proraetryn,  prometryn  was  extensively 
metabolized  with  less  than  2  percent  of 
the  recovered  14C  radioactivity 
representing  the  parent  compound. 
Prometryn  is  excreted  predominately  in 
the  urine  and  feces. 

The  Reference  Dose  (RfD)  for 
prometryn  is  established  at  0.04  mg/kg 
of  body  weight  (bwt)/day,  based  on  a 
NOEL  of  3.75  mg/kg/day  from  the  2-year 
feeding  study  in  dogs  and  an 
uncertainty  factor  of  100.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  established 
tolerances  and  the  current  action  is 
estimated  at  0.000181  mg/kg  of  body 
weight/day  and  utilizes  less  than  1 
percent  of  the  RfD  for  the  U.S. 
population.  The  most  highly  exposed 
subgroup  (children  of  ages  1  through  6 
years)  will  be  exposed  to  less  than  1 
percent  of  the  Rft)  from  existing  uses 
and  the  proposed  use  on  parsley. 

An  acute  dietary  exposure  analysis 
was  conducted  for  prometryn  based  on 
a  NOEL  of  12  mg/kg/day  from  the  rabbit 
developmental  toxicity  study.  In  the 
analysis,  tolerance  level  residues  were 
used  to  calculate  the  high-end  exposure 
for  females  older  than  13  years,  which 
approximates  women  of  child-bearing 
age.  High-end  dietary  exposure  was 
compared  to  the  NOEL  of  12  mg/kg/day 
to  obtain  a  high-end  Margin  of  Exposure 
(MOE)  of  10,000.  The  Agency  concludes 
there  is  no  acute  dietary  concern  for 
prometryn  at  this  time. 

The  nature  of  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  the  proposed  tolerance.  An  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
The  analytical  method  for  enforcing  this 
tolerance  has  been  published  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM  II). 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry,  since  there  are  no  livestock  feed 
items  associated  with  this  action. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
onsidered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  6E3460/P597).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  e.xcept  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  “significant”  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  “economically  significant”); 

(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smq)l  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30, 1995. 

Stephen  L.  {ohnson. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.222,  paragraph  (b)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  a  new 
entry,  to  read  as  follows; 

§  180.222  Prometryn;  tolerances  for 
residues. 


(b)*  ‘  • 


Commodity 

Parts  per 
million 

Parsley  . ' . 

0.1 

IFR  Doc.  95-3385  Filed  2-14-9: 

>;  8:45  am) 
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40  CFR  Part  300 

[FRL-6154-4] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan;  The 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 
Cemetery  Dump  site,  Rose  Township, 
Michigan  from  the  National  Priorities 
List;  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Cemetery  Dump  site. 
Rose  Township,  Michigan  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment.  The  NPL  is 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  by  EPA,  because  it 
has  been  determined  that  all  Fund- 
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financed  response  under  CERCLA  has 
been  implemented,  and  EPA,  in 
consultation  with  the  State  of  Michigan, 
has  determined  that  no  further  cleanup 
is  appropriate.  Moreover,  EPA  and  the 
State  have  determined  that  remedial 
activities  conducted  at  the  site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  site  from  the 
NPL  may  be  submitted  until  March  17, 
1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Matt  Mankowski  (HSRW-6J)  Remedial 
Project  Manager,  Office  of  Superfund, 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604.  The 
comprehensive  information  on  the  site 
is  available  at  the  local  information 
repository  located  at:  the  Holly 
Township  Library,  1116  N.  Saginaw, 
Holly,  Michigan.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
appropriate  Regional  Docket  Office.  The 
address  for  the  Regional  Docket  Office  is 
Jan  Pfundheller  (H-7J),  U.S.  EPA, 

Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-5821. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Mankowski  (HSRW-6J)  Remedial 
Project  Manager,  Office  of  Superfund, 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  886- 
1842;  or  Heidi  Valetkevitch  (P-19J), 
Office  of  Public  Affairs,  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  886-1303. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Cemetery  Dump  site 
from  the  National  Priorities  List  (NPL), 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan,  40  CFR  Part  300  (NCP),  and 
requests  comments  on  the  deletion.  The 
EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Superfund  (Fund)  Fund- 
Financed  remedial  actions.  Pursuant  to 
Section  300.425(e)(3)  of  the  NCP,  any 
site  deleted  from  the  NPL  remains 
eligible  for  additional  Fund-financed 
remedial  actions  in  the  unlikely  event 


that  conditions  at  the  site  warrant  such 
action. 

The  EPA  will  accept  comments  on 
this  proposal  for  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate; 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  EPA  can  delete  a  site  from  the 
NPL,  the  state  in  which  the  site  was 
located  must  concur  on  the  proposed 
deletion.  EPA  shall  provide  the  state  30 
working  days  for  review  of  the  deletion 
notice  prior  to  its  publication  in  the 
Federal  Register. 

As  noted  above,  deletion  of  a  site  from 
the  NPL  does  not  preclude  eligibility  for 
subsequent  additional  Fund-financed 
actions  if  future  site  conditions  warrant 
such  actions. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual’s  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA’s  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  EPA  may  formally  begin 
deletion  procedures.  This  Federal 
Register  notice,  and  a  concurrent  notice 
in  the  local  newspaper  in  the  vicinity  of 
the  site,  announce  the  initiation  of  a  30- 
day  comment  period.  The  public  is 
asked  to  comment  on  EPA’s  intention  to 


delete  the  site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA’s 
decision  are  generally  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  the  EPA  Regional 
Office  will,  if  necessary  prepeu^  a 
Responsiveness  Summary  to  evaluate 
and  address  concerns  which  were 
raised.  The  public  is  welcome  to  contact 
the  EPA  Regional  Office  to  obtain  a  copy 
of  this  responsiveness  summary,  when 
available.  If  EPA  still  determines  that 
the  deletion  from  the  NPL  is 
appropriate,  final  notice  of  deletion  will 
be  published  in  the  Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency’s  rationale  for  intending  to 
delete  the  site  from  the  NPL. 

The  Cemetery  site  is  located  in  the  NE 
1/4  of  Section  27  (T4N,  R7E),  Rose 
Township,  Oakland  Coimty,  Michigan. 
The  4-acre  site  is  located  on  Rose  Center 
(or  Milford)  Road  and  is  a  former  sand 
and  gravel  pit  in  which  a  large  number 
of  drums  were  buried  within  an 
approximate  2-acre  area  on  the  site. 

The  site  was  placed  on  the  National 
Priorities  List  (NPL)  in  1982.  The 
Michigan  Department  of  Natural 
Resources  (MDNR)  entered  into  a 
Cooperative  Agreement  (CA)  with  the 
United  States  Envifonmental  Protection 
Agency  (USEPA)  in  May,  1984  to 
conduct  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS).  T^e  Record  of 
Decision  (ROD)  was  signed  on 
September  11, 1985.  The  September 
1985  ROD  recommended  a  Remedial 
Action  (RA)  that  included  the 
excavation  of  approximately  250  drums 
and  disposal  at  an  approved  off-site 
landfill.  The  RA  for  the  Cemetery  site 
was  completed  on  November  10, 1988. 
On  September  19, 1989,  a  second  ROD 
was  signed  indicating  that  the  selected 
remedy  for  the  rest  of  the  site  was  "No 
Further  Action”.  An  Interim  Close  Out 
Report,  signed  on  September  11, 1991, 
was  written  in  response  to  the 
completion  of  the  RA.  The  Final  Close 
Out  Report  was  signed  by  the  Regional 
Administrator  July  11, 1994.  The  State’s 
concurrence  was  received  on  August  30, 
1994.  A  Five-Year  Review  was 
completed  July  8, 1994. 

EPA,  with  concurrence  of  the  State  of 
Michigan,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Cemetery  Dump 
site  have  been  completed,  and  no 
further  Superfund  response  is 
appropriate  in  order  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  it  is  proposed 
that  the  site  be  deleted  from  the  NPL. 
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Dated;  lanuary  4, 1995. 

Valdas  V.  Adamkus, 

Regional  Administrator,  U  S.  EPA,  Region  V 
[FR  Doc.  95-3604  Filed  2-14-95;  8:45  am] 
BILLINQ  CODE  6S60-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1, 17,  21,  22,  23, 25, 

73,  74, 78,  80, 87, 90, 94,  95,  and  97 

[WT  Docket  No.  95-6,  FCC  95-16] 

Streamlining  the  Antenna  Structure 
Clearance  Procedure  and  Revision  of 
the  Rules  Concerning  Construction, 
Marking,  and  Lighting  of  Antenna 
Structures 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
which  seeks  to  streamline  the 
Commission's  antenna  structure 
clearance  process  by  instituting  a 
uniform  registration  process  for 
structure  owners,  revise  the  current 
antenna  structure  painting  and  lighting 
requirements  in  keeping  with  updated 
recommendations  by  the  Federal 
Aviation  Administration  (FAA),  and 
make  antenna  structure  owners 
primarily  responsible  for  antenna 
stnictures  that  require  painting  and/or 
lighting.  This  action  stems  from  the 
Commission’s  effort  to  streamline 
regulatory  processes  and  eliminate 
unnecessary  public  burdens  as  well  as 
the  need  to  update  the  Commission's 
Rules  to  reflect  recent  changes  in  two 
FAA  Advisory  Circulars  and  the 
Communications  Act  of  1934,  as 
amended.  Thus,  the  proposed  rules 
should  reduce  the  number  of 
Commission  filings,  expedite  the 
processing  authorizations  involving 
FAA  coordination,  and  clarify  rules 
concerning  the  painting  and  lighting  of 
antenna  structures. 

DATES:  Comments  must  be  filed  on  or 
before  March  21, 1995,  and  reply 
comments  must  be  filed  on  or  before 
April  20,  1995. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Noel  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680,  or  Robert  Greenberg  of  the 
Mass  Media  Bureau  at  (202)  418-2720. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making.  WT  Docket  No. 


95-5,  FCC  95-16,  adopted  January  12, 
1995,  and  released,  January  20, 1995. 

The  full  text  of  this  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239)  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission’s 
copy  contractor  International 
Transcription  Services,  2100  M  Street 
NW.,  Washington,  DC  20037,  telephone 
(202) 857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  has  initiated  the 
instant  proceeding  to  thoroughly  review 
its  antenna  structure  clearances  process, 
eliminate  unnecessary  public  burdens, 
and  reduce  processing  time  for 
Commission  authorizations  that  require 
FAA  coordination.  Presently,  the 
clearance  process  requires  identifying 
the  coordinates  and  height  of  each 
antenna  structure  requiring  FAA 
notification  (i.e.,  each  structure 
exceeding  60.96  meters  (200  feet)  in 
height  above  ground  level  or  within 
close  proximity  to  an  airport).  If  the 
FAA  determines  that  such  a  structure  is 
a  potential  hazard  to  air  navigation 
because  of  its  height  or  location,  the 
FAA  may  recommend  that  the  antenna 
structure  height  be  decreased, 
recommend  painting  or  lighting 
specifications,  or  both.  Thus,  the  current 
clearance  process  requires  certain 
prospective  licensees  and  permittees  to 
file  antenna  structure  data  with  the 
Commission  and  the  FAA,  and  upon 
authorization,  holds  licensees  and 
permittees  responsible  for  the  painting 
and  lighting  of  antenna  structures, 
where  required. 

2.  The  Commission  proposes  three 
distinct  changes  to  the  rules.  First,  the 
Commission  proposes  to  replace  the 
current  clearance  process  with  a 
streamlined  procedure  for  registering 
each  antenna  structure  which  requires 
FAA  notification.  The  registration 
process  would  require  the  antenna 
structure  owner,  not  the  licensees  or 
permittees  using  the  structure,  to  (1) 
register  the  antenna  structure  with  the 
Commission,  (2)  maintain  the 
structure’s  painting  and  lighting  in 
accordance  with  the  Commission’s 
Rules,  (3)  notify  the  Commission  of 
changes  in  height,  coordinates, 
ownership,  painting,  or  lighting  of  the 
structure,  and  (4)  notify  the  Commission 
upon  dismantling  the  structure.  This 
proposed  action  would  not  impose  a 
greater  net  filing  burden  on  the  public, 
but  would  instead  decrease  the  number 
of  entities  affected  by  these 
requirements. 


3.  Second,  the  Commission  proposes 
to  incorporate  by  reference  the 
recommendations  found  in  the 
following  two  FAA  Advisory  Circulars; 
Obstruction  Marking  and  Lighting  (AC 
70/7460-lH)  released  August,  1991,  and 
Specification  for  Obstruction  Lighting 
Equipment  (AC  150/5435-43D)  released 
July,  1988,  This  proposed  change 
updates  the  Commission’s  Rules  in  light 
of  the  FAA’s  recent  air  safety 
recommendations  and  would 
grandfather  the  present  painting  and 
lighting  requirements  of  existing 
structures  for  10  years.  This  action 
would  serve  to  streamline  the 
Commission’s.  Rules  and  increase  air 
safety. 

4.  Third,  the  Commission  proposes  to 
implement  statutory  language  holding 
antenna  structure  owners  primarily 
responsible  for  compliance  with  the 
Commission’s  painting  and  lighting 
requirements.  'This  means  that  the 
Commission  would  first  look  toward 
structure  owners  to  ensure  that  antenna 
structures  are  painted  and  lighted  in 
accordance  with  the  Commission’s 
Rules.  In  cases  where  reliance  on  the 
owner  proves  ineffective,  the 
Commission  would  turn  toward  the 
tenant  licensees  and  permittees  to 
ensure  that  the  structure  is  properly 
painted  and  lighted. 

5.  The  Commission  seeks  specific 
comments  concerning  the  proposed  rule 
amendments,  options  for  implementing 
the  registration  process,  and  whether 
the  proposal  may  necessitate  changes  to 
the  Commission’s  environmental  rules 
in  47  CFR  1.1301-1.1319. 

6.  Initial  Regulatory  Flexibility 
Analysis.  Reason  for  Action.  The 
Commission  proposes  to:  (1)  institute  a 
procedure  to  register  certain  antenna 
structures,  used  by  Commission 
licensees  and  permittees,  which  require 
notice  to  the  FAA  of  proposed 
construction,  (2)  revise  the 
Commission’s  painting  and  lighting 
requirements  to  incorporate  by  reference 
FAA  Advisory  Circulars  AC  70/7460- 
IH  (August  1991)  and  AC  150/5345- 
43D  (July  1988),  and  (3)  hold  antenna 
structure  owners  primarily  responsible 
for  compliance  with  the  Commission’s 
painting  and  lighting  requirements. 

Objectives 

The  Commission  seeks  to:  (1)  reduce 
the  number  of  filings  to  the  Commission 
regarding  changes  to  antenna  structures, 
(2)  expedite  application  and  notification 
processing,  (3)  unify  and  streamline 
federal  painting  and  lighting  regulations 
to  ease  the  public  and  governmental 
burdens  associated  with  processing 
certain  application,  (4)  increase  safety  in 
air  navigation. 
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Legal  Basis 

The  proposed  actions  are  authorized 
under  sections  4(i),  4(j)  and  303(r)  of  the 
Communications  Act  47  U.S.C.  154(i), 
154(j).  and  303(r). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  revision  of  47  CFR  Part 
17  would  require  certain  antenna 
structure  owners  to  register  their 
structures  and  to  comply  with  the 
Commission’s  painting  and  lighting 
requirements.  Additionally,  each  owner 
would  have  to  provide  a  copy  of  the 
Antenna  Structure  Registration  to  all 
tenant  licensees  and  post  the  structure’s 
Registration  Number  at  the  site.  Further, 
the  proposed  rules  eliminate  the 
requirement  for  certain  licensees  and 
permittees  to  individually  file  with  the 
Commission  to  amend  structure  height 
or  painting  and  lighting  specifications. 
Most  licensees  and  permittees,  however, 
would  have  to  provide  the  Registration 
Number  of  the  structure  from  which 
they  intend  to  transmit  when  filing  for 
a  new  modified,  or  renewed 
authorization. 

Federal  Rules  Which  Owrlap,  Duplicate 
or  Conflict  With  These  Rules 

None. 

Description  Potential  Impact,  and 
Small  Entities  Involved 

Any  rule  change  requiring  a  small 
business  antenna  structure  owner  to  file 
an  application  for  Registration  could 
affect  a  small  business.  However,  the 
overall  impact,  if  any,  will  be  minimal 
because  the  proposed  registration 
process  will  eliminate  the  need  for 
many  small  business  licensees  and 
permittees  on  an  antenna  structure  to 
file  certain  applications  and 
notifications.  The  Commission  will 
further  examine  the  impact  of  any  rule 
changes  on  small  entities  after 
evaluating  the  comments  in  this 
proceeding 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

None. 

List  of  Subjects 
47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  17 

Antennas,  Aviation  safety, 
Communications  equipment.  Radio 


Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  21 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements 

47  CFR  Part  22 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  23 

Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  25 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  74 

Radio  broadcasting,  Television 
broadcasting. 

47  CFR  Part  78 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  80 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements 

47  CFR  Part  87 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  94 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  95 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  97 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Secretar}'. 

IFR  Doc.  95-3675  Filed  2-14-95;  8:45  am) 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  214 

[FRA  Docket  No.  RSOR  13.  Notice  No.  3] 

RIN  2130-AA86 

Roadway  Worker  Protection 

AGENCY:  Federal  Railroad 
Administration  (FRA);  DOT. 

ACTION:  Notice;  Schedule  of  Advisory 
Committee  Meetings. 

SUMMARY:  The  Federal  Railroad 
Administration  is  announcing  as 
required  by  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  its 
meeting  schedule  for  the  Advisory 
Committee  on  Regulatory  negotiation 
(concerning  the  protection  of  railroad 
employees  who  work  on  or  adjacent  to 
track  and  face  the  risk  of  injury  from 
moving  trains  and  equipment).  This 
Advisory  Committee  (Committee)  will 
meet  in  1995  on  the  dates  listed  below 
DATES:  Meetings  of  the  Committee  are 
scheduled  on  the  following  dates: 

1.  Thursday  and  Friday,  February  16—17 

2.  Tuesday  and  Wednesday,  March  7-8 

3.  Thursday  and  Friday,  March  23-24 

4.  Monday  and  Tuesday,  April  3—4 

5.  Wednesday,  Thursday  and  Friday,  April 
19-21 

ADDRESSES:  The  February  16-17 
meeting  will  be  held  in  rooms  5A.B,C, 
of  the  Federal  Aviation  Administration 
building  located  at  800  Independence 
Avenue  SVV.,  Washington,  DC.  The 
March  23-24  meeting  will  be  held  at  the 
Ramada  Hotel  O’Hare  located  at  6600 
North  Mannheim  Road,  Rosemont,  IL 
60018.  All  other  meetings  will  be  held 
in  Room  3200  of  the  Department  of 
Transportation’s  headquarters  building. 
400  7th  Street  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  B.  Walters,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA  400  7th 
Street  SW.,  Room  8201,  Washington,  DC' 
20590  (Telephone:  202-366-0621)  or 
Doug  Taylor,  Chief  Accident 
Investigation  Branch,  Office  of  Safety, 
FRA  400  7th  Street  SW.,  Room  830l', 
Washington,  DC  20590.  (Telephone: 
202-366-2760). 

SUPPLEMENTARY  INFORMATION:  On  August 
17, 1994  FRA  published  a  notice  of 
intent  to  establish  an  Advisory 
Committee.  (59  FR  42200).  FRA  also 
published  a  notice  establishing  this 
Committee  on  January  5, 1995  (60  FR 
1761).  Consistent  with  these  notices,  the 
continued  objective  of  this  Committee  is 
to  produce  a  report,  including  a  draft 
notice  of  proposed  rulemaking  (NPRM) 
recommending  a  course  of  action  for 
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FRi\  to  follow  that  will  prevent  roadway 
worker  injuries  and  fatalities. 

FRA  continues  to  believe  that  public 
participation  is  critical  to  the  success  of 
this  process.  Negotiation  sessions  will 
be  open  to  the  public,  so  interested 
parties  may  observe  the  negotiations 
and  communicate  their  views.  Pursuant 
to  Committee. ground  rules,  observers 
who  wish  to  speak  to  the  Committee 
may  do  so  through  a  member  of  the 
Committee,  by  advising  the  Committee 
members  of  the  matter  to  be  presented, 
through  a  Facilitator  at  3  the  discretion 
of  the  Committee;  or  at  the  invitation  of 
a  Committee  member,  subject  to  the 
discretion  of  the  Committee  FRA  has 
given  advance  notice  to  all  committee 
members  of  the  meeting  schedule  and 
anticipates  attendance  or  representation 
by  all  Committee  members,  as  well  as 
the  public  during  this  important 
process. 

S.  Mark  Lindsey, 

Chief  Counsel,  Federal  Railroad 
Administration. 

IFR  Doc.  95-3757  Filed  2-14-95;  8;45  am] 
BILLING  CODE  4910-06-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AB 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Koala  Review 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Status  review;  notice  of 
reopening  of  comment  period. 

SUMMARY:  The  Service  gives  notice  that 
the  comment  period  on  the  status 
review  of  the  Australian  koala,  as 
initiated  in  response  to  a  petition  to  add 
the  species  to  the  List  of  Endangered 
and  Threatened  Wildlife,  will  be 
reopened  until  April  1, 1995. 

DATES:  All  comments  and  infornf^tion 
received  through  April  1, 1995,  will  be 
considered  in  making  a  Final  decision 
on  whether  the  requested  action  is 
warranted,  and  will  be  included  in  the 
administrative  record. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Room  725,  4401  North  Fairfax  Drive; 
U.S.  Fish  and  Wildlife  Service; 
Arlington,  Virginia  22203  (Fax  number 
703-358-2276).  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  Room 


750,  4401  North  Fairfax  Drive; 

Arlington,  Virginia  22203  The  petition 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  at  the 
Arlington,  Virginia  address 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  W  Dane.  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  4,  1994  (59 
FR  50557-50558),  the  U.S  Fish  and 
Wildlife  Service  (Service)  armounced 
the  90-day  finding  that  a  petition  to  add 
the  Australian  koala  (Phasocarctos 
cinereus)  to  the  List  of  Endangered  and 
Threatened  Wildlife  had  presented 
substantial  information  indicting  that 
the  requested  action  may  be  warranted 
A  status  review  was  initiated,  with  the 
original  comment  period  ending 
February  1, 1995.  During  that  period, 
requests  to  extend  the  comment  period 
were  received  from  the  Fund  for 
Animals  and  Australians  for  Animals 
(the  original  petitioners),  the  Zoological 
Society  of  San  Diego,  and  the  American 
Zoo  and  Aquarium  Association’s 
Marsupial  and  Monotreme  Advisory 
Group.  All  indicated  that  more  time  was 
needed  to  collect  pertinent  information 
In  response,  the  Service  has  decided  to 
reopen  the  comment  period  until  April 
1.  1995. 

Authority:  Endangered  Species  Act  of  1973 
(16  b'.S.G.  1531  etseq.). 

Dated:  February  7, 1995. 

Moliie  H.  Beattie, 

Director,  Fish  and  Wildlife  Semce. 

IFR  Doc.  95-3749  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4310-5S-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Docket  No.  950203035-503501;  I.D. 
120594C] 

Snapper-Grouper  Fishery  Off  the 
Southern  Atlantic  States;  Regulatory 
Amendment  for  Hogfish,  Cubera 
Snapper,  Gray  Triggerfish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO  A  A). 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 


Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP),  NMFS  proposes  to 
establish  a  daily  recreational  bag  limit  of 
five  hogfish  per  person:  limit  the  harvest 
and  possession  of  cubera  snapper  30 
inches  (76.2  cm),  total  length,  or  larger 
to  two  per  day:  and  establish  a 
minimum  size  limit  for  gray  triggerfish 
of  12  inches  (30.5  cm),  total  length. 

These  measures  would  apply  only  in  tlie 
exclusive  economic  zone  (EEZ)  off  the 
Atlantic  coast  of  Florida.  The  intended 
effects  of  this  rule  are  to  rebuild  the 
snapper-grouper  resources  and  enhance 
enforcement. 

DATES:  Written  comments  must  be 
received  on  or  before  March  2, 1995. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Peter  ].  Eldridge, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 

Petersburg,  FL  33702. 

Requests  for  copies  of  the  South 
Atlantic  Fishery  Management  Council’s 
(Council)  regulatory  document,  which 
includes  a  regulatory  impact  review  and 
an  environmental  assessment,  should  be 
sent  to  the  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  FAX  803-769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  ]  Eldridge,  813-570-5305 
SUPPLEMENTARY  INFORMATION:  Snappcr- 
grouper  species  in  the  Atlantic  Ocean 
off  the  southern  Atlantic  states.  (North 
Carolina  to  Florida)  are  managed  under 
the  FMP  The  FMP  was  prepared  by  the 
South  Atlantic  Fishery  Management 
Council  (Council)  and  is  implemented 
through  regulations  at  50  CFR  part  646 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

Background 

The  Council  is  concerned  about  the 
biological  status  of  hogfish,  cubera 
snapper,  and  gray  triggerfish,  especially 
off  the  Atlantic  coast  of  Florida  where 
recreational  fishing  pressure  is  intense. 
The  majority  of  hogfish  and  cubera 
snapper  catches  occur  off  Florida,  and  a 
large  portion  of  the  gray  triggerfish  catch 
occurs  off  Florida.  Gray  triggerfish  is 
overfished  with  an  estimated  spawning 
stock  ratio  (SSR)  of  27  percent  Under 
the  FMP,  species  with  SSRs  below  30 
percent  are  considered  overfished  The 
SSRs  for  cubera  snapper  and  hogfish  are 
unknowTi,  but  these  species  are  thought 
to  be  overfished. 

Florida  implemented  in  its  waters  a 
harvest/possession  limit  for  large  cubera 
snapper  on  March  1, 1994,  and  a  bag 
limit  for  hogfish  on  July  1, 1994.  A  size 
limit  for  gray  triggerfish  will  be 
implemented  on  January  1, 1995  The 
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Qmncil  proposes  similar  regulations  in 
the  EEZ  off  Florida  to  protect  these 
species  and  to  enhance  compliance  by 
using  compatible  state  and  Federal 
regulations. 

Limits  on  Hogflsh  and  Larger  Cubcra 
Snapper 

The  bag  limits  for  hogfish  and  harvest 
and  possession  limits  for  cubera 
snapper  larger  than  30  inches  (76.2  cm), 
total  length,  would  decrease  fishing 
mortality  and  enhance  the  spawning 
potential  of  these  species.  If  further 
measures  are  required,  the  Council  may 
;)ropose  them  through  the  framework 
irocedure. 

•iize  Limit  for  Gray  Triggerfish 

The  minimum  size  limit  for  gray 
triggerfish  will  enhance  the  spawming 
potential  of  gray  triggerfish  off  Florida 
ind  increase  the  yield-per-recruit. 

Again,  additional  measures  may  be 
oroposed  under  the  framework 
procedure. 

The  Council’s  recommended  changes 
;re  W'ithin  the  scope  of  the  management 
measures  that  may  be  adjusted  by  the 
framework  procedure  referred  to  at  50 
CFR  646.27  and  specified  in  Uie  FMP. 
The  Director,  Southeast  Region,  NMFS, 
initially  concurs  that  the  Council’s 
recommended  changes  are  consistent 
with  the  objectives  of  the  FMP,  the 
national  standards,  and  other  applicable 
law  Accordingly,  the  Council’s 
recommended  changes  are  published  for 
comment 

Additional  Change  Proposed  by  NMFS 

NMFS  proposes  to  retitle  and 
reorganize  §646.25  for  clarity,  without 
substantive  change. 

The  changes  in  this  proposed  rule  are 
based  on  the  text  of  50  CFR  part  646  as 
amended  in  the  final  rule  to  implement 
Amendment  7  to  the  FMP,  published  on 
December  23,  1994  (59  FR  66270). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  no  participants  in  the  fishery, 
all  of  whom  are  small  entities,  (1)  are 
expected  to  incur  losses  in  gross 
revenues  exceeding  5  percent,  (2)  would 
incur  significant  capital  costs  of 
compliance — such  costs  would  b«;  much 
less  than  5  percent  of  total  costs  of 


production,  and  (3)  would  be  expected 
to  be  forced  to  cease  business.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  Febniary  8, 199.5. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  646  is  proposed 
to  be  amended  as  follows: 

PART  646— SNAPPER-GROUPER 
FISHERY  OFF  THE  SOUTHERN 
ATLANTIC  STATES 

1.  The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  646.2,  a  new  definition  of  “Off 
Florida”  is  added,  in  alphabetical  order, 
to  read  as  follows: 

§  646.2  Definitions. 
***** 

Off  Florida  means  the  waters  off  the 
east  coast  from  a  line  extending  directly 
east  from  the  seaward  terminus  of  the 
Georgia/Florida  boundary  (30“42'45.6" 
N.  lat.)  to  the  boundary  between  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico, 
as  specified  in  §  601.11(c)  of  this 
chapter. 

***** 

3.  In  §  646.7,  paragraphs  (pp)(2)  and 
(pp)(3)  are  redesignated  as  paragraphs 
(pp)(3)  and  (pp)(4),  respectively;  in 
newly  designated  paragraph  (pp)(4),  the 
reference  to  “§  646.25(e)”  is  revised  to 
read  “§  646.25(d)”;  text  for  paragraph 
(bb),  previously  reserved,  is  added;  and 
new  paragraph  (pp)(2)  is  added  to  read 
as  follows: 

§  646.7  Proh  ibition  s. 
***** 

(bb)  Harvest  or  possess  cubera 
snapper  30  inches  (76.2  cm),  total 
length,  or  larger  in  or  from  the  EEZ  off 
Florida  in  excess  of  the  limits  specified 
in  §646  21(k)(l). 

***** 

(pp) *  *  * 

(2)  Cubera  snapper,  as  specified  in 
§646.21(k)(3); 

***** 

4.  In  §646.21,  new  paragraphs 
(a)(l)(ix)  and  (k)  are  added  to  read  as 
follows: 

§646.21  Harvest  limitations. 

(a)  *  *  * 

(1)  *  *  * 


(ix)  Gray  triggerfish  off  Florida — 12 
inches  (30.5  cm),  total  length. 

***** 

(k)  Cubera  snapper  harvest  and 
possession  limit. 

(l)  No  person  may  harv'est  in  the  EEZ 
off  Florida  more  than  two  cubera 
snapper  30  inches  (76  2  cm),  total 
length,  or  larger  per  day  and  no  more 
than  two  such  cubera  snapper  in  or  from 
the  EEZ  off  Florida  may  be  possessed 
aboard  a  vessel  at  any  time. 

(2)  A  person  who  fishes  in  the  EEZ  off 
Florida  may  not  combine  the  harvest 
and  possession  limit  specified  in 
paragraph  (k)(l)  of  this  sdfction  with  the 
bag  and  possession  limit  applicable  to 
Florida’s  waters. 

(3)  A  cubera  snapper  30  inches  (76.2 
cm),  total  length,  or  larger  taken  in  the 
EEZ  off  Florida  may  not  be  transferred 
at  sea,  regardless  of  where  such  transfer 
takes  place;  a  cubera  snapper  30  inches 
(76.2  cm),  total  length,  or  larger  may  not 
be  transferred  at  sea  in  the  EEZ  off 
Florida,  regardless  of  where  such  cubera 
snapper  was  taken. 

5.  In  §646.23,  paragraph  (b)(2)  is 
revised  and  new  paragraph  (b)(6)  is 
added  to  read  as  follows: 

§  646.23  Bag  and  possession  limits. 
***** 

(b)  *  *  * 

(2)  Snappers,  excluding  cubera 
snapper  30  inches  (76.2  cm),  total 
length,  or  larger  in  or  from  the  EEZ  off 
Florida  and  excluding  vermilion — 10,  of 
which  no  more  than  2  may  be  red 
snapper.  (See  §646.21(k)  for  limitations 
on  cubera  snapper  30  inches  (76.2  cm), 
total  length,  or  larger  in  or  from  the  EEZ 
off  Florida.) 

***** 

(6)  Hogfish  in  or  from  the  EEZ  off 
Florida — 5. 

***** 

6.  Section  646.25  is  revised  to  read  as 
follow's: 

§  646.25  Commercial  limitations. 

(a)  Trip  limits.  Persons  who  are  not 
subject  to  the  bag  limits  and  who  fish  in 
the  EEZ  on  a  trip  are  subject  to  the 
following  vessel  trip  limits.  (See 
§  646.23(a)(1)  for  applicability  of  the  bag 
limits.) 

(1)  Snowy  grouper  (whole  weight  or 
gutted  weight,  that  is,  eviscerated  but 
otherwise  whole): 

(1)  Until  the  fishing  year  quota 
specified  in  §  646.24(b)  is  reached,  2,500 
lb  (1,134  kg). 

(ii)  After  the  fishing  year  quota 
specified  in  §  646  24(b)  is  reached,  300 
lb  (136  kg). 

(2)  Golden  tilefish  (whole  weight  or 
gutted  weight,  that  is,  eviscerated  but 
otherwise  whole): 
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(i)  Until  the  fishing  year  quota 
specilied  in  §646.2^c)  is  reached.  5,000 
lb  (2,268  kg). 

(ii) .  After  the  fishing  year  quota 
specified  in  §  646.24(c)  is  reached.  300 
lb  (136  k^. 

(b)  Reauction  of  trip  limits  When  a 
commercial  quota  specified  in 

§  646.24(b)  or  (c)  is  reached,  or  is 
projected  to  be  reached,  the  Assistant 
Administrator  will  file  a  notification  to 
that  effect  with  the  Office  of  the  Federal 
Register.  On  and  after  the  effective  date 
of  such  notification,  for  the  remainder  of 
the  fishing  year,  the  appropriate  trip 
limit  applies. 

(c)  Combination  of  trip  limits.  A 
person  who  fishes  in  the  EEZ  may  not 
combine  a  trip  limit  under  this  section 
with  any  trip  or  possession  limit 
applicable  to  state  waters. 

(d)  Tmnsfer  at  sea.  A  snowy  grouper 
or  golden  tilefish  taken  in  the  EEZ  may 
not  be  transferred  at  sea,  regardless  of 
where  such  transfer  takes  place;  a 
snowy  grouper  or  golden  tilefish  may 
not  be  transferred  at  sea  in  the  EEZ, 
regardless  of  where  such  snowy  grouper 
or  golden  tilefish  was  taken. 

(e)  Sale/purchase  of  e.\cess  fish. 
Snowy  grouper  or  golden  tilefish  in 
excess  of  an  applicable  trip  limit 
specified  in  paragraph  (a)  of  this  section 
may  not  be  sold,  purchased,  traded,  or 
bartered,  or  attempted  to  be  sold, 
purchased,  traded,  or  bartered. 

IFR  Doc.  95-3695  Filed  2-14-95;  6:45  ami 
aiLUNG  CODE  3S10-22-F 


50  CFR  Part  650 

[Docket  Mo.  950118017-6017-01;  ID. 
122994A] 

RIN  0648-AH82 

Atlantic  Sea  Scallop  Fishery; 
Temporary  Reduction  in  Crew-Size 
Limit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  measures  contained 
in  Framework  Adjustment  4  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  The  intent  of 
this  proposed  framework  is  to  reduce 
the  maximum  crew-size  limit  on 
Atlantic  sea  scallop  vessels  from  nine  to 
seven  through  February  29. 1996.  to 
preserve  small  scallops. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
27.  1995. 


ADDRESSES:  Comments  on  tlie  proposed 
rule,  Framework  Adjustment  4,  or 
supporting  documents  should  be  sent  to 
Jon  Rittgers,  Acting  Regional  Director. 
National  Marine  Fisheries  Service. 
Northeast  Regional  Office,' 1  Blackburn 
Street.  Gloucester.  MA  01930.  Mark  the 
outside  of  the  envelope  “Comments  on 
Sea  Scallop  Framework  4.” 

Copies  of  Amendment  4,  its 
regulatory  impact  review  and  the  initial 
regulatory  flexibility  analysis,  the  final 
supplemental  environmental  impact 
statement,  and  the  supporting 
documents  for  Framework  Adjustment  4 
are  available  finm  Douglas  Marshall, 
Executive  Director.  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway,  Saugus.  MA 
01906-1097 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  NMFS.  Fishery  Policy  Analyst. 
508-281-9273 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  for  Amendment  4  to  the 
FMP  was  published  on  January  19,  1994 
(59  FR  2757),  with  implementation  for 
most  measures  on  March  1. 1994.  The 
amendment  retained  the  FMP’s 
objectives  to-  (1)  Restore  adult  stock 
abundance  and  age  distribution;  (2) 
increase  yield  per  recruit  for  each  stock, 
(3)  evaluate  plan  research,  development 
and  enforcement  costs;  and  (4) 
minimize  adverse  environmental 
impacts  on  sea  scallops. 

Amendment  4  changed  the  primary 
management  strategy  from  a  meat  count 
(size)  control  to  effort  control  The 
amendment  controls  total  fishing  effort 
through  limited  access  permits  and  a 
schedule  of  reductions  in  allowable 
days-at-sea  (DAS).  Supplemental 
measures  include  limits  on  increases  in 
vessel  fishing  power  to  control  the 
amount  of  fishing  pressure  and  to  help 
control  the  size  of  scallops  landed,  gear 
restrictions,  and  limits  on  the  number  of 
crew  members.  Additionally,  the 
amendment  includes  a  framework 
procedure  for  adjusting  the  management 
measures  in  the  FMP  Initially,  the 
maximum  crew  size  was  set  at  nine 

In  response  to  very  high  levels  of 
recruitment  documented  in  the  Mid- 
Atlantic  resource  area  (Regional 
Director’s  Status  Report,  January  1994) 
the  New  England  Fishery  Management 
Council  (Council)  recommended 
lowering  the  maximum  crew-size  limit 
from  nine  to  seven  until  December  31. 
1994.  NMFS  concurred  and  through 
Framework  Adjustment  1,  which  was 
published  on  July  19, 1994  (59  FR 
36720),  with  an  effective  date  of  August 
17.  1994,  lowered  the  maximum  crew 


size  from  nine  to  seven  until  December 
31. 1994 

Because  the  conditions  that  justified 
lowering  the  maximum  crew-size  limit 
to  seven  still  exist,  the  Council 
recommended  extending  the  maximum 
crew-size  limit  of  seven  through  the  end 
of  the  1995-96  scallop  fishing  year 

This  framework  action  proposes  to 
lowpr  the  maximum  crew  size  from  nine 
to  seven  through  February'  29,  1996.  the 
end  of  the  1995-96  scallop  fishing  year 

The  expected  impact  of  the  proposed 
seven-member  crew  limit  was  analyzed 
in  Amendment  4  There  are  two 
possible  ways  for  vessel  operators  to 
respond  to  reduced  crew  limits  They 
can  try  to  fish  for  larger  scallops,  and  if 
catches  are  sufficient,  land  as  much 
weight  of  scallop  meat  as  with  a  crew 
of  nine;  or  they  can  continue  catching 
and  processing  fewer  small  scallops,  or 
a  combination  of  both.  Either  response 
effectively  reduces  tlie  number  of 
scallops  harvested  by  a  vessel  per  DAS 
For  example,  in  the  analysis  done  for 
this  framework  adjustment,  it  is 
estimated  that  a  crew  of  seven  can 
shuck  and  process  900  lb  (408.2  kg) 

(meat  weight)  of  scallops  per  DAS.  at  an 
average  of  45  meats  per  lb  (0.453  kg)  A 
crew  of  nine,  however,  would  be 
capable  of  shucking  1.500  lb  (680.4  kg) 
Under  ideal  conditions,  this  impact 
would  translate  into  a  40  percent 
reduction  in  fishing  mortality  of  small 
scallops 

The  small  scallops  are  less  valuable 
than  large  one.  and  the  seven-man  creiv 
limit  will  encourage  boats  to  target  the 
larger  scallops.  The  result  will  mean  no 
reduction  in  revenue 

By  delaying  harvest  of  these;  small 
scallops  and  because  of  their  rapid 
grow'th  rate,  they  will  be  available  for 
harvest  in  a  larger,  more  valuable  size 
within  a  short  time. 

The  adjustments  being  made  through 
the  framework  process 

(§  650.40)  are  within  the  scope  of 
analyses  contained  in  Amendment  4 
and  the  final  supplemental 
environmental  impact  statement. 
Supplemental  rationale  and  analyses  of 
expected  biological  effects,  economic 
impacts,  impacts  on  employment,  and 
safety  concerns  are  contained  within  the 
supporting  documents  for  Framework 
Adjustments  1  and  4  (see  ADDRESSES) 

NMFS  is  proposing  to  adjust  the 
scallop  regulations  following  the 
procedure  for  framework  adjustments 
established  by  Amendment  4  and 
codified  in  50  CFR  part  650,  subpart  C 
The  Council  followed  this  procedure 
when  making  adjustments  to  the  FMP. 
by  developing  and  analyring  the  actions 
over  the  sp>an  of  a  minimum  of  two 
Council  meetings,  on  October  26  and 
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December  8, 1994.  However,  because 
the  December  8, 1994,  meeting  was  not 
announced  as  the  second  and  final  of 
the  two  required  meetings,  the  Council 
recommended  to  the  Director,  Northeast 
Region,  NMFS  (Regional  Director) 
publication  of  the  measures  contained 
in  Framework  Adjustment  4  as  a 
proposed  rule  to  ensure  that  the  public 
has  been  afforded  sufficient  opportunity 
for  notice  and  comment. 

In  accordance  with  the  regulations, 
public  comments  on  the  framework 
adjustment  were  taken  by  the  Council 
during  its  October  26, 1994  and 
December  8, 1994  meetings.  One 
member  of  the  industry  from  Virginia 
Beach,  VA  and  an  attorney  representing 
22  full-time  scallop  vessels  from  New 
Bedford,  MA,  commented  at  the 
December  meeting.  The  comments  were 
in  support  of  the  recommended 
adjustment.  Written  responses  were 
received  on  this  framework  adjustment 
from  two  individuals.  Those  comments 
questioned  the  safety  aspects  of  a 
reduction  in  the  minimum  crew  size. 
The  analysis  included  in  the  Council’s 
framework  package  suggests  that,  based 
on  available  Coast  Guard  data  for  the 
.scallop  fishery,  there  is  no  relationship 
between  the  size  of  the  crew  and 
accidents  aboard  scallop  vessels.  Fishers 
have  publicly  stated  that  most  New 
Bedford  scallop  boats  carried  less  than 
seven  crew  members  in  the  winter  of 
1993-94  simply  because  scallop  .stocks 
were  low  Fishers  also  stated,  and 
NMFS  concurs,  that  there  is  nothing 
inherently  dangerous  about  using  a 


seven-person  crew  emd  that  safety 
ultimately  depends  upon  onboard  safety 
practices  rather  than  crew  size. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action,  if  adopted,  is  a  1-year 
reimposition  of  a  restriction  in  crew 
limit  size  established  by  Framework  #1 
to  the  FMP,  effective  from  August  17, 
1994,  through  December  31, 1994.  The 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  (1)  It  is  unlikely 
to  force  vessels  to  cease  or  substantially 
modify  operations;  (2)  many  vessels 
already  carried  crew'  sizes  of  seven  or 
less  because  of  low  stock  abundance  of 
sea  scallops;  and  (3)  short-term  benefits 
of  harvesting  immature  sea  scallops  in 
1995  that  have  never  produced  young 
for  future  years  would  be  greatly 
outweighed  by  longer-term  benefits  to 
.small  entities  for  the  next  several  years. 
Asa  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  February  8, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  650  is  amended 
as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  650.21  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  650.21  Gear  and  crew  restrictions. 
***** 

(c)  Crew  restrictions.  Limited-access 
vessels  participating  in  or  subject  to  the 
scallop  DAS  allocation  program  may 
have  no  more  than  seven  people 
onboard  when  not  docked  or  moored  in 
port  through  February  29, 1996,  and 
nine  people  onboard  when  not  docked 
or  moored  in  port  thereafter,  including 
the  operator,  unless  participating  in  the 
small  dredge  program  specified  in 
paragraph  (e)  of  this  section,  or 
otherwise  authorized  by  the  Regional 
Director 

***** 

|FR  Doc.  95-3688  Filed  2-10-95.  8  54  and 
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DEPARTMEMT  Of  AGRICULTURE 

Agricultural  Marketing  Service 

[No.  LS-45-002] 

Beef  Promotion  and  Research: 
Certification  and  Nomination 
Cattlemen’s  Beef  Promotion  and 
Research  Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture’s  (USDA)  Agricultural 
Marketing  Service  (AMS)  is  accepting 
applications  from  State  cattle  producer 
and  general  farm  organizations  as  well 
as  beef  importers  who  desire  to  be 
certified  to  nominate  producers  or 
importers  for  appointment  to  vacant 
positions  on  the  Cattlemen’s  Beef 
Promotion  and  Research  Board  (Board). 
Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 
reapply  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established, 
nominations  will  be  accepted  from 
eligible  organizations  and  individual 
importers. 

OATES:  Applications  foj'  certification 
must  be  received  by  close  of  business 
March  17,  1995. 

ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  and 
nomination  procedures  may  be 
reque.sted  from  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch,  Livestock 
and  Seed  Division;  AMS.  USDA,  Room 
2r)24-S;  P  O.  Box  96456;  Washington, 
IX:  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp  at  202/720-1115  (FTS 
720  1115). 


SUPPLEMENTARY  ff4FORMATK>N:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  (7  U.S,C.  2901  et  seq.),  approved 
December  23, 1985,  authorizes  the 
implementation  of  a  Beef  Promotion  and 
Research  Order  (Order).  The  Order,  as 
published  in  the  fuly  18. 1986.  Federal 
Register  (51  FR  26132).  provides  for  the 
establishment  of  a  Board.  The  current 
Board  consists  of  101  cattle  producers 
and  6  importers  appointed  by  the 
Secretary  The  duties  and 
responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determine  the  eligibility  of 
State  or  importer  organizations  or 
a.ssociations  to  nominate  members  to  the 
Board  to  ensure  that  nominees  represent 
the  interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  w’ho  import  cattle,  beef,  or 
beef  products.  Individual  importers  do 
not  need  to  be  certified  as  eligible  to 
submit  nominations.  When  individual 
importers  .submit  nominations,  they 
must  establish  to  the  satisfaction  of  the 
Secretary  that  they  are  in  fact  importers 
of  cattle,  beef,  or  beef  products, 
pursuant  to  §  1260.143(b)(2)  of  the 
Order  (7  CFR  1260.143(b)(2)).  Individual 
importers  are  encouraged  to  contact 
AMS  at  the  above  address  to  obtain 
further  information  concerning  the 
nomination  process  including  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and 
required  nomination  forms  and 
background  information  sheets. 
Certification  and  nomination 
procedures  were  promulgated  in  the 
final  rule,  published  in  the  April  4, 

1986.  Federal  Register  (51  FR  1 1557). 
Organizations  which  have  previously 
been  certified  to  nominate  members  to 
the  Board  do  not  need  to  reapply  for 
certification  to  nominate  producers  and 
importers  for  the  exi.sting  vacancies. 

The  Act  and  the  Order  provide  that ' 
the  members  of  the  Board  shall  serve  for 
terms  of  three  (3)  years.  The  Order  also 
re()uires  USDA  to  announce  when  a 
Board  vacancy  does  or  will  exist.  The 
following  States  have  one  or  more 
members  whose  terms  will  expire  in 
1995: 


State  or  unit 

Number  of 
vacancies 

Alabama . . . . 

1 

Stale  or  unit 

Number  of 
vacancies 

Arkansas  . . . — . . 

CaKfornia . . .  . . 

1 

2 

CoJorado  .  . 

1 

FInrifla  .  . . 

1 

Georgia . . . . . . . 

1 

Idaho . . . 

Illirrois . . . 

i 

1 

1 

Iowa _ _ _  _ 

2 

Kansas  . . .  . 

2 

Kpnt.|icVy  , . 

t 

Minnesota . . . . 

1 

Missouri  . 

2 

Montana . . . 

Nebraska  . . . 

New  York . . . 

Norfii  Dakota . .  . . ! 

1 

2 

t 

1 

Ohio  _ ■ 

1 

Oklahoma  . . . .  _  ‘ 

Oregon  ._  .  _ 

2 

t 

Pennsylvania  . . . . . 

t 

South  Dakota . . 

1 

Tennessee . 

1 

Texas . 1 

5 

Virginia . . . . 

Wisr.nn.tsin  . . . 

1 

t 

Northwest  Doit _ 

Importers .  . . . 

1 

t 

Sinexj  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States’  positions,  or  for  the 
positions  of  the  Northeast  unit  and  mid- 
Atlantic  units,  nominations  will  not  be 
solicited  from  certified  organizations  or 
associations  in  those  States  or  units. 

Uncertified  eligible  producer 
organizations  in  all  States  that  are 
interested  in  being  certified  as  ehgihli; 
to  nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  “Application  for  Certification  of 
Organization  or  Association,”  which 
must  be  received  by  March  17,  1995 
Uncertified  eligible  importer 
organizations  that  are  interested  in 
being  certified  as  eligible  to  nominate 
importers  for  appointment  to  the  listed 
importer  positions  must  apply  by  the 
same  date.  Importers  should  not  use  the 
application  form  but  should  provide  the 
requested  information  by  letter  as 
provided  for  in  7  CFR  1260.540(b). 
Applications  from  Slates  or  units 
without  vacant  positions  on  the  Board 
and  other  applications  not  received 
within  the  30-day  period  after 
publication  of  this  Notice  in  the  Federal 
Register  will  be  considered  for 
eligibility  to  nominate f>roducers  or 
importers  for  subsequent  vacancies  on 
the  Board. 
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Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibility  promulgated  at 
7  CFR  1260.530  as  published  in  51  FR 
11557. 11559  (April  4.  1986)  are  eligible 
for  certification.  Those  criteria  are; 

(a)  For  State  organizations  or' 
associations; 

(1)  Total  paid  membership  must  be 
comprised  of  at  least  a  majority  of  cattle 
producers  or  represent  at  least  a 
majority  of  cattle  prodm:t<rs  in  a  Slate  or 
unit. 

(2)  Membership  must  repi'esent  a 
substantial  number  of  producers  who 
produce  a  substantial  number  of  cattle 
in  such  State  or  unit. 

(3)  There  must  be  a  history  of  stability 
and  permanency. 

(4)  There  must  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producers. 

(b)  For  organizations  or  associations 
representing  importers,  the 
detennination  by  the  Secretary  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  shall  be  based  on  applications 
containing  the  following  information. 

(1)  The  number  and  type  of  members 
represented  (i.e..  beef  or  tattle 
importers,  etc.). 

(2)  Annual  import  volume  in  pounds 
of  beef  and  beef  products  and/or  the 
number  of  head  of  cattle. 

(3)  The  stability  and  perntanency  of 
the  importer  oi^anization  or  association. 

(4)  The  number  of  years  in  existence. 

(5)  The  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 

All  certified  organizations  and 
associations,  including  those  which 
were  previously  certified  in  the  States  or 
units  having  vacant  positions  on  the 
Board,  will  be  notified  simultaneously 
in  writing  of  the  beginning  and  ending 
dates  of  the  established  nomination 
period  and  will  be  provided  with 
required  nomination  forms  and 
background  information  sheets. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
Agriculture  for  consideration  as 
appointees  to  the  Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44 
U.S.C.,  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0093rexcepl 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505- 
0001 

Authority:  7  lj.S  C.  2901  el  seq. 


Dated;  February  9,  1995. 
l.on  llatamiya. 

Adiuinistmtor 

IFK  Dfic.  95-3782  Filed  2-14  -95;  8:45  ami 
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Forest  Service 

California  Spotted  Owl  EIS 

AGENCY:  Forest  Services.  USDA. 

ACTION:  Notice  of  meeting, 

SUMMARY:  This  notice  announces  an 
open  house  in  which  the  public  is 
invited  to  participate  in  information 
exchange  regarding  alternatives  being 
considered  in  the  California  Spotted 
Owl  Draft  Environmental  Impact 
Statement,  as  they  affect  the  Eldorado 
National  Forest  area. 

OATES  ANO  TIME:  March  10,  from  12  noon 
to  9:00  p.m.  March  11.  from  8  a.m.  to 
12  noon. 

ADDRESS:  Placerville  Town  Hall.  549 
Main  Street,  Placerville.  CA. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION: 

Frank  Mosbacher,  Eldorado  National 
Forest  Supervisor’s  Office.  100  Fomi 
Road,  Placerville,  CA.  95667.  (916)  622- 
5061 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  will  release  a  Draft 
Environmental  Impart  Statement  (DPilS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  and  Sierran  Province 
Forest  Plans  with  new  management 
direction  for  the  California  Spotted  Owl. 
The  purpose  of  this  meeting  is  to 
exchange  information  with  the  public 
regarding  the  Draft  Environmental 
Impact  Statement  and  the  preferred 
alternative. 

The  meeting  will  be  informally 
structured  .Members  of  the  team  that 
prepared  the  DEiS  will  be  available  to 
answer  questions  and  discuss  the  DEIS. 
Visual  media  depicting  the  alternatives 
and  .selected  environmental 
consequences  will  Ihj  displaytid. 

Dated:  Februiuy  7,  1995. 

John  Phipps. 

Fore.'.'t  Supen  isor.  ElJorudo  National  Forest 
(FR  Doc.  95-3807  Filwl  2-14-95;  8  45  am] 
BILLING  code’ 3410-1  t-M 


Secesh  River  Subdivision  Access 
Roads 

AGENCY:  Forest  Sttrvice.  IISDA. 

ACTION:  Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  Payette  National  Forest 
propose.s  to  i.ssue  a  special  use  permit  to 


allow  the  Secesh  River  Property  Owners 
Association  to  construct/ reconstruct, 
maintain,  and  use  four  roads  in  the 
Secesh  Meadows  area  to  access  private 
land.  The  total  length  of  the  roads  is 
approximately  2,100  feet  and  would 
enable  development  on  nine  lots  in  the 
Secesh  River  Subdivision  #1  and  one  lot 
in  Secesh  River  Subdivision  #2.  The 
private  land  lies  approximately  25  mile.s 
northeast  of  McCall,  Idaho,  in  T22N, 

R5E.  Sections  9  and  10,  and  covers  74 
acres;  it  is  part  of  the  former  Spokane 
Group  #7  patented  mining  claim. 
Minerals  Survey  3387. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Fitch,  McCall  District  Ranger 
(208) 634-0400. 

SUPPLEMENTARY  INFORMATION:  In  1994. 
the  Payette  National  Forest  prepared  an 
Environmental  A.ssessment  (EA)  which 
analyzed  six  alternatives  for 
accomplishing  the  project.  The  EA  was 
released  for  30-days  predecisionai 
review  and  comment  on  November  2 1 . 
1994.  In  reviewing  the  Council  on 
Environmental  Quality  Regulations  for 
significance  (40  CFR  1508.27),  it  was 
detennined  this  project  w’ouid  be  a 
major  F’ederal  action  with  .significant 
effects,  because  the  Forest  Service’s 
biological  assessment  for  endangered 
Chinook  salmon  made  a  finding  of 
“Likely  to  Adversely  Affect.” 

PURPOSE  AND  NEED:  'fhe  need  connected 
with  this  projecT  is  to  respond  to  the 
special  use  application  for  road 
construction,  use.  and  maintenance. 
PROPOSED  ACTION:  The  Proposed  Action 
is  a  modification  of  Alternative  D  from 
the  EA.  Alternative  D  presented  in  the 
FA  would  have  allowed  Secesh 
Meadow'S  Property  Owners  As.sociation 
to  construct/reconstruct,  use.  and 
maintain  roads  #1  (1.200  feet).  #2  (.KKI 
feet),  and  #5  (300  feet)  to  a  .standard 
including  construction  to  a  grub*  above 
ground  level  (or  road  side  diu  to  ior 
good  drainage,  gravel  surfacing,  and 
installation  of  structures  to 
accommodate  overland  flow  (culverts). 
Road  #3  (300  feet)  would  be  built  to  a 
standard  of  construction  of 
approximately  12  feet  in  width,  native 
surfacing,  and  no  drainage  structures  or 
maintenance.  E.xisting  road  #4  w’ould  he 
clostid,  and  the  owner  of  lot  10  would 
have  to  work  out  alternative  access.  In 
addition,  the  Proposed  Action  includes 
a  modification  to  Alternative  D  which 
w'ill  require  that  road  #3  also  be 
con.structed  to  a  grade  similar  to  other 
approved  road.s. 

FOREST  PLAN  AMENOMENl:  I'he  Proposed 
Action  may  require  site-specific  Forest 
Plan  amendments  in  standards  and 
guidelines  for:  anadromous  fish  habitat, 
big  game  calving  areas,  meadoivs 
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fragmentation,  and  open  road  densities; 
and  for  wild  and  scenic  study  river 
interim  management. 

PRELIMINARY  ISSUES:  The  P'orest  Service 
has  identified  five  issues  which  were 
addressed  in  the  EA: 

1  Effect  of  each  alternative  on  land 
ownership  status. 

2.  Effect  of  the  project  on  soil  and 
water  resources. 

3.  Effect  of  the  project  on  the  habitat 
of  the  Snake  River  spring/summer 
Chinook  salmon  and  other,  sensitive  fish 
species. 

4.  Effect  of  the  roads  on  the  eligibility 
and  suitability  of  the  Secesh  River  for 
designation  as  a  wild  and  scenic  river 

5.  Effect  of  the  project  on  wildlife 
species  that  depend  on  meadow 
ecosystems,  and  how  the  project  affects 
the  habitat  of  the  endangered  gray  wolf 
and  other  sensitive  wildlife  species. 
POSSIBLE  ALTERNATIVES:  The  Forest 
Service  has  identified  five  possible 
alternatives  to  the  Proposed  Action:  No 
Action  alternative,  Denial  of  Permit  and 
Closure  of  Unauthorized  Roads, 
Proponent  Request,  Roads  #1  and  #2 
only,  and  Minimum  Access  Alternative. 
DECISIONS  TO  BE  MADE:  The  Payette 
National  Forest  Supervisor  will  decide: 

Whether  a  permit  should  be  issued  to 
allow  construction  and/or 
reconstruction,  use,  and  maintenance  of 
roads  to  access  Secesh  River 
Subdivisions  #1  and  #2. 

If  a  permit  is  issued,  then  how  many 
and  which  proposed  roads  will  be 
constructed  and/or  reconstructed. 

If  a  permit  is  issued,  then  what 
standard  of  roads  will  be  constructed 
and/or  reconstructed. 

If  a  permit  is  issued,  then  what 
mitigation  measures,  management 
requirement,  and  monitoring  will  be 
implemented.  And,  What  Forest  Plan 
amendnient(s)  are  required. 
AGENCY/PUBLIC  CONTACTS:  As  part  of  the 
EA  process,  the  Forest  Service 
conducted  two  scoping  processes  in 
1993  and  1994,  contacting  31  groups, 
agencies,  and  individuals:  13  scoping 
responses  were  received.  The  EA  was 
sent  out  for  predecisional  review 
November  21, 1994  to  69  individuals 
and  agencies:  six  responses  were 
received.  To  initiate  the  EIS,  the  Forest 
Service  is  mailing  a  letter  to  those  who 
have  expressed  interest  in  this  project  in 
the  past. 

SCHEDULE:  Draft  Environmental  Impact 
Statement,  March  1995.  Final  EIS  May 
1995.  Implementation,  June  1995. 

Project  decision  and  implementation  are 
contingent  on  completion  of 
consultation  with  the  National  Marine 
Fisheries  Service  and  the  U.S.  Fish  and 
Wildlife  Service. 


COMMENTS:  Comments  on  the  Proposed 
Action  and  the  analysis  should  be 
received  in  writing  on  or  before  March 
2, 1995  Send  comments  to:  Forest 
Supervisor,  Payette  National  Forest, 

P  O  Box  1026, 106  W.  Park  Street, 
McCall,  ID  83638:  telephone  (208)  634- 
0700:  FAX  (208)  634-0281. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions 
I  Vermont  Yankee  Nuclear  Power  Corp. 

V.  NflDC,  435  U.S.  519,  553  (1978)). 

Also,  environmental  objections  that 
could  be  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts  ICitv  of  Angoon 
V.  Model,  803  F.2d  1016,  1002  (9th  Cir., 
1986);  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980)].  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  Proposed  Action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

RESPONSIBLE  OFFICIAL:  David  F. 
Alexander,  Forest  Supervisor,  Payette 


National  Forest,  P.O.  Box  1026, 106 
West  Park,  McCall,  ID  83638. 

Dated:  February  8, 1995. 

David  F.  Alexander, 

Forest  Supervisor. 

(FR  Doc.  95-3806  Filed  2-14-95;  8:45  am) 

BILLING  CODE  341&-11-M 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  of  Champaign  for  the 
Jinks  (IL)  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  is  designating 
Champaign-Danville  Grain  Inspection 
Departments,  Inc.  (Champaign),  to 
provide  Class  X  and  Class  Y  weighing 
services  under  the  United  States  Grain 
Standards  Act,  as  amended  (Act),  in  the 
former  Jinks  Grain  Weighing  Service 
(Jinks)  geographic  area. 

EFFECTIVE  DATES:  March  1,  1995. 
ADDRESSES:  Janet  M.  Hart,  Chief,  Review 
Branch,  Compliance  Division,  GIPSA, 
USDA,  Room  1647  South  Building,  P  O 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M  Hart,  telephone  202-720-8525 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1, 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  31, 1994,  Federal 
Register  (59  FR  54427),  GIPSA  asked 
persons  interested  in  providing  official 
serv'ices  in  the  geographic  area  assigned 
to  Jinks  to  submit  an  application  for 
designation.  Applications  were  due  by 
September  30, 1994.  Jinks,  the  only 
applicant,  applied  for  designation  in  the 
entire  area  they  are  currently  assigned. 

GIPSA  requested  comments  on  the 
applicant  in  the  January  3, 1995, 

Federal  Register  (60  FR  96).  Comments 
were  due  by  January  31, 1995.  GIPSA 
received  no  comments  by  the  deadline 
GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(n(l)(A)  of  the  Act 
and  determined  that  Jinks  is  not  able  to 
provide  official  weighing  services  in  the 
geographic  area  for  which  they  applied. 

Section  7A(c)(2)  of  the  Act  authorizes 
GIPSA’s  administrator  to  designate 
authority  to  perform  official  weighing  to 
an  agency  providing  official  inspection 
services  within  a  specified  geographic 
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area,  if  such  agency  is  qualified  under 
Section  7(fl(l)(A)  of  the  Act.  Champaign 
is  already  designated  to  provide  official 
inspection  services  in  the  former  Jinks 
area  and  is  willing  to  provide  official 
weighing  services  in  that  area.  GIPSA 
evaluated  all  available  information 
regarding  the  designation  criteria  in 
Section  7(0(1)(A)  of  the  Act  and 
determined  that  Champaign  is  able  to 
provide  official  weighing  .services  in  the 
geographic  area  for  which  they  are 
designated. 

Effective  March  1.  1995.  and 
terminating  upon  the  end  of 
Champaign’s  designation  to  provide 
official  inspection  services  (May  31, 
1995),  Champaign’s  designation  is 
amended  to  include  Cla.ss  X  or  Cla.ss  Y 
weighing  in  their  assigned  geographic 
area,  as  specified  in  the  December  2. 
1994,  Federal  Register  (59  FR  61868). 

Interested  persons  may  obtain  official 
services  by  contacting  Champaign- 
Danville  at  217-398-0723.  • 

Authority:  Pub.  L.  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq  ) 

Dated:  February  8. 1995. 

Neil  fi.  Porter, 

Director,  Compliance  Division 

IFK  Doc.  95-3666  Filed  2-14-95;  8:45  ami 

BILLING  CODE  3410-EN-E 


Natural  Resources  Conservation 
Service 

Pasture  Creek  Watershed.  Montana; 
Notice  of  Intent  to  Deauthorize  Federal 
Funding 

AGENCY:  Natural  Resources 
Conservation  Serv'ice. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Public  Law'  83-566,  and  the  Natural 
Resources  Conserv'ation  Service 
Guidelines  (7  CFR  Part  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Pasture  Creek 
Watershed  project  McCone  County. 
Montana. 

For  further  information  contact  ‘ 
Shirley  J.  Elliott.  Acting  State 
Conservationist,  Natural  Resources 
Conservation  Ser\'ice.  10  East  Babcock 
Street.  Room  443,  Bozeman,  Montana 
59715,  telephone:  406-587-6814. 

Pasture  Creek  Watershed,  Montana: 
Notice  of  Intent  to  Deauthorize  Federal 
Funding 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Shirley 
I  Elliott  that  the  proposed  works  of 
improvement  for  the  Pasture  Creek 
Watershed  project  will  not  be  installed. 


The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  bt; 
deauthorized  for  the  project. 

Information  regarding  this 
determination  may  be  obtained  from 
Shirley  J.  Elliott,  Acting  State 
Con.servationist.  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Fi(K)d  Pmvention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable.) 

Dated:  February  6. 1995. 

Shirley  ).  Elliott, 

Acting  State  Conservationist. 

(FR  Doc:  95-3808  Filed  1-14-95;  8  45  am] 
BILLING  CODE  3410-16-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Colorado  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Colorado  Advisory  Committee  to  the 
Commission  will  be  held  on 
Wednesday,  March  15. 1995,  from  2:00 
p.m.  to  5:00  p.m.  at  the  Mile  High 
Center.  Tower  1, 1700  Broadway.  Suite 
490,  Denver.  Colorado  80290.  The 
purpose  of  the  meeting  will  be  to 
provide  orientation  for  new  members  on 
Commission  and  regional  activities, 
discuss  current  civil  rights  issues  in  the 
State,  and  approve  plans  for  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joseph  Arcese, 
303-556-3139,  ext.  4780,  or  Ki-Taek 
Chun.  Acting  Director  of  the  Rocky 
Mountain  Regional  Office,  303-866- 
1040  (TDD  303-866-1049).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  .scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DLL  Febniary  3. 

1995. 

Carol-l.ee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
(FR  Doc.  95-3712  Filed  2-14-05;  8;45  atnl 
BILLING  CODE  633S-0I-P 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Kansas  Advisory 
Committee  to  the  Commission  will  meet 
on  Thursday,  March  2, 1995.  from  6:00 
p.ni.  until  9:30  p.m.  at  the  Student 
Union.  Oak  Room,  Coffeyville 
Community  College.  400  West  1 1th 
Street.  Coffeyville,  Kansas  67337.  The 
purpose  of  the  meeting  is  to  collect 
information  on  civil  rights  issues  in 
order  to  plan  for  future  projects  in 
Kansas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816—426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commi.ssion. 

Dated  at  Washington.  D(I.  Febniary  6. 

1995. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
IFR  Doc.  95-3713  Filed  2-14-95;  8:45  ami 
BILLING  CODE  633&-01-P 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commi.ssion  on 
Civil  Rights,  that  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  m^et  on  Monday.  Mafch  13, 1995. 
from  7:00  p.m.  until  9:00  p.m.  at  the 
Edison  Walthall  Hotel,  Magnolia  Room. 
225  East  Capitol  Street,  Jackson. 
Mississippi  39201.  The  purpose  of  the 
meeting  is  to  plan  for  the  police- 
community  relations  factfinding 
meeting. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  oflhe 
Central  Regional  Office.  816-42G-5253 
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(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  he  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC^  Fobruan,’  6, 

1995 

Caroi-Lee  Hurley, 

Chief,  He^ionnl  Progrnnis  Coordination  Unit. 
IFR  Do«;.  95-3714  Filed  2-14-95;  8:45  am) 
BILLING  CODE  6335-01-P 

Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Rennsylvania  Advisory  Committee  to 
the  Commission  will  be  held  on 
Tuesday,  F'ebruary  28,  1995,  from  2:00 
p.m.  to  4:00  p.m.  at  the  Department  of 
Justice,  Community  Relations  Service, 
Conference  Room  208,  2nd  and 
C;hestnut  Streets,  Philadelphia, 
Pennsylvania  19106.  The  purpose  of  the 
meeting  is  to  conduct  project  planning 
for  the  current  term,  elect  officers,  and 
orient  newly  appointed  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
F.dward  Darden,  Acting  Director  of  the 
Pastern  Regional  Office,  202-376-7533 
(TDD  202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commis.sion. 

Dated  at  Washington,  IX'.  February  6, 

1995 

Carol-i^^c  Hurley, 

(dnef,  liegional  Programs  (Coordination  I  hiit. 
IFK  Doc  95-3715  Filed  2-14-95;  8:45  am) 
BILLING  CODE  6335-01-P 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alabama  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Alabama  Advisory 
Committee  to  the  Commission  will  meet 
on  Wednesday,  March  15,  1995.  from 


6:00  p.m.  to  8:00  p.m.  at  the  Tutwiler 
Hotel,  Park  Place  and  21st  Street  North, 
Birmingham,  Alabama  35203.  The 
purpose  of  the  meeting  is  program 
planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  Febniar\'  7. 
1995. 

Carol-Lee  Hurley, 

Chief,  Pegional  Programs  (Coordination  Unit 
[FR  Doc.  95-3809  Filed  2-14-95;  8:45  am] 
BILLING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held  March 
8, 1995,  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  sensors  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  on  Automated  Export 

System  (AES). 

3.  Presentation  on  Office  of  Strategic 

Industries  and  Economic  Security. 

4.  Presentation  of  papers  or  comments 

by  the  public. 

5.  Old  business. 

6.  New  business — Working  Group  and 
'  Task  assignments. 

Executive  Session 

7  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  he  open  to  the  public  and  a  limited 


number  of  seats  will  he  available.  To  llie 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  m.ty 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA — 

Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrem.e  of 
the  Ckmeral  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C..  552b((.)(1 ) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Fedeial 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
w'ill  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S 
Department  of  Commerce,  Washington 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated;  FebruarL'  9.  1995. 

I.ee  Ann  Carpenter, 

Director.  Technical  Advisory  (Committee  I  ’ml 
(FR  Doc.  94-3736  Fifed  2-14-94;  8:45  .ind 
BILLING  CODE  3S1(M>T-M 

Computer  Systems  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  March  9,  1995,  9:00  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room 
1617M-2.  14th  Street  &  Pennsylvania 
Avenue.  N.W.,  Washington,  D  C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
que.stions  that  affect  the  level  of  export 
controls  applicable  to  computer  systems 
and  technology. 
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Agenda 

Executive  Session  9:00  a.w  -10:00  a.m. 

1.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  export 
control  program  and  strategic 
criteria  related  thereto. 

General  Session  10:00  a.m  -12:00  p.m 

2.  Opening  remarks  by  the  Chairmen. 

3  Presentation  of  papers  or  comments 

by  the  public. 

4.  Report  from  Composite  Theoretical 

Performance  Subcommittee 

5.  Discussion  on  licensing  issues, 

including  European  Union  controls, 
pre-release  software.  Export 
Administration  Regulations  rewrite. 

6.  Discussion  on  General  License  GLX: 

lessons  learned  and  new  proposals. 

Executive  Session  1:00  p.m.-5:00  p.m 

7.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  export 
control  program  and  strategic 
criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
EA  Room  3886C,  Bureau  of  Export 


Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  February  10, 1995. 

Lee  Ann  Carpenter,  ' 

Director,  Technical  Advisory  Committee  Unit 
(FR  Doc.  95-3781  Filed  2-14-95;  8.45  ami 
BILLING  CODE  3S10-OT-M 


International  Trade  Administration 

Initiation  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  of 
antidumping  duty  administrative 
reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  duty  orders  and 
findings  with  January  anniversary  dates. 
In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  February  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  (1994),  for  administrative 
reviews  of  various  antidumping  duty 
orders  and  findings  with  January 
anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  January  31. 
1996. 


Antidumping  duty  proceedings  Period  to  be  reviewed 


Canada; 

Brass  Sheet  and  Strip: 

A-1 22-601 

Wolverine  Tube  (Canada)  Inc .  01/01/94-12/31/94 

France: 

Anhydrous  Sodium  Metasilicate; 

A-427-098 


Rhone-Poulenc,  S.A . 

Certain  Stainless  Steel  Wire  Rods: 

A-427-81 1 

Imphy,  S.A.  Ugine-Savoie  . 

Korea: 

Stainless  Steel  Cooking  Ware: 

A-58(>-601 

Daelim  Trading  Company,  Ltd . 

The  People’s  Republic  of  China: 

Potassium  Permanganate: 

A-570-001 

China  National  Chemicals  I/E  Corporation  ("Sinochem”) 


01/01/94-12/31/94 

01/01/94-12/31/94 


01/01/94-12/31/94 


01/01/94-12/31/94 
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Antidumping  duty  proceedings 


Period  to  be  reviewed 


China  National  Chemicals  I/E  Corp./Qingdao  Branch 

China  National  Chemicals  I/E  Corp./Shenzhen  Branch 

Beijing  Dayu  Chemical  Plant 

Changsha  Organic  Chemical  Plant 

Chongqing  Jialing  Chemical  Plant 

Jinan  Huaiyin  Chemical  General 

Jirran  Tailu  Chemical  Industry 

Shenzhen  Metals  Materials  Co. 

Tianjin  Haiyang  Chemical  Plant 
Tongji  Chemical  Plant 
Zunyi  Chemical  Plant 
Beijing  Chemicals 
Calberson  Int’l 
Chemical  Spa 
Chirra  Conic 

China  National  Chemicai&Qutyang.  China 

China  National  Chemicals/Huangpu.  China 

China  National  Chemicals/Shanghai,  China 

China  National  Foreign  Trade 

Daher  Oriental  Lines 

Elandco  Trading 

Gatehouse 

Guangzhou  Chemicals 

Guangdong  Foreign  T rading  Development 

Guangdong  Foreign  EcoiXMnics  Development 

Guangdong  Foreign  Economic  Relations  &  Trade  Consultancy  Corp. 

Guangxi  Guillin  Prefecture 

Guangxi  Zhuang  Autonomous  Region 

Guangzi  I/E  Trading  Corp. 

China  Native  Produce  &  Animal  By-Products  I/E  Corporation 

Guilin  Native  Produce  &  Animal  By-Products  1/6.  Corporation 

Guilin  Prefecture  Foreign  Economic 

Guilin  District  I/E  Corporation 

Hei  Long  Jiang  Machinery  Imports  Exports 

Helm  Products 

Hunan  Golden  Globe  Imports  Exports 
Hunan  Chemicals  &  Medicines 
Jinan  Spring  Chemical  Products 
Mitrans 

Region  Win  - 

Shenzhan  Metals  Materials  Co. 

Sinchart 
Strong  Guide 
Thompson  Express 
Yue  Xiu  Chemicals 


Ail  other  exporters  of  potassium  permanganate  from  the  People’s  Republic  of  China  are  conditionally  covered  by  this 

review 


Hungary': 

Truck  Trailer  Axle-and-Brake  Assemblies; 
A^37-001  . 


Suspension  Agreements 


0l/01/94-1Z'31/94 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  C.F.R.  353.34(b) 
These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
LI.S.C.  1675(a))  and  19  CFR  353.22(c)(1). 

Dated;  February  9,  1995. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-3780  Filed  2-14-95;  8:45  am| 
BILLING  CODE  3510-DS-M 


Request  for  Monitoring  of  Helical 
Spring  Lock  Washers  From  Russia  and 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  and  request  for 
comments;  request  for  monitoring  of 
helical  spring  lock  washers  from  Russia 
and  Mexico. 

SUPPLEMENTARY  INFORMATION:  On  August 
19,  1994,  Shakeproof  Industrial 
Products  Division  of  Illinois  Tool  Works 
Inc.  (SIP),  a  domestic  producer  of 
helical  spring  lock  washers  (HSLW), 
submitted  a  request  that  the  Secretary  of 


Commerce  monitor  imports  of  HSLWs 
from  Russia  and  Mexico  under  section 
732(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  section 
353.11(c)  of  the  Department’s 
regulations.  In  response  to  the 
Department’s  requests  for  clarification, 
SIP  subsequently  supplemented  its 
request  on  October  24, 1994,  November 
30,  1994,  and  January'  16,  1995.  The 
monitoring  request  applies  to  circular 
washers  of  carbon  steel,  of  carbon  alloy 
steel,  or  of  stainless  steel,  heat-treated  or 
non-heat-treated,  plated  or  non-plated. 
with  ends  that  are  off-line.  HSLWs  are 
designed  to:  (1)  Function  as  a  spring  to 
compensate  for  developed  looseness 
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between  the  component  parts  of  a 
fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  made  of  other  metals,  such  as 
copper.  HSLWs  are  included  under  item 
number  7318.21.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  is 
dispositive.  SIP  requests  that  the 
Secretary  monitor  imports  of  these 
products  from  Russia  and  Mexico, 
alleging  that  circumstances  which  allow 
the  Department  to  monitor  imports 
currently  exist.  Under  section  732(a)(2) 
of  the  Act,  the  requirements  for  the 
Secretary  to  monitor  imports  are:  (a) 
more  than  one  antidumping  duty  order 
for  the  same  class  or  kind  of 
merchandise  must  be  in  effect;  (b)  tbe 
Department  must  have  a  reason  to 
believe  or  suspect  that  there  exists  an 
extraordinary  pattern  of  persistent 
injurious  dumping  with  respect  to 
shipments  from  one  or  more  additional 
supplier  countries;  and  (c)  this 
extraordinary  pattern  of  persistent 
injurious  dumping  is  causing  a  serious 
commercial  problem  for  the  domestic 
industry. 

COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  request  must  send 
written  comments  not  later  than  March 
I  17, 1995.  Comments  should  be  sent  to 
[  the  Secretary  of  Commerce,  Attention: 
Import  Administration.  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\V.,  Washington,  D.C.  20230. 
Interested  parties  may  Tile  replies  to  any 
comments  submitted.  All  replies  must 
be  filed  not  later  than  seven  days  after 
March  17, 1995.  Any  interested  parties 
submitting  business  proprietary 
information  must  do  so  in  accordance 
with  section  353.32(b)  of  the 
Department’s  regulations  and  submit  a 
public  version  or  summary  of  that 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

I  Helen  Kramer  or  Holly  Vineyard,  Office 

|(  of  Agreements  Compliance,  Import 

;  Administration,  International  Trade 

‘  Administration,  U.S.  Department  of 

'  Commerce,  Room  7866, 14th  Street  and 

Constitution  Avenue  N.W.,  Washington, 
D.C.  20230,  telephone  (202)  482  -3793  or 
telefax  (202)  482-1388. 


Dated:  February  8, 1995. 

Swian  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-3777  Filed  2-14-95;  8:45  am) 
BILLING  CODE  3S10-OS-f> 


[A-427-098] 

Anhydrous  Sodium  Metasilicate  From 
France;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  20, 1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary' 
results  of  administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  (ASM)  from  France. 
This  review  covers  Rhone  Poulenc 
Chime  de  Base  (Rhone  Poulenc),  a 
manufacturer/exporter  of  this 
merchandise  to 'the  United  States,  and 
the  period  January  1, 1993,  through 
December  31, 1993  The  firm  failed  to 
submit  a  timely  response  to  our 
questionnaire.  As  a  result,  we  have  used 
best  information  available  (BIA)  for  cash 
deposit  and  appraisement  purposes.  We 
did  not  receive  any  comments  on  our 
preliminary  results  of  review  Therefore, 
the  final  results  are  unchanged  from 
those  presented  in  the  preliminary 
results  of  review 

EFFECTIVE  DATE:  February  15.  1995 

The  review  covers  Rhone  Poulenc  and 
the  period  January  1, 1993  through 
December  31, 1993 

Use  of  Best  Information  Available 

We  mailed  the  antidumping 
questionnaire  to  Rhone  Poulenc,  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States. 

Rhone  Poulenc  failed  to  submit  a  timely 
response  to  our  questionnaire.  The 
Department  has  therefore  decided  to  use 
BIA  in  determining  the  rate  for  this  firm. 

When  a  company  fails  to  provide  the 
information  requested  in  a  timely 
manner,  or  otherwise  significantly 
impedes  the  Department’s  review,  the 
Department  considers  the  company 
uncooperative  and  generally  assigns  to 
that  company  the  higher  of:  (a)  The 
highest  rate  assigned  to  any  company  in 
the  less-than-fair-value  (LTFV) 
investigation  or  in  prior  administrative 
reviews,  or  (b)  the  highest  rate  found  in 
the  current  review  for  any  firm.  See  19 
CFR  353.37(b)  and  Final  Results  of 


Administrative  Review,  Antifriction 
Bearings  (other  than  Tapered  Roller 
Bearings)  from  France  (58  FR  39729, 
39739,  July  26.  1993).  In  this  case,  as 
BIA,  we  used  60  percent,  the  highest 
rate  from  a  prior  review  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  Anhydrous 
Sodium  Metasilicate  from  France  (52  F'R 
33856,  September  8,  1987). 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Therefore,  the  final  results 
are  unchanged  from  those  presented  in 
the  preliminary  results  of  review  We 
determine  that  a  margin  of  60.00  percent 
exists  for  Rhone  Poulenc  during  the 
period  January  1, 1993,  through 
December  31, 1993 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of  this 
administrative  review,  for  all  shipments 
of  ASM  from  France,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act  (1)  The  cash  deposit  rate 
for  the  reviewed  company  will  be  60 
percent,  (2)  for  exporters  not  covered  in 
this  review',  but  covered  in  previous 
reviews  or  the  original  LTFV 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  previous  reviews,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
and  exporters  will  be  60  percent. 

The.se  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(n)(l)) 
and  19  CFR  353.22. 
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Dated:  January  30, 1995. 

Susan  G.  Es.serraan, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-3778  Filed  2-14-95;  8:45  am| 
BILLING  CODE  3510-OS-e 

[A-475-816,  A-201-817,  A^69-806] 

Postponement  of  Final  Antidumping 
Duty  Determinations;  Oil  Country 
Tubular  Goods  From  Italy,  Mexico  and 
Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  15,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  (Italy  and  Spain)  or 
Jennifer  Stagner  (Mexico),  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone  (202)  482-0116  or  (202)  482- 
1673,  respectively. 

Postponement 

On  January'  26,  1995,  the  Department 
of  Commerce  (the  Department)  issued 
its  preliminary  determinations  in  the 
antidumping  duty  investigations  of  oil 
country  tubular  goods  (OCTG)  from 
Italy,  Mexico,  and  Spain  (60  FR  6515, 
6510,  and  6516,  respectively,  February 
2,  1995). 

The  following  parties  requested  that 
the  Department  postpone  the  final 
determinations  until  135  days  after 
publication  of  the  preliminary 
determinations  in  accordance  with 
section  735(a)(2)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1673(a)f2)),  and  19  CFR  353.20(b): 
Dalmine  S.p.A.,  the  respondent  in  the 
Italian  investigation,  on  February  3, 
1995:  North  Star  Steel  Ohio,  the 
petitioner  in  the  Mexican  investigation, 
on  January  30,  1995:  and  Koppel  Steel 
Corporation,  USS/Kobe  Steel  Company, 
and  U.S.  Steel  Group  (a  unit  of  USX 
Corporation),  the  petitioners  in  the 
Spanish  investigation,  on  January  30, 
1995. 

Under  section  735(a)(2)  of  the  Act  and 
19  CFR  353.20(b),  if,  subsequent  to  the 
preliminary  determination,  the 
Department  receives  a  request  for 
postponement  of  the  final  determination 
from  the  petitioner  if  the  preliminary 
determination  was  negative,  or  the 
respondent  if  the  preliminary 
determination  was  affirmative,  then  the 
Department  will,  absent  compelling 
reasons  for  denial,  grant  the  request.  We 
find  no  compelling  reasons  to  deny  the 


requests,  which  were  properly  filed,  and 
are,  accordingly,  postponing  the  date  of 
the  final  determinations  until  no  later 
than  June  19, 1995. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  these 
postponements  in  accordance  w'ith 
section  733(b)  of  the  Act. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department’s  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  May  2, 1995,  and  rebuttal 
briefs  no  later  than  May  9, 1995.  We 
request  that  parties  in  these  cases 
provide  an  executive  summary  of  no 
more  than  two  pages  in  conjunction 
with  case  briefs  on  the  major  issues  to 
be  addressed.  Further,  briefs  should 
contain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In  . 
accordance  v/ith  19  CFR  353.38(b),  we 
will  hold  public  hearings,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearings  will  be  held  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230,  on: 

Italy:  May  17,  1995,  at  10:00  a.m.  in  , 

Room  1851: 

Mexico:  May  19,  1995,  at  10:00  a.m.  in 

Room  1851: 

Spain:  May  17,  1995,  at  2:00  p.m.  in 

Room  1851. 

Parties  should  confirm  the  time,  date, 
and  place  of  the  hearing  48  hours  before 
the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Admini-stration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  .should 
contain:  (1)  The  party’s  name,  address 
and  telephone  number:  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
.  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  the 
is.sues  raised  in  the  briefs. 


This  notice  is  published  pursuant  to 
section  735(a)(2)  of  the  Act  and  19  CFR 
353.20(b). 

Dated:  February  8,  1995. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary  for  Investigations 
IFR  Doc.  95-3779  Filed  2-14-95:  8:45  am] 
BILLING  CODE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0201 95B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permit  no.  873  (P772#63). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  F’isheries  Science  Center, 
NMFS,  P.O.  Box  271,  La  Jolla,  CA 
92038-0271,  has  requested  a 
modification  to  permit  no.  873. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 

MD  20910  (301/713-2289):  and 

Director,  Southwest  Region,  NMFS, 

501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802,  (310/980-4016). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  Office  of  Protected  Resources, 
F/PRl,  NMFS,  1335  East-West  Highway, 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
modification  request  would  he 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  request  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  no.  873, 
issued  on  July  28,  1993  (58  FR  34038), 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  Regulations  Governing  *he 
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Taking,  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222). 

Permit  no.  873  authorizes  the  permit 
holder  to  biopsy  several  species  of 
cetaceans  off  the  coasts  of  Washington. 
Oregon,  California,  Mexico,  and  in  the 
Southern  Ocean;  to  import  biopsy 
tissues  collected  outside  of  U.S.  waters: 
and  to  conduct  photo-identification  and 
photogrammetry  studies  on  these 
species.  The  permit  holder  requests 
authorization  to  add  several  additional 
species  to  the  permit  authority:  to 
import  biopsy  tissues  from  these 
additional  species:  to  expand  the  study 
area  to  include  the  Indian  Ocean;  to 
biopsy  gray  whales  (including  animals 
accompanying  calves),  fin.  sei,  minke, 
and  right  whales;  and  to  employ  photo- 
identiflcation  and  photogrammetry 
techniques  to  study  both  gray  whales 
and  the  additional  species  mentioned 
above.  ' 

Hated;  February'  9.  1995. 

P..\.  Montanio, 

Acting  Director,  Office  of  Protected  nesotiYces, 
National  Marine  Fisheries  Sei\’ice. 

IFR  Doc.  95-3696  Filed  2-14-95;  8:45  ami 

SILLING  CODE  3510-22-F 


National  Telecommunications  and 
Information  Administration 

National  Endowment  for  Children’s 
Educational  Television  Advisory 
Council  on  Children’s  Educational 
Television;  Notice  of  Open  Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  Advisory  Council  on 
Children’s  Educational  Television, 
created  pursuant  to  the  National 
Endowment  for  Children’s^Television 
Act  of  1990. 


SUMMARY:  Congress  established  the 
National  Endowment  for  Children’s 
Educational  Television  under  the 
direction  of  the  Secretary  of  Commerce. 
Authority  to  administer  this  program  is 
further  delegated  to  the  National 
Telecommunications  and  Information 
Administration.  Congress  mandated 
creation  of  the  Advisory  Council  to 
advise  on  the  making  of  grants  and 
contracts  for  the  purpose  of  creating  and 
producing  television  programming 
specifically  directed  toward  the 
development  of  fundamental 
intellectual  skills  of  our  nation’s 
children. 

Authority:  Public  Law  101—437,  104  .Slat. 
997,  approved  October  18. 1990,  codified  at 
47  IJ.S.C.  394. 


OATES:  The  meeting  will  be  held  on 
Monday,  March  6,  1995,  from  1:00  p.m. 
to  2:30  p.m. 

ADDRESSES:  The  meeting  will  take  place 
via  telephone  conference  call  in  Room 
4898  of  the  Herbert  C.  Hoover 
Commerce  Building,  14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Heather  Birnie;  Acting  Director. 
National  Endowment  for  Children’s 
Educational  Television  (NECET); 
National  Telecommunications  and 
Information  Administration  (NTIA): 

U.S.  Department  of  Commerce,  Room 
4096;  14th  Street  and  Con.stitution 
Avenue,  NW.,  Washington.  DC  20230. 
Telephone;  202/482-5802. 

SUPPLEMENTARY  INFORMATION:  The 
Council  was  chartered  on  September  13, 
1993  pursuant  to  47  U.S.C.  §  394  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  making  of  grants 
and  contracts  that  would  enhance  the 
education  of  children  through  the 
creation  and  production  of  television 
programming  .specifically  directed 
toward  the  development  of  fundamental 
intellectual  skills. 

Agenda 

1.  Opening  Int.'^oductions  and  Remarks 

by  Larry  Irving.  Assistant  Secretary' 
of  Communications  and 
Information. 

2.  Discussion  and  Recommendations  on 

Issues: 

a.  Whether  there  is  a  specific  age 
group  that  is  currently  considered 
to  be  most  under-served  by 
children’s  educational  television 
that  should  serve  as  the  focus  of  the 
NECET  grant  round  for  Fiscal  Year 
1995: 

1).  Whether  there  are  specific  subject 
matter  areas  that  should  be 
designated  as  priorities  for  the 
Fiscal  Year  1995  grant  round. 

3.  Other  Items  for  Discussion. 

Public  Participation 

The  meeting  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis.  Speaker 
telephones  will  be  available  to  the 
public. 

Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 

|FK  Doc.  95-3750  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  351&-04-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Boston,  Massachusetts 

AGENCY:  Minority  Business 
Development  Agency,  Commert:e. 
ACTION:  Notice  (Cancellation). 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
cancelling  the  announcement  to  .solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  Boston, 
Massachusetts  MBDC  (closing  date. 
December  16, 1994).  Refer  to  the 
Federal  Register  dated.  October  25. 
1994. 

1 1.800  Minority  Business  Development 
Center  (Catalog  of  Federal  Domestic 
Assistance) 

Dated:  February  9.  1995. 

Donald  L.  Powers,  > 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency 
IFR  Doc.  95-3792  Filed  2-14-95;  8:45  ami 
BILLING  CODE  3510-21-P 


Business  Development  Center 
Applications:  Portland,  Oregon 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  w'ith  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Portland 
Minority  Bu.siness  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Portland.  Oregon 
Metropolitan  Area  The  award  number 
of  the  MBDC  will  be  09-10-95013-01 
OATES:  The  closing  date  for  applications 
is  March  17. 1995  Applications  must  be 
received  in  the  MBDA  Headquarters’ 
Executive  SeL;retariat  on  or  before  Man:h 
17, 1995.  A  pre-appligalion  conference 
w'ill  be  held  on  March  3,  1995,  at  10:00 
a.m..  at  911  Federal  Building. 
Conference  Room  “B”.  First  Floor.  911 
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N.E.  11th  Street,  Portland,  Oregon 
97208. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1, 1995  to  July  31, 1996,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
non-federal  (cost  -sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost¬ 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  tjie  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBD.\ 


program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
w'ill  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  0MB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  owm  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

'^^nme  Check  Policy — All  non-profit 
and  c;  '•ofit  applicants  are  subject  to  a 
name  che.  L  review  process.  Name 


checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements:  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
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niortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if  > 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
F.xciusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-inade  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
binding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (al 
and  (b). 

1 1.800  Minority  Business  Development 

Center  (Catalog  of  Federal  Domestic 

Assistance) 

Dated;  February  9,  1995. 

Donald  L.  Powers, 

Ft^deral  Register  Liaison  Officer,  .\dinority 
Business  Development  Agency. 

IFR  Doc.  95-3797  Filed  2-14-95;  8:45  ami 
BILUNG  COO£  3S10-21-P 

Business  Development  Center 
Applications:  Boston,  Massachusetts 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

I  SUMMARY:  In  accordance  with  Executive 

I  Order  11625  and  15  U.S.C.  1512.  the 

Minority  Business  Development  Agency 
,  (MBDA)  is  soliciting  competitive 

j  applications  for  its  Boston  Minority 

;  Business  Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is  to 
provide  business  development  services 
i  to  the  minority  business  community  to 

I  help  establish  and  maintain  viable 

j  minority  businesses.  To  this  end,  MBDA 

I  funds  organizations  to  identify  and 

coordinate  public  and  private  sector 
!  resources  on  behalf  of  minority 

i 

I 


individuals  and  firms:  to  offer  a  full 
range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Boston 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  01-10-95001-01. 
DATES:  The  closing  date  for  applications 
is  March  17. 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before  March 
17, 1995. 

ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency.  Executive 
Secretariat,  14th  and  Constitution 
Avenue.  N.W.,  Room  5073.  Washington. 
D.C.  20230.  (202)  482-3763. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Levi  Pace  at  (212)  264-3262. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1. 1995  to  July  31. 1996,  is 
estimated  at  $222,196.  The  total  Federal 
amount  of  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  amount  of 
$4,607.  The  application  must  include  a 
minimum  cost  share  15%  ($33,329)  in 
non-federal  (cost  sharing)  contributions 
for  a  total  project  cost  of  $222,196.  Cost¬ 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  w'ho  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  w’ill  be  evaluated  on  the 
following  criteria;  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  ser\'ices  (10 
points):  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  tbe 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 


category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assi.st  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs”,  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
and  requirements  for  this  project  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0640- 
0006. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assi.stance  awards. 
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Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Non  procurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  6Lt  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 


to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  "Disclosure  of  ' 
Lobbying  Activities.”  Form  .CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American  Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

1 1 .800  Minority  Business  Development 

Center  (Catalog  of  Federal  Domestic 

Assistance) 

Dated;  February  9, 1995. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

[FR  Doc.  95-3793  Filed  2-14-95;  8:45  ami 
BILUNG  CODE  3510-21-l> 


Business  Development  Center 
Applications:  Alaska 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Alaska 
Minority  Business  Development  Center 
(MBDC). 


The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs:  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  State  of  Alaska. 

The  award  number  of  the  MBDC  will  be 
09-10-95005-01. 

DATES:  The  closing  date  for  applications 
is  March  28j  1995.  Applications  must  be 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before  March 
28, 1995.  A  pre-application  conference 
will  be  held  on  March  9, 1995,  at  10:00 
a.m.,  at  the  Federal  Building  and  U.S. 
Court  House,  U.S.  Fish  and  Wildlife 
Conference  Room,  3rd  Floor,  101  12th 
Avenue,  Fairbanks,  Alaska  99701. 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1, 1995  to  July  31, 1996,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost¬ 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
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and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds  - 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 


and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements:  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary'  Applicant  Certifications — All 
primary'  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying.’’ 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 


Suspension’’  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)’’  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,’’  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,’’  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying’’  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.’’  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 

Center  (Catalog  of  Federal  Domestic 

Assistance) 
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Datod:  February'  9,  199S. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  /t/ieiicy 
IFR  Doc.  95-3794  Filed  2-14-95;  8:45  ami 
BILLING  CODE  3510-21-P 


Business  Development  Center 
Applications:  Fresno,  California 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Fresno 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  ser\’ices  to  minority 
entrepreneurs:  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Fresno,  California 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  09-10-95011-01. 
DATES:  The  closing  date  for  applications 
is  March  17, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before  March 
17,  1995.  A  pre-application  conference 
will  be  held  on  February'  27, 1995,  at 
10:00  a.m.,  at  the  U.S.  Attorneys  Office, 
Room  3654  (Conference  Room),  3rd 
Floor,  1130  “O”  Street,  Fresno, 
California  93721. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  NW.,  Room  5073,  Washington, 
DC  20230,  (202)  482-3763. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1, 1995  to  July  31, 1996,  is 
estimated  at  $222,196.  The  total  Federal 
amount  is  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  amount  of 
$4,607  The  application  must  include  a 
minimum  cost  share  of  15%,  $33,329  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $222,196.  Cost¬ 


sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  op>en  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 


Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
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Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

A  n  ti-Lobbying  Disci  os  ures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  i^pendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
‘Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or  . 
subrecipient  should  be  submitted  to 


DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 
C’enter  (Catalog  of  Federal  Domestic 
Assistance) 

Dated:  February  9, 1995. 

Donald  L.  Powers 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 

[FR  Doc.  95-3795  Filed  2-14-95,  8:45  am) 
BILLING  COD€  3510-21-P 


Business  Development  Center 
Applications:  Miami,  Florida 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  .soliciting  competitive 
applications  to  operate  its  Miami 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Miami,  Florida 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  04-10-95010-01. 
DATES:  The  closing  date  for  applications 
is  March  17, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  or  before  March 
17. 1995.  A  pre-application  conference 
will  be  held  on  March  1, 1995,  at  9:00 
a.m.,  at  the  Atlanta  Regional  Office,  401 
W.  Peachtree  Street,  NW.,  Suite  1715, 
Atlanta.  Georgia  30308-3516. 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington. 
D.C.  20230,  (202)  482-3763. 


FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  Henderson  at  (404)  730-3300. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1. 1995  to  July  31,  1996,  is 
estimated  at  $666,853.  The  total  Federal 
amount  is  $566,825  and  is  composed  of 
$553,000  plus  the  Audit  Fee  amount  of 
$13,825.  The  application  must  include  a 
minimum  cost  share  of  15%,  $100,028 
in  non-federal  (co.st-sharing) 
contributions  for  a  total  project  cost  of 
$666,853.  Cost-sharing-contributions 
may  be  in  the  form  of  cash,  client  fees, 
third  party  in-kind  contributions,  non¬ 
cash  applicant  contributions  or 
combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria;  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category'  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory' 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
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reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
SIO  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  proc;essing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  p'^e- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 


applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements:  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance's  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants  ‘ 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 


Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  tha 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 

Center  (Catalog  of  Federal  Domestic 

Assistance) 

Dated:  February  9, 1995. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

[FR  Doc.  95-3796  Filed  2-14-95;  8:45  am) 
BILLING  CODE  351 0-21 -P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  020695A] 

Marine  Mammals 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.AA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P319D). 

SUMMARY:  Notice  is  hereby  given  that  Dr 
Randall  S.  Wells,  Dolphin  Biology 
Research  Institute,  c/o  Mote  Marine 
Laboratory,  1600  Thompson  Parkway, 
Sarasota,  FL  34236,  has  applied  in  due 
form  for  a  permit  to  take  bottlenose 
dolphins  [Tursiops  truncatus)  for 
purposes  of  scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  March  17  1990 
ADDRESSES:  The  application  and  reiated 
documents  are  available  for  review 
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upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 

MD  20910  (301/713-2289);  and 
Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive 
North,  St.  Petersburg,  FL  33702  (813/ 
570-5312). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  seeks  authorization  to 
capture  and  subsequently  release  up  to 
150  individual  dolphins  near  the 
Sarasota,  Florida,  area  over  a  5-year 
period.  Some  animals  may  be 
recaptured  up  to  3  times  per  year.  The 
animals  would  be  weighed,  measured, 
blood  sampled,  and  have  other  samples 
taken  and/or  have  procedures 
conducted  for  the  assessment  of  various 
health  parameters.  Acoustic  recordings 
and  playback  experiments  would  also 
be  conducted  prior  to  the  animals’ 
release.  Additionally,  the  applicant 
requests  authorization  to  mark  the 
animals  with  freezehrands,  cattle  ear 
tags,  or  roto-tags,  and  also  to  radio  tag 
up  to  20  of  these  dolphins  per  year. 

Dated;  February’  9,  1995. 

P.A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
\ationaI  Marine  Fisheries  Service. 

IFR  Doc.  95-3697  Filed  2-14-95;  8.45  ami 
BILLING  CODE  3510-22-F 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Seattle,  Washington 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Seattle 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Seattle, 
Washington  Metropolitan  Area.  The 
award  number  of  the  MBDC  will  be  09- 
10-95014-01. 

DATES:  The  closing  date  for  applications 
is  March  17, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before  March 
17, 1995.  A  pre-application  conference 
will  be  held  on  March  2, 1995,  at  10:00 
a.m.,  at  the  Seattle  Federal  Building,  915 
Second  Avenue,  Room  3080,  Seattle, 
Washington  98174. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  NW.,  Room  5073,  Washington, 
DC  20230,  (202)  482-3763. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1,  1995  to  July  31,  1996,  is 
estimated  at  $222,196.  The  total  Federal 
amount  is  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  amount  of 
$4,607.  The  application  must  include  a 
minimum  cost  share  of  15%,  $33,329  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $222,196.  Co.st- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  ser\dce,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 


governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
.selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  aweurd.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CpA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
addre.ss.  The  collection  of  information 
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ri  (iii:nMiU!iits  for  this  protect  have  been 
approved  ov  the  Office  of  Management 
-ami  Budget  (OMB)  and  assigned  OMD 
oiitrol  luunher  0040-0006 

\u  ards  under  tins  program  shall  be 
subiei  t  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  proi.eduros  applicable  to  Federal 
‘inanrial  assistance  awards 

I’rr  Award  Costs — Applicants  are 
'lerehy  notified  that  if  they  incur  any 
osts  prior  to  an  award  being  made.  the\ 
do  so  solely  at  their  own  risk  of  not 
ofing  reimbursed  by  the  Government 
Notwithstanding  any  verbal  assurance 
‘hat  an  applicant  may  have  received, 
‘here  is  no  obligation  on  the  part  of  the 
'epartment  of  Commerce  to  cover  pro 
award  costs 

f  hitstandiag  Account  Receivable — No 
award  of  Federal  funds  shall  be  inade  to 
an  applu.ant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  m  full, 
•nqiavment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangemc'nts  satisfactory  to  the 
I  'epartment  of  Commerce  are  made. 

\'aine  Check  Policv — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
hecks  are  intended  to  reveal  if  any  key 
ndividuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
nresentlv  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity 

Award  Termination — The 
•epartmental  Grants  Officer  may 
.erminate  anv  grant/cooperative 
agreement  in  whole  or  in  part  at  an> 
t  me  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
ooperalive  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements:  unsatisfactory 
performance  of  the  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by¬ 
law 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
ass. stance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
po.ssible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S  C: 
loni 

Priman,'  Applicant  Certifications — All 
[iriniarv  applicants  must  submit  a 
completed  Form  CD-511, 

"Certifications  Regarding  Debarment. 
Siisfieiision  and  Other  Responsibility 


Matters.  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

\’onprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
‘Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbyi  ng  Disci  os  u  re.s*— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby- 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (li). 


1  l.BOO  Minority  Business  Development 
(ienter  (Catalog  of  Federal  Domestic 
Assistance) 

Dated:  February  9.  1995 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer.  Minority 

Business  Development  Agency 

IFR  Doc  95-3798  Filed  2-14-95;  8:45  am) 

BILLING  CODE  3510-21-P 


Business  Development  Center 
Applications:  Stockton,  California 

AGENCY:  Minority  Business 
Development  Agency,  Commerce 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Stockton 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority- 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Stockton, 

California  Metropolitan  Area.  The 
award  number  of  the  MBDC  will  be  09- 
10-95012-01. 

DATES:  The  closing  date  for  applications 
is  March  17, 1995.  Applications  must  bo 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before  March 
17, 1995.  A  pre-application  conference 
will  be  held  on  March  1,  1995,  at  10:00 
a.m.,  at  the  San  Joaquin  Economic 
Development  Center,  Conference  Room, 
814  North  Hunter  Street.  Stockton, 
California  95202. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Executive 
Secretariat,  14th  and  Constitution  ' 

Avenue,  N.W.,  Room  5073  Washington. 
D.C.  20230,  (202)  482-3763. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of  \ 

Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months)  , 
from  July  1, 1995  to  July  31,  1996,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 

it 
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$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
nori-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  wbo  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm’s  approach  (techniques 
and  methodologie.s)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assi.stance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory’ 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
.should  continue.  Continued  funding 
'  will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities 
The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 


MBDC  may  charge  client  fees  for 
servic:es  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  tbe  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key- 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  jecipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 


sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance 
Such  inaccurate  or  inflated  claims  mav 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
as.sistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 

“Non procurement  Debarment  and 
Suspension”  and  the  related  section  ol 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Se<;tion  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)’’  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  tbe  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influenct  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti  -  Lobby  i  ng  Disc  I  os  u  res — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covereil 
Transactions  and  Lobbying”  and 
disclosure  form,  Sh'-IJ^L.  “Disclo.sure  ol 
Lobbying  Activities.”  Form  CD-512  is 
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intended  for  the  use  of  recipients  and 
should  not  be  tran.smitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 

Center  (Catalog  of  Federal  Domestic 

Assistance) 

Dated:  February  9, 1995. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency 
IFR  Doc.  95-3799  Filed  2-14-95;  8:45  am) 
BILUNQ  CODE  3510-21-l> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0125] 

Clearance  Request  for  Written  Refusal 
of  a  Utility  Supplier  to  Execute  a  Utility 
Contract 

AGENCY:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0125). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.kc.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Written  Refusal 
of  a  Utility  Supplier  to  Execute  a  Utility 
Contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
requires  that  contracts  comply  with  the 
applicable  Federal  laws  and  the  relevant 
parts  of  the  FAR.  The  written  and 
definite  refusal  by  a  utility  supplier  to 
execute  a  tendered  contract  (41.202(c)) 
is  intended  to  identify  those  suppliers 
who  refuse  to  do  so  and  the  rationale  of 
the  supplier  for  refusing. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  50; 
responses  per  respondent,  1;  total 
annual  responses.  50;  preparation  hours 
per  response,  .30;  and  total  response 
burden  hours,  25. 

Obtaining  Copies  for  Propo.sals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
(^neral  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0125,  Written  Refusal  of  a  Utility 
Supplier  to  Execute  a  Utility  Contract, 
in  all  correspondence. 

Dated:  February  9, 1995. 

Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  9,5-3767  Filed  2-14-95;  8:45  ami 
BILUNG  CODE  6820-34-M 


[OMB  Control  No.  9000-0126] 

Clearance  Request  for  Electric  Service 
Territory  Compliance  Representation 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0126). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Electric  Service 
Territory  Compliance  Representation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GS.A^  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  representation  at  52.241-1, 
Electric  Service  Territory  Complianci; 
Representation,  is  required  when 
proposed  alternatives  of  electric  utility 
suppliers  are  being  solicited.  The 
representation  is  to  ensure  compliance 
with  Public  Law  100-202. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
(General  Services  Administration,  FAR 
Secretariat,  18th  &  P’  Streets  NW.,  Room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  200; 
responses  per  respondent,  2.5;  total 
annual  responses,  500;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours.  500. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  ju.stifications  from  the 
Cieneral  Services  Administration,  FAR 
Secretariat  (V^RS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501—4755.  Please  cite  OMB  Control  No. 
9000—0126,  Electric  Service  Territory 
Compliance  Representation,  in  all 
correspondence. 

Dated:  February  9, 1995. 

Beverly  Fayson, 

FAR  Secretariat. 

[FR  Doc.  95-3768  Filed  2-14-95;  8:45  ami 
BILLING  CODE  6S20-34-M 
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[OMB  Control  No.  9000-0123] 

Clearance  Request  for  Change  in 
Rates  or  Terms  and  Conditions  of 
Service  for  Regulated  Services 

AGENCIES:  Department  of  Defense  (DOD), 
(General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0123). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.kc.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management  s 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Change  in  Rates 
or  Terms  and  Conditions  of  Service  for 
Regulated  Services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-7  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revisions  when 
proposed. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
.Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  .Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NVV,  Room 
4037,  Washington,  DC  20405,  and  to  the 
F’AR  Desk  Officer,  Offke  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503, 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,000:  responses  per  respondent,  5;  total 
annual  responses,  5,000;  preparation 
hours  per  respon.se,  15  minutes;  and 
total  response  burden  hours,  1,250. 

(>  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows;  Record  keepers. 


1,000;  hours  per  recordkeeper,  1;  and 
total  recordkeeping  burden  hours,  1,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  P'AR 
Secretariat  (V'RS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0123,  Change  in  Rates  or  Terms 
and  Conditions  of  Service  for  Regulated 
.Services,  in  all  correspondence. 

Dated;  Fobniary  9.  1995. 

Beverly  Fayson, 

FAH  .Set  rel«r/(jf 

IFR  Doc.  95-3785  Filed  2-14-95,  8.45  am) 
BILLING  CODE  6820-a4-M 


[OMB  Control  No.  9000-0124] 

Clearance  Request  for  Capital  Credits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0124). 

SUMMARY:  Uner  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (F.^R)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Capital  Credits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Puqjose 

The  FAR  clause  52.241-13,  Capital 
Credits,  is  designed  to  obtain  an 
accounting  of  Capital  Credits  due  the 
Government  w’hen  the  Government  is  a 
member  of  a  cooperative. 

B.  Annual  Reporting  Burden 
Public  reporting  burden  for  this 

collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions, 
.searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW.,  Room 
4037,  Washington,  DC  20405,  and  to  the 


FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 

DC  20503 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  450; 
responses  per  respondent,  1;  total 
annual  responses,  450;  preparation 
hours  per  response,  2;  and  total  i 

response  burden  hours,  900.  • 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows;  Recordkeepers, 

450;  hours  per  recordkeeper,  1;  and  tota. 
recordkeeping  burden  hours,  450. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  Telephone  (202) 
501—4755.  Please  cite  OMB  Control  No. 
9000-0124,  Capital  Credits,  in  all 
correspondence. 

Dated;  February  9, 1995 
Beverly  Fayson, 

FAH  Secretariat 

IFR  Doc  95-3766  Filed  2-14-95;  8.45  ami 
BILLING  CODE  6820-34-14 


[OMB  Control  No.  9000-0122] 

Clearance  Request  for  Scope  and 
Duration  of  Contract 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (N.\SA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  cle.aronce 
(90(19-9122). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Scope  and 
Duration  of  Contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
.Acquisition  Policy,  GS.A  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Puqiose 

The  F.AR  clause  at  52.241-3  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revisions  when 
proposed. 
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B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  and  completing  and 
reviewing  the  collection  of  infonnation 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  N\V.,  Room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents: 

1,000;  responses  per  respondent,  5;  total 
annual  responses,  5,000;  preparation 
hours  per  response,  .23;  and  total 
response  burden  hours.  1,250. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,000;  hours  per  recordkeeper,  1;  and 
total  recordkeeping  burden  hours,  1,000. 

Obtaining  Copies  of  Proposals; 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Plea.se  cite  OMB  Control  No. 
9000-0122,  Scope  and  Duration  of 
Contract,  in  all  correspondence. 

Dated;  February  9. 1995 
Beverly  Fayson, 

FAR  Secretariat. 

IFR  Doc.  95-3790  Filed  2-14-95;  8:45  am! 
BILLING  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  28 
February  and  1  March  1995,  from  9:00 
a.m.  to  4:00  p.m.,  on  each  day.  The 
meeting  will  be  held  at  4401  Ford 
Avenue,  Alexandria.  Virginia  on  28 
February  and  at  the  Headquarters. 
National  Security  Agency.  Fort  Meade. 
Maryland  on  1  March.  These  sessions 
will  be  closed  to  the  public. 


The  purpose  of  this  meeting  is  to 
conduct  discussions  on  strategies  for  an 
uncertain  future  to  include  current 
intelligence,  information  warfare,  and 
special  access  programs.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue.  Suite 
601,  Alexandria.  VA  22302-0268, 

Phone:  (703)  756-1205. 

Dated;  February  ti,  1995 
L.  R.  McNees, 

LCDR,  fAGC.  HSN  Federal  Register  Liaison 
Officer 

IFR  Doc.  95-3716  Filed  2-14-95;  8:45  am| 
BILLING  CODE  3810-FF-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
February  22,  1995.  The  hearing  will  be 
part  of  the  Commission’s  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  10:30 
a.m.  in  the  Goddard  Conference  Room 
of  the  Commission’s  offices  at  25  State 
Police  Drive,  West  Trenton.  New  Jersey 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10:00  a.m.  at 
the  same  location  and  will  include  a 
discussion  of  the  proposed  Commission 
Geographic  Information  System. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Application  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  ConAgra  Poultry  Company 
(formerly  Country  Pride  Foods)  D-84-15 
BE\FWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  33  million 
gallons  (mg)/30  days  of  water  to  the 
applicant’s  poultry  processing  facility 
from  existing  Well  Nos.  1  and  2. 


Commission  approval  on  June  27,  1984 
was  limited  to  10  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  be  increased  from  27  ing/30 
days  to  33  mg/30  days.  The  project  is 
located  in  the  City  of  Milford.  Kent 
County,  Delaware. 

2.  Harry'  T.  Hudson  D-84-31 
RENEWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  19.55  mg/30 
days  of  water  to  the  applicant’s 
agricultural  irrigation  system  from  Well 
No.  1.  Commission  approval  on 
-September  25. 1984  was  limited  to  10 
years.  The  applicant  requests  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  19.55  mg/30  days.  The  project 
is  located  in  Sussex  County,  Delaware. 

3.  Utility  Group  Services  Corporation 
D-89-40  CP  RENEWAL  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  23.1 
mg/30  days  of  water  to  the  applicant’s 
distribution  system  from  Well  Nos.  1 
through  18.  Commission  approval  on 
October  25, 1989  was  limited  to  five 
years.  The  applicant  requests  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  23.1  mg/30  days.  The  project 
is  located  in  West  Bradford  Township. 
Chester  County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

4.  Concord  Mobile  Home  Pork  D-92- 
68.  A  sewage  treatment  plant  (STP) 
project  that  entails  construction  of  a 
63,500  gallons  per  day  (gpd)  capacity 
secondary  level  extended  aeration  plant 
to  serve  a  proposed  254  lot  mobile  home 
park  in  Concord  Township,  Delaware 
County,  Pennsylvania.  The  STP  will 
discharge  to  Green  Creek,  a  tributary  of 
West  Branch  Chester  Creek,  at  a  point 
just  north  of  Concord  Road. 

5.  Utility  Group  Services  Corporation 
D-94-4.  A  project  to  upgrade  and 
expand  the  applicant’s  Little 
Washington  Drainage  Company  STP 
located  in  East  Brandywine  Township, 
Chester  County,  Pennsylvania.  The  STP 
serves  two  residential  developments  in 
East  Brandywine  Township,  Culbertson 
Run  and  The  Timbers.  The  STP  will 
expand  from  53,100  gpd  to  93,000  gpd 
and  the  advanced  secondary  treatment 
facilities  will  be  modified  from 
extended  aeration  to  the  sequencing 
batch  reactor  process  with  tertiary 
filtration.  The  existing  allowable 
discharge  to  Culbertson  Run  will  remain 
at  53,100  gpd  with  the  expanded 
allowable  discharge  of  40,000  gpd  to  be 
pumped  to  two  proposed  infiltration 
beds  for  subsurface  disposal. 

6.  City  of  Dover  D-94-27  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  138  mg/30  days  of  water  to  the 
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applicant’s  distribution  system  from 
new  Well  Nos.  lA,  2,  4B,  5,  6A,  7A  and 
8A  screened  in  the  Columbia  Formation, 
and  to  retain  the  existing  withdrawal 
limit  from  all  wells  of  300  mg/30  days. 
The  proposed  project  wells  are  located 
in  a  north-south  line  east  of  the  City  of 
Dover,  Kent  County,  Delaware. 

7.  Richard  M.  Morgan,  Jr.  D-94-55. 

An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  21.6  mg/30  days  of  water  to  the 
applicant’s  agricultural  irrigation  system 
from  new  Well  No.  3,  to  increase  the 
existing  withdrawal  limit  of  25  mg/30 
days  from  all  wells  to  56.16  mg/30  days, 
and  to  supply  up  to  63.27  mg/30  days 
from  surface  water  intakes  Nos.  1  and  2. 
The  project  is  located  in  Sussex  County, 
Delaware. 

8.  Superior  Water  Company  D-94-58 
CP  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  2.16  mg/30  days  of  water 
to  the  applicant’s  distribution  system 
from  new  Well  No.  5,  to  limit  the 
withdrawal  from  all  wells  to  15.00  mg/ 

30  days,  and  to  consolidate  all  wells 
into  one  comprehensive  docket.  The 
project  is  located  in  Douglass  and  New 
Hanover  Townships,  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
.\rea. 

9.  Holly  Hills  Golf  Club  D-94-60.  An 
application  for  approval  of  a  surface 
water  withdrawal  of  7  mg/30  days  for 
irrigation  of  the  applicant’s  golf  course. 
The  applicant  will  continue  to  utilize 
three  existing  man-made  ponds  located 
in  the  drainage  area  of  Carlisle  Run  and 
Deep  Run,  both  tributaries  of  Alloway 
Creek  in  Alloway  Township,  Salem 
County,  New  Jersey. 
***** 

Proposed  Water  Charging  Contract  for 
North  Penn  Water  Authority/North 
Wales  Water  Authority 

Pursuant  to  the  provisions  of  the 
Delaware  River  Basin  Compact.  DRBC 
Resolution  No.  71—4  and  Section  5.3.2 
of  Resolution  No.  74-6,  a  contract  is 
proposed  between  the  Delaware  River 
Basin  Commission  and  North  Penn/ 
North  Wales  Water  Authorities  to 
provide  payment  of  water  charges  in 
connection  with  the  Point  Pleasant 
Pumping  Station  and  related 
transmission  facilities  purchased  from 
Bucks  County,  Pennsylvania. 

Documents  related  to  these  items  may 
be  examined  at  the  Commission’s 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  reque.st. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions  and 
Dr.  Richard  Tortoriello  concerning  the 
proposed  North  Penn/North  Wales 


Water  Authorities  contract.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 

Dated:  February  7, 1995. 

SiLsan  M.  Weisman, 

Secretary. 

[FR  Doc.  95-3717  Filed  2-14-95;  8:45  am| 
BILLING  CODE  6360-01-P 


DEPARTMENT  OF  ENERGY 

Strategic  Petroleum  Reserve  Weeks 
Island  Facility  Alternative  Uses 

Notice  of  Public  Meeting 

AGENCY:  Strategic  Petroleum  Reserve 
(SPR),  Department  of  Energy  (DOE). 
SUMMARY:  The  Department  of  Energy 
(DOE)  is  soliciting  suggestions  for 
potential  alternative  uses  for  the 
Strategic  Petroleum  Reserve  (SPR) 

Weeks  Island  Facility  in  Iberia  Parish, 
Louisiana.  DOE  has  concluded  that  the 
Weeks  Island  Facility,  which  presently 
stores  73  million  barrels  of  crude  oil 
underground  in  a  salt  dome,  is  no  longer 
suitable  for  long  term  storage  of  crude 
oil.  DOE  will  transfer  the  oil  to  other 
SPR  storage  sites  in  Louisiana  and  Texas 
and  decommission  the  facility.  EKDE  will 
hold  a  public  meeting  to  discuss 
possible  future  uses  of  the  facility  and 
property. 

DATES:  A  public  meeting  will  be  held  on 
Thursday,  March  2,  1995,  from  7:00 
p.m.  to  9:00  p.m.  Speakers  may  pre¬ 
register  in  writing,  by  telephone  or  by 
facsimile  by  close  of  business  February 
23, 1995. 

ADDRESSES:  Tbe  meeting  will  be  held  at 
New  Iberia  Senior  High  School  Gym, 
1301  East  Admiral  Doyle  Drive,  New 
Iberia.  Louisiana.  Written  re(}uests  to 
speak  and  inquiries  should  be  labeled 
“Future  Uses  For  Weeks  Island  Facility” 
and  submitted  to  Ms.  Durinda  L. 
Robinson,  Office  of  Public  Affairs  (FE- 
445.2),  Department  of  Energy,  900 
Commerce  Road  East,  New  Orleans, 
Louisiana  70123.  Requests  to  speak  will 
also  be  accepted  by  telephone  at  (504) 
734-4312  between  the  hours  of  8:00 
a.m.  and  4:00  p.m.  CST,  Monday 
through  Friday,  except  Federal  holidays, 
or  by  facsimile,  (504)  734-4427. 

A  transcript  of  the  meeting  will  be 
prepared  and  will  be  made  available  for 
inspection  at  the  following  locations: 

•  New  Iberia  Public  Library,  445  E. 
Main  Street,  New  Iberia,  Louisiana 
70560  (ATTN:  Ms.  Vicki  Chrisman). 

•  Dupre  Library,  302  East  St.  Mary 
Blvd.,  U.  of  Southwestern  Louisiana, 
Lafayette,  Louisiana  70504  (ATTN:  Ms. 
Sandy  Himel). 


•  New  Orleans  Public  Library, 
Louisiana  Division,  219  Loyola  Avenue, 
New  Orleans,  Louisiana  70140. 

•  DynMcDermott  Petroleum 
Operations  Co.,  Technical  Library,  800 
Commerce  Rd.  W.,  Suite  102,  New 
Orleans,  Louisiana  70123  (A'TTN:  Ms. 
Cindi  Nelson). 

•  Freedom  of  Information  Reading 
Room,  Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Durinda  L.  Robinson,  Office  of  Public 
Affairs  (FE— 445.2),  Department  of 
Energy,  900  Commerce  Road  East,  New 
Orleans,  Louisiana  70123,  telephone 
(504)  734-4312,  facsimile  (504)  734- 
4427. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  informal.  Its  purpose  is 
to  gather  information  and  ideas.  Basic 
procedures  for  conducting  the  meeting 
will  be  announced  by  the  presiding 
officer  at  the  start  of  the  meeting. 

Persons  wishing  to  speak  are  advised 
to  pre-register  by  mail,  telephone,  or  by- 
facsimile  at  the  address  or  telephone 
number  li.sted  above.  A  separate  request 
is  required  for  each  speaker.  Registrants 
should  confirm  the  time  they  are 
scheduled  to  speak  at  the  registration 
desk.  Persons  may  register  to  speak  at 
the  door  and  will  be  accommodated  on 
a  first-come,  first-served  basis  to  the 
extent  time  allows.  To  ensure  that  as 
many  persons  as  possible  have  the 
opportunity  to  speak,  five  minutes  will 
be  allotted  to  each  individual. 

Issued  in  Washington.  DC  on  Februan,  9. 
1995. 

Patricia  Fry  Godley, 

Assistant  Secretary  for  Fossil  Energy’. 

[FR  Doc.  95-3789  Filed  2-14-95;  8:45  am| 
BILLING  CODE  M50-01-4> 


Energy  Information  Administration 

Agency  information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Informatioii 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act.  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  reviseo 
regulations  which  are  to  be  submitted 
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under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(IX)E). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  0MB  docket  number  (if 
applicable);  (4)  Collection  title:  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection:  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate 
of  the  average  hours  per  response:  (12) 
The  estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  EIA  has  requested  expedited 
OMB  approval  by  March  24, 1995. 
Comments  must  be  filed  within  30  days 
of  publication  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  .soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
addition  information  or  copies  of  the 
forms  and  imstructions  should  be 
directed  to  Herbert  Miller,  Office  of 
Statistical  Standards,  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  D.C.  20585.  Mr.  Miller  may 
be  telephoned  at  (202)  254-5346. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-846(A),  (B),  (C) 

3.  190.5-0169 

4.  Manufacturing  Energy  Consumption 

Survey  (MECS) 

5.  Reinstatement 

6.  Biennial 

7.  Mandatory 

8.  Bu.sine.‘;s  or  other  for-profit 


9.  21,703  respondents 

10.  .5  respon.ses  annually 

11.  9.25  hours  per  response 

12.  100,325  hours  respondent  burden 

13.  BIA-846(A),  (B),  (C)  will  be  used  to 
collect  data  on  energy  consumption 
and  related  subjects  for  the 
manufacturing  sector  of  the  U.S. 
economy.  In  addition  to  being  used 
for  the  National  Energy  Modeling 
System,  the  MECS  will  be  used  to 
augment  a  data  base  on  the 
manufacturing  sector.  Respondents 
are  manufacturing  establishments. 

Statutory  Authority:  Sec.  2(a)  of  the 

Paperwork  Reduction  Act  of  1980,  (Pub.  L. 

No.  96-511),  which  amended  Chapter  35  of 

Title  44  United  States  Code  (See  44  U.S.C. 

3506(a)  and  (c)(1). 

Issued  in  Washington.  D.C..  February  9. 

1995. 

John  Gross. 

Acting  Director,  Office  of  Statistical 

Standards,  Energy  Information 

Administration. 

IFK  Doc.  95-3788  Filer!  2-14-95;  8:45  am) 

BILUNG  CODE  6450-01 -P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-155-000] 

Viking  Gas  Transmission  Co;  Notice  of 
Filing 

February  9, 1995. 

Take  notice  that  on  February  6, 1995, 
V'iking  Gas  Transmission  Company 
(Viking),  filed  a  report  of  interruptible 
throughput  and  revenues  for  the  period 
November  1, 1993  through  October  31, 
1994.  Viking  also  stated  that  Viking  did 
not  have  sufficient  net  interruptible 
revenues  during  that  period  to  trigger  an 
obligation,  under  Article  5.  Section  5  of 
Viking's  Rate  Schedule  IT.  to  credit  net 
interruptible  revenues  to  Viking’s  firm 
.shippers. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission.  825 
North  Capitol  Street  N.E.,  Washington, 
D-C.  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  16, 1995.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii 
inspection. 

I.ois  D.  Cashell, 

Secretary 

(FR  Doc.  95-3710  Filed  2-14-95;  8;45  am| 
BILLING  CODE  67t7-01-M 

[Docket  No.  RP95-1 54-000] 

Viking  Gas  Transmission  Co.;  Notice 
of  Filing 

Febniary  9. 1995. 

Take  notice  that  on  February  6,  1995 
Viking  Gas  Transmission  Company 
(Viking),  filed  a  report  of  penalty 
revenues  and  credits  for  the  period 
November  1, 1993  through  October  31. 
1994. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  16,  1995.  Protests 
will  be  considered  by  the  Commi.ssion 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  rnake 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii. 
inspection. 

Lois  D.  Cashell. 

Secretary 

(FR  Doc.  95-3709  Filed  2-14-95;  8;45  am| 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 12-002] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Filing 

February  9. 1995. 

Take  notice  that  on  February  6,  1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  a  response  in 
compliance  with  the  Commission’s 
order  issued  on  January  25, 1995,  in 
which  the  Commission  suspended 
Tennes.see’s  general  section  4  rate  case 
filed  on  December  30,  1994. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  affected 
parties. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  prote.st  with  the 
Federal  Energy  Regulatory  Commi.ssion. 
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825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  before  February  16, 

1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-3708  Filed  2-14-95;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  Nos.  RP89-224-<K)0,  RP89-203- 
000,  RP90-139-000,  RP91-69-000,  RP92- 
134-000,  RP93-1 5-000,  RP94-67-000,  et  at., 
and  CP71 -273-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Informal  Settlement  Conference 

February  9, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  February  16, 
1995,  at  10:00  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  N.E.,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  Of  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Betsy  R.  Carr  at  (202)  208-1240 
or  Neil  L.  Levy  at  (202)  208-5705. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-3707  Filed  2-14-95;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  CP95-1 94-000] 

Northern  Border  Pipeline  Co.;  Notice  of 
Application 

February  9, 1995. 

Take  notice  that  on  P’ebruary  2,  1995, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124,  filed  in 
Docket  No.  CP95-194-000,  an 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline  and 


compression  facilities  for  the  expansion 
and  extension  of  Northern  Border’s 
.system  to  transport  gas  on  a  firm  basis 
on  behalf  of  eleven  shippers,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Northern  Border  requests 
authority  to  construct  and  operate 
facilities  consisting  of:  (1) 

Approximately  218  miles  of  30-inch 
pipeline  extending  from  the  terminus  of 
Northern  Border’s  existing  pipeline  at 
Harper,  Iowa  to  Manhattan,  Illinois;  (2) 

45  miles  of  24-inch  pipeline  from  the 
end  of  the  proposed  30-inch  pipeline  to 
a  point  of  interconnection  with 
Crossroads  Pipeline  Company  near 
Griffith,  Indiana;  (3)  four  new  20,000 
horsepower  (HP)  compressor  stations  on 
the  existing  42-inch  pipeline  in  North 
Dakota,  South  Dakota,  and  Minnesota; 

(4)  one  new  6,000  HP  compressor 
station  on  the  existing  30-inch  pipeline 
in  Iowa;  (5)  one  new  compressor  on  the 
proposed  30-inch  pipeline  extension  in 
Iowa,  consisting  of  two  2,650  HP  units; 
(6)  seven  meter  stations  at  seven  new 
delivery  points;  and  (7)  other 
appurtenant  facilities.  In  addition, 
Northern  Border  proposes  to  install 
interconnection  facilities  (tees  and  side 
valves)  along  the  proposed  extension  in 
close  pro.ximity  to  other  pipeline 
systems.  Northern  Border  states  that  the 
estimated  cost  of  the  proposed  facilities 
is  $370.3  million  and  will  be  project 
financed.  The  proposed  in-service  date 
of  the  facilities  is  November  1,  1997. 

Northern  Border  proposes  to  maintain 
its  cost  of  service  ratemaking 
methodology  and  roll-in  to  Rate 
Schedule  T-1,  (Northern  Border’s  Part 
284  firm  transportation  rate  schedule) 
the  cost  of  the  new  facilities  with  its 
existing  system  costs.  Northern  Border 
jnaintains  that  the  aggregation  of  the 
proposed  costs  with  existing  facility 
costs  will  result  in  a  unit  cost  under 
Rate  Schedule  T-1  rate  that  is  less  than 
the  present  unit  cost.  Northern  Border 
also  requests  a  one-time  waiver  of 
Subsection  4.83  of  Rate  Schedule  T-1  in 
Northern  Border’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  which  details 
the  calculation  of  an  average  monthly 
rate  base.  Instead  of  calculating  the 
average  monthly  rate  base  using  the 
beginning  and  end  of  month  balances  as 
is  currently  in  the  tariff.  Northern 
Border  seeks  to  use  a  daily  weighted 
average  balance  for  the  in-service  month 
of  the  proposed  facilities. 

Nortnern  Border  states  that  it  held  an 
open  season  between  October  24, 1994 
and  November  18,  1994  for  the 
proposed  capacity  expansion  and 
system  extension.  Northern  Border 
asserts  that  the  open  season  resulted  in 


eleven  qualified  shippers.  Based  on  the 
accepted  bids,  212,500  Mcf  per  day  will 
be  received  into  Northern  Border’s 
system  at  Port  of  Morgan,  Montana.  Of 
this  total,  10,000  Mcf  per  day  will  be  • 
delivered  upstream  of  Ventura,  Iowa 
and  40,000  Mcf  per  day  will  be 
delivered  at  Ventura,  Iowa.  At  Ventura, 
Iowa,  Northern  Border  will  receive 
100,000  Mcf  per  day  and  transport  a 
total  of  262,500  Mcf  per  day  for  delivery 
at  various  points  downstream. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
2, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulation 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  hy 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wdthin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  he  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary’  for  Northern  Border  to 
appear  or  he  represented  at  the  hearing. 
Lois  D.  Cashell, 

Secretary. 

IFR  D(K.  9.5-3706  Filed  2-14-95;  8:45  and 
BILLING  CODE  6717-01-M 
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(Docket  No.  CP95-1 93-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Request  Under  Blanket 
Authorization 

I  'ebruary  9, 1995 

Take  notice  that  on  February  2, 1994, 

K  N  Interstate  Gas  Transmission  Co.  (K 
N  Interstate),  P.O.  Box  281304, 
l-akevvood,  Colorado  80228-8304,  filed 
in  Df)cket  No.  CP95-193-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate 
three  new  natural  gas  delivery  points  for 
K  N  Energy,  Inc.  (K  N)  under  K  N 
Interstate’s  blanket  certificate  issued  in 
Docket  No.  CP83-140-000,  et  al, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Coiuniission  and  open  to  public 
inspection. 

K  N  Interstate  proposes  to  construct 
and  operate  three  new  delivery  taps 
located  in  Clay.  Dawes  and  Hamilton 
Counties.  Nebraska  for  use  under  an 
existing  transportation  agreement 
between  K  N  interstate  and  K  N.  K  N 
Interstate  states  that  it  would  deliver 
approximately  4  Mcf  on  a  peak  day  and 
.5.040  annually  through  the  Clay  tap, 
and  5,880  Mcf  on  a  peak  day  and 
1 .800,000  Mcf  annually  through  the 
1  lamilton  tap.  K  N  Interstate  estimates 
that  the  Dawes  tap  would  cost  $400,  the 
Clay  tap  would  cost  $1,150  and  the 
I  lamilton  tap  would  cost  $145,000.  K  N 
Interstate  asserts  that  the  addition  of  the 
proposed  delivery’  points  would  not 
liave  any  adverse  impact  on  its  existing 
customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385  214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  rttquest.  If  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  l>e  deemed  to 
be  authorized  effective  the  day  a''ter  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  ap{)lication  for 
authoriziition  pursuant  to  .Section  7  of 
the  Natural  Gas  Act. 

Luis  I).  Cashell, 

Secretary 

IFK  Doc.  9.'i-3705  Filed  2-14-95;  G;45  anil 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-87-002] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Tariff  Filing 

'^February  9, 1995. 

Take  notice  that  on  February'  6, 1995, 
Cove  Point  LNG  Limited  Partnership, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Volume  No.  1,  Second 
Substitute  Original  Sheet  No.  1 
Superseding  Substitute  Original  Sheet 
No.  1  and  Original  Sheet  Nos.  2  through 
11. 

Cove  Point  states  that  the  tariff  sheets 
have  been  filed  pursuant  to  the 
Commission’s  January  5, 1995,  Letter 
Order  in  the  above-named  proceeding 
and  in  compliance  w'ith  Parts  154  and 
284  SubPart  B  of  the  Commission’s 
regulations.  Cove  Point  states  further 
that  Second  Substitute  Original  Sheet 
No.  1  removes  the  Annual  Charge 
Adjustment  and  adds  a  provision  for 
retainage  which  w’as  contained  in 
Original  Sheet  No.  1.  Original  Sheet 
Nos.  2  through  12  set  forth  the  terms 
and  conditions  of  Cove  Point’s  Rate 
.Schedule  IT  and  provide  information 
required  by  the  Commission’s  Order. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  385.211  of  the  Commission’s  Rules 
of  Regulations.  All  such  protests  should 
be  filed  on  or  before  February  16, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FK  Doc.  95-3704  Filed  2-14-95;  8:45  am] 

BILUNG  CODE  6717-«1-M 


[Docket  No.  RP94-219-000] 

Columbia  Gulf  Transmission  Co.; 
Notice  of  Informal  Settlement 
Conference 

February  9, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  February  16, 1995, 
at  10:00  a.m.,  at  the  offices  of  the 
I'ederal  Energy  Regulatory  Commission, 
810  First  Street.  NE.,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 


by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  interv'enor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Hollis  J.  Alpert  at  (202)  208-0783. 

Lois  D.  Cashell, 

Secretary' 

IFR  Doc.  95-3703  Filed  2-14-95;  8:45  am) 

BILLING  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-00165:  FRL-4934-3] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  Projects;  Open 
Meetings 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  four  Projects  of  the 
Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  will  hold  meetings 
open  to  the  public  at  the  time  and  place 
listed  below  in  this  notice. 

DATES;  The  four  Projects  will  meet 
March  6, 1995,  from  8  a.m.  to  5  p.m., 
with  a  plenary  session  from  1  p.m.  until 
2:15  p.m.,  and  on  March  7, 1995,  from 
8  a.m.  to  noon. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn,  480  King  St.. 
Alexandria,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erica  Phipps,  Office  of  Pollution 
Prevention  and  Toxics  (7408), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  (202)  260-9094. 
SUPPLEMENTARY  INFORMATION:  FOSTTA. 
a  group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states/tribes  and  between  the 
states/tribes  and  EPA’s  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  and  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  four 
issue-specific  Projects.  The  Projects  are: 
(1)  The  Toxics  Release  Inventory 
Project;  (2)  The  State  and  Tribal 
Enhancement  Project;  (3)  The  Chemical 
Management  Project;  and  (4)  The  Lead 
(Pb)  Project. 

List  of  Subjects 
Environmental  protection. 


8651 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


Dated:  February  6, 1995. 

James  B.  Willis, 

Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  95-3613  Filed  2-14-95;  8:45  am] 
BILLING  CODE  6S60-50-F 


[FRL-6151-6] 

Open  Meeting  of  the  FACA 
Subcommittee  for  the  Metal  Finishing 
Industry  Under  the  Common  Sense 
Initiative 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (FACA),  Public 
Law  92-463,  notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  the  second  open 
meeting  of  the  Metal  Finishing 
Subcommittee  of  EPA’s  Common  Sense 
Initiative  (CSI)  Council,  on  February  24, 
1995.  The  meeting  has  several  purposes; 
(1)  To  discuss  outstanding  procedural 
matters:  (2)  to  hear  reports  from  and 
discuss  issues  relating  to  the  CSI  metal 
finishing  workgroups;  and  (3)  to  discuss 
other  substantive  issues  of  importance 
to  this  sector.  The  meeting  is  open  to  the 
public  without  need  for  advance 
registration. 

DATES:  The  Subcommittee  will  meet  on 
February  24, 1995.  The  meeting  will 
begin  at  approximately  9  a.m.  EST  and 
run  until  about  5  p.m.  Open  workgroup 
discussions  will  occur  on  February 
23rd,  at  the  same  location  as  the  FACA 
meeting. 

ADDRESSES:  The  Subcommittee  will 
meet  at  the  Sheraton  Crystal  City  Hotel, 
located  at  1800  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  The 
hotel  telephone  number  is  (703)  486- 
1111. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Benson  of  EPA’s  Office  of  Policy, 
Planning  and  Evaluation,  at  (202)  260- 
8668. 

February  2, 1995. 

Robert  S.  Benson, 

CSI  Metal  Finishing  Sector  Staff  Lead, 
Designated  Federal  Official. 

[FR  Doc.  95-3762  Filed  2-14-95;  8:45  am) 
BILLING  CODE  6560-50-M 


[FRL-5155-6) 

Commission  on  Risk  Assessment  and 
Risk  Management;  Notice  of  Open 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 


notice  is  hereby  given  that  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  established  by 
Congress  under  Section  303  of  the  Clean 
Air  Act  Amendments  of  1990,  will  meet 
on  the  followin^dates  during  1995: 
March  2, 1995 — Washington,  DC, 
Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington, 
DC  20007;  Phone:  202-338-4600. 
Purpose:  Discuss  legislative  issues 
related  to  risk;  discuss  report  section 
drafts  on  risk  management  issues. 

April  7, 1995 — New  Jersey,  Call  703- 
308-8087  for  location. 

Purpose:  Receive  update  on  status  of 
legislation:  hear  from  regional 
representatives/stakeholders. 

May  25, 1995 — Washington,  DC,  Call 
703-308-8087  for  location. 

Purpose;  Continue  exploration  of 
other  statutes. 

July  5-6, 1995 — Seattle,  Washington, 
Call  703-308-8087  for  location. 
Purpose:  Continue  exploration  of 
other  statutes;  hear  from  regional 
representatives/ stakeholders. 

August  17-18, 1995 — Palo  Alto, 
California,  Call  703-308-8087  for 
location. 

Purpose:  Hear  from  regional 
representatives/ stakeholders:  discuss 
report  section  drafts  on  risk 
management  issues. 

Sept.  14-15, 1995 — Washington,  DC, 
Call  703-308-8087  for  location. 
Purpose:  Working  meeting  to  discuss 
report  drafts  and  rewrite. 

October  18, 1995 — New  York,  New 
York,  Call  703-308-8087  for  location. 
Purpose:  Hear  from  regional 
representatives/stakeholders;  start  to 
revisit  risk  assessment  issues;  start 
►  drafting  report  sections  on  risk 
assessment  issues. 

November  17, 1995 — Washington,  DC, 
Call  703-308-8087  for  location. 
Purpose:  Explore  remaining  risk 
assessment/risk  management  issues; 
work  on  draft  report;  revise  work  plan 
as  appropriate. 

December  14-15, 1995 — Florida,  Call 
703-308-8087  for  location. 

Purpose:  Explore  remaining  risk 
assessment/risk  management  issues; 
hear  from  regional  representatives/ 
stakeholders. 

The  meetings  are  open  to  the  public. 
Seating  at  the  meeting  is  limited: 
therefore,  seating  will  be  on  a  first  come 
basis. 

Background 

The  Risk  Assessment  and 
Management  Commission  held  its  first 


meeting  on  May  16, 1994  Federal 
Register  59/FR  22615/Vol.  59,  No.  83, 
May  2, 1994.)  The  Commission  was 
established  by  Congress  to  make  a  full 
investigation  of  the  policy  implications 
and  appropriate  uses  of  risk  assessment 
and  risk  management  in  regulatory 
programs  under  various  Federal  laws. 

It  is  expected  that  the-Commission 
members  will  continue  their  inquires 
and  discussions  on  the  five  topical  areas 
mandated  by  Congress:  review  of  the 
National  Research  Council’s  report 
Science  and  Judgment  in  Risk 
Assessment  (1994);  uses  and  limitations 
of  risk  assessment  in  decision-making: 
appropriate  exposme  scenarios; 
uncertainty  and  risk  communication; 
risk  management  policy  issues;  and 
cross-agency  consistency. 

For  additional  information  about  the 
Commission  and  copies  of  the  agenda, 
please  call  Joanna  Foellmer  at  703-308- 
8087. 

Dated:  February  9, 1995. 

Gail  Chamley, 

Executive  Director,  Commission  on  Hisk 
Assessment  and  Risk  Management. 

[FR  Doc.  95-3764  Filed  2-14-95;  8:45  am) 
BILLING  CODE  SS60-60-M 


[OPP-66208:  FRL-4931-6] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
May  16, 1995,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Rm. 
216,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
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a  pesticiclp  regi.strant  may,  at  any  time, 
n  ijuest  that  any  of  its  pesticide 
K  ;.,istrations  he  cancelled.  The  Act 
hill  her  provides  tha*  liPA  must  publish 
ii  notice  of  receipt  of  any  such  reijuest 


in  the  Federal  Register  before  acting  on 
the  request 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  rtincel  some  47 


pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  liy 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  l .— Registrations  With  Pending  Requests  for  Cancellation 


Registration 

No. 

Product  Name 

Chemical  Name 

000059- 

Atroban  Insecticide  Ear  Tag  X  20  . 

Cyclopropanecarboxylic  acid,  3-{2,2-dichloroethenyl)-2,2-dimethyl-, 

00196. 

900070- 

00258. 

Rigo  Diazinon  4"b  Dust  . 

0,ODiethyl  0-(2-isopropyl-6-methyl-4-pynmidinyl)  phosphorothioate 

000239- 

02564 

Orthomite  Insecticidal  Soap  . 

Potassium  salts  of  fatty  acids 

000264- 

Weedone  170  Woody  Plant  Herbicide  . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

00222 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

C00264- 

00223 

Envert  171  Woody  Plant  Herbicide  . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

Butoxyethyl  2-(2 ,4-dichlorophenoxy)propionate 

000264- 

00231 

Weedone  2,4-DP  Woody  Plant  Herbicide  . 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264- 

00307 

Weedone  Super  BK  32  Woody  Plant  Herbicide 

Butoxyethyl  2,4-dichlorophenoxyacetate 

Butoxyethyl  2-(2 ,4-dichlorophenoxy)propionate 

C00264- 

C0308. 

Weedone  DP  Herbicide  . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

Butoxyethyl  2-{2,4-dich!orophenoxy)propionate 

000264- 

00309 

Weedone  20  Weed  &  Feed  . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264- 

Weedone  HG  Herbicide  . . . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

00310 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264- 

Weedone  2,4-D,  2,4-DP  Manufacturing  Con- 

Butoxyethyl  2,4-dichlorophenoxyacetate 

00346 

centrate. 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264- 

Weedone  CB  Ready-To-Use  Woody  Plant  Her- 

Butoxyethyl  2,4-dichlorophenoxyacetate 

00393 

bicide 

Butoxyethyl  2-{2,4-dichlorophenoxy)propionate 

000264- 

00396 

Weedone  DPC  Ester  Broadleaf  Herbicide  . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

C0C264- 

00494 

MCPP  lOE  Technical  Grade  . 

Isooctyl  2-(2-methyl-4-chiorophenoxy)propionate 

000264 

AL-79- 

0009 

Weedone  2,  4- DP  . 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264 

AR-79- 

0011 

Weedone  2.  4-DP  . 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264 

Weedone  2,  4-DP  . 

1  Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

AR-81- 

0023 

000264  FL- 
85-0018 

Weedone  CB  Woody  Plant  Herbicide  . 

Butoxyethyl  2,4-dichlorophenoxyacetate 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264 

GA-79- 

0014 

Weedone  2,4-DP  . 

Butoxyethyl  2-(2.4-dichlorophenoxy)propionate 

000264 

LA-79- 

0008 

Wer  lone  2,4-DP  . 

Butoxyethyl  2-(2 ,4-dichlorophenoxy (propionate 

000264 
MS-79 - 
0009 

W  iedone  2,  4-DP  . 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

000264 

Weedone  2,  4-DP 

Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 

MS-81- 

0034 

1 
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000264 

NC-81- 

0029 

000264 

OK-83- 

0015 

00C264 

OR-79- 

0080 

000264 

OR-80- 

0015 

000264 

OR-82- 

0005 

000264 

SC-80- 

0013 

000264 

TN-88- 

0007 

000264 

TN-88- 

0008 

000264 

TX-79- 

0025 

000264 

VA-80- 

0029 

000264 

WA-79- 

0094 

000264 

WA-80- 

0006 

000264 

WA-82- 

0001 

000572- 

00230 


001021- 

01452 


001812- 

00356 

002935- 

00343 

004816- 

00516 


010182- 

00177 

019713- 

00247 

019713- 

00248 

019713- 

00249. 

053871- 

00001 


Registration 

No. 


Table  1  —Registrations  With  Pending  Requests  for  Cancellation— Continued 


Product  Name 


Amchem  Weedone  2,  4-DP 


Weedone  2,  4-DP 


Weedone  2,  4-DP 


Weedone  2,  4-DP 


Weedone  170  Woody  Plant  Herbicide 

Amchem  Weedone  2.  4-DP  . 

Weedone  2,4-DP  . . 


Weedone  2,4-DP 


Amchem  Weedone  2,'4-DP 

Weedone  2,  4-DP  . 


Weedone  2,  4-DP 


Weedone  2,  4-DP 


Weedone  170  Woody  Plant  Herbicide 


Rockland  Kleen  Kow  Fly  Spray 


Multicide  Intermediate  2237 


Linex  50DF  . 

Red-Top  Diazinon  2  Dust  . 

Pyranha  1-1 ORC  Concentrate 


Ro-NeetlOG  . . . 

Broot  15G  Trim  Ethacarb  Granular  Insecticide 

Landrin  50%  W.  P  Insecticide  . 


Technical  Trimethacarb  Insecticide 
Stirrup  PBW  . 


Chemical  Name 


Butoxyethyl  2-(2,4-dichlorophenoxy)prop!onate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2-(2,4-dich!orophenoxy)propionate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2.4-dichlorophenoxyacetate 


Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 


Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propior.ate 
Butoxyethyl  2-(2,4-dichlcrophenoxy)propionate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Butoxyethyl  2,4-dichiorophenoxyacetate 


Butoxyethyl  2-(2,4-dichlorophenoxy)propionate 
Dipropyl  isocinchomeronate 

AAOctyl  bicycloheptene  dicarboximide 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 
Pyrethrins 

2- Methyl-4-oxo-3-(2-prop€nyl)-2-cyclopenten-l-yl  d-trans-2,2-dimethyl- 

(3-Phenoxyphenyl)methyl  d-cis  and  trans'  2,2-dimethyl-3-(2-methyl-pro- 
penyl)cyclopro 

2,2-Dichlorovinyl  dimethyl  phosphate 

3-  (3,4-Dichloropheny  1)- 1  -methoxy- 1  -methylurea 

0,0-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)  phosphorothioate 
Dipropyl  isocinchomeronate 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 
Pyrethrins 

S-Ethyl  cyclohexylethylthiocarbamate  * 

3.4.5- T rimethylphenyl  methy Icarbamate 

2.3.5- Trimethylphenyl  methylcarbamate 

3.4.5- Trimethylphenyl  methylcarbamate 

2.3.5- Trimethylphenyl  methylcarbamate 

3.4.5- Trimethylphenyl  methylcarbamate  and  r.a.5  tnmethylphenyl  methyl-car 
bamate 

(Z.F)  7  11  Hexadecavlieri  1  yl  .icetate 
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Table  1  .—Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration 

No. 

Product  Name 

Chemical  Name 

(Z,2)-7, 1 1  -Hexadecadien- 1  -yl  acetate  i 

059639- 

Valent  Dairy  and  Horse  Fly  Spray  R . 

Dipropy!  Isocinchomeronate 

00054. 

{Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  relatedcompounds  20% 

Pyrethrins  '  ■ 

065384- 

Deet  Insect  Repellent  Towelettes  . 

Dipropyl  isocinchomeronate 

00003. 

AMDctyl  bicycloheptene  dicarboximide 
/V,N-Diethyl-meta-toluamide  and  other  isomers 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period. 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  Company  Number. 


Table  2.— Registrants  Requesting  Voluntary  Cancellation 


EPA  Company  No. 


Company  Name  and  Address 


000059 

000070 

000239 

000264 

000572 

001021 

001812 

002935 

004816 

010182 

019713 

053871 

059639 

065384 


Coopers  Animal  Health  Inc.,  Director  of  Regulatory  Affairs,  421  E.  Hawley  St,  Mundelein,  IL  60060. 
Wilbur-Ellis  Co.,  Box  16458,  Fresno,  CA  93755. 

Solaris  Group  of  Monsanto  Co,  The,  Box  5006,  San  Ramon,  CA  94583. 

Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27709 
Rockland  Corp.,  686  Passaic  Ave.,  Box  809,  West  Caldwell,  NJ  07007. 

McLaughlin  Gormley  King  Co,  8810  Tenth  Ave  North,  Minneapolis,  MN  55427 
Griffin  Corp.,  Box  1847,  Valdosta,  GA  31603.  ' 

Wilbur  Ellis  Co.,  191  W.  Shaw  Ave,  Fresno,  CA  93704. 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd,  Montvale.  NJ  07645. 

Zeneca  Inc.,  1800  Concord  Pike,  Wilmington,  DE  19897. 

Drexel  Chemical  Co,  Box  9306,  Memphis,  TN  38109. 

Troy  Biosciences  Inc.,  2620  N.  37th  Dr,  Phoenix,  AZ  85009. 

Valent  U.S.A.  Corp.,  1333  N.  California  Blvd,  Ste  600,  Walnut  Creek,  CA  94596. 

Solarcare  Technologies  Corp.,  1745  Eaton  Ave,  Bethlehem,  PA  18018. 


III.  Loss  of  Active  Ingredients 

Unless  the  request  for  cancellation  is  w'ithdraw'n,  three  pesticide  active  ingredients  will  not  longer  appear  in  any 
registered  products.  Those  who  are  concerned  about  the  potential  loss  of  these  active  ingredient  for  pesticidal  u.se 
are  encouraged  to  work  directly  with  the  registrant  to  explore  the  possibility,  of  their  withdrawing  the  request  for 
cancellation.  These  active  ingredients  are  listed  in  the  following  Table  3.  with  the  EPA  Company  Number. 


Table  3.— Active  Ingredients  Which  Would  Disappear  as  A  Result  of  Registrants’  Requests  to  Cancel 


Cas  No. 

Chemical  Name 

EPA  Company 
No. 

12407-86-2  . 

Trimethylphenyl  methylcarbamate  4-dichlorophenoxyacetate  . . 

019713 

2686-99-9  . 

Trimethylphenyl  methylcarbamate . 

019713 

2655-15-^  . 

Trimethylphenyl  methylcarbamate . 

019713 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  May  16, 1995.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 


cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  one  year  after  the  date  the 
cancellation  request  was  received.  This 


policy  is  in  accordance  with  the 
Agency’s  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26. 1991  (56  FR  29362).  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
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released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  he 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registrations. 

Dated.  )anuar>’  30. 1995. 

Daniel  M.  Barolo, 

Director,  O  ffice  of  Pesticide  Programs 

IFR  Due.  9.5-3298  Filed  2-14-95;  8:45  am] 
BILLING  CODE  6560-6a-f 


Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
May  16, 1995,  orders  will  be  issued 
canceling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Rm. 
216,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  \’A  22202, 
(703)  305-5761. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
reque.st  that  any  of  its  pesticide 
registrations  be  canceled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  19 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFIU\.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1 


Table  i  .—Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000239-02564 

Orthomite  Insecticidal  Soap  . 

Potassium  salts  of  fatty  acids 

000322-00006 

Fort  Dodge  Mole  Bait  . 

Strychnine 

000769-00696 

Smep  5%  Diazinon  Agricultural 

Dust . 

O.O-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate 

000769-00712 

Smep  Diazinon  5D  Insecticide 

Dust . 

O.O-Diethyl  0-(2-isopropyl-6-melhyl-4-pyrimidinyl)phosphorothioate 

002230-00043 

Pan-A-Sol  . 

Ethanol 

Hydrogen  chloride 

Alkyl*  dimethyl  benzyl  ammonium  chloride  *{50%Cu.  40%Ci:,  l0%Cift) 

002491-003 

Ace  Lawn  Food  with  Weed  Core 

trol  22-6-8  . 

2.4-Dichlorophenoxyacetic  acid 

2-(2-Methyl-4-chlorophenoxy)propionic  acid 

003125  NC-86-0007 

Sencor  4  Flowable  Herbicide  . 

1,2,4-Triazin-5(4/-0  one.  4-anino-6-{l.1-dimethylethyl)-3-(methylthio)- 

003125  NC-9 1-0008 

Dylox  80%  Soluble  Powder  Crop 

Insecticide  . 

Dimethyl  (2,2.2-tr.chiOf o-l  -hydroxyethyl)phosphcnate 

005736-00090 

WCO-237  . 

Sodium  bromide 

005736-00094 

WCO-232  . 

Sodium  bromide 

007401-00178 

Ferti-Lome  Special  Tomato  Set 

4-Chlorophenoxyacetic  acid 

007401-00268 

Ferlilome  Tomato  Set . 

4-Chlorophenoxyacetic  acid 

008660-00132 

Vertagreen  for  Proffesional  Use 

Kerb  Granules . 

Propyzamide 

008660-00134 

Vertagreen  Fertilizer  for 

Proffesional  Turf  with  Kerb  . 

Propyzamide 

010349-00031 

Roban  3999  . 

2-Methyl-5-nitroimidazole- 1  -ethanol 

010352-00029 

Ucarcide  602  Sterilizing  and  Dis- 

infecting  Solution  . 

Glutaraldehyde 

048211-00058 

Mum-Fog  . 

0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

048211-00076 

Kitten  &  Bear  Retard  . 

1 ,2-Dihydro-3.6-pyridazinedione.  potassium  salt 

053871-00001 

Stirrup  PBW . 

(Z,£)-7,1 1-Hexadecadien-1-yl  acetate 

(Z,Z)-7,1  l-Hexadecadien-i-yl  acetate 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  Ixi  issued 
canceling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period. 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  ihe  products  in  IV.hlt' 
1  in  sequeiu:e  by  EPA  Company  Number. 
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Table  2.— Registrants  Requesting 
Voluntary  Cancellation 


ERA 

Com-  Company  Name  and  Address 
pany  No. 


000239  Solaris  Group,  The.  A  Div  of  The 
Agricultural  Group  of  Monsa, 
Box  5006,  San  Ramon,  CA 
94583. 

000322  Fort  Dodge  Chemical  Co.,  Box 
2021 .  Lompoc,  CA  93438. 

000769  Sureco  Inc.,  10008  N.  Dale  Mabry 
Ste  121,  Tampa,  FL  33618. 

002230  Warsaw  Chemical  Co.  Inc.,  Ar- 
gonne  Rd.  Box  858,  Warsaw,  IN 
46580. 

002491  Koos  Irx:.,  4500  13th  Ct,  Kenosha, 
Wl  53140. 

003125  Miles  Inc.,  Agriculture  Division, 
8400  Hawthorn  Rd,  Box  4913, 
Kansas  City,  MO  64120. 

005736  Diversey  Corp.,  12025  Tech  Cen¬ 
ter  Dr,  Livonia,  Ml  48150. 

007401  Voluntary  Purchasing  Group  Inc., 
Box  460,  Bonham,  TX  75418. 

008660  The  Andersons,  Lawn  Fertilizer 
Div,  Box  119,  Maumee,  OH 
43537. 

010349  Nalco  Chemical  Co,  One  Nalco 
Center.  Box  87.  Naperville,  IL 
60563. 

010352  Union  Carbide  Corp.,  Box  670, 
Bourxf  Brook.  NJ  08805. 

048211  Intercon  Chemical,  1100  Central 
Industrial  Dr,  St.  Louis.  MO 
63110. 

053871  Troy  Biosciences  Inc.,  2620  N. 
37th  Dr,  Phoenix,  AZ  85009. 


111.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  May  16, 1995.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
he  the  date  of  the  cancellation  order. 


The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  one  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  thq 
Agency’s  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26, 1991  (56  FR  29362).  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  .stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
^  they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical.  .  - 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registrations. 

Dated:  January  30. 1995. 

Daniel  M.  Barolo, 

Dire(;tor,  Office  of  Pesticide  Prograivs. 

IFR  Doc.  95-3299  Filed  2-14-95;  8:45  am) 
BILLING  CODE  SSfiO-SO-F 


[OPP-34070;  FRL  4931-7) 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  May  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency.  401 
M  St.,  SW,  Washington,  DC  20460. 

Office  location  for  commercial  courier 
delivery  and  telephone  number;  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFR,\,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  regi.strations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Admini.strator  may  approve  such  a  • 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  six  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names/ 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  May  15, 
1995  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 
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Table  i.— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

000769-00633 

SMCP  Ethion  EM-4 

Ethion 

Peaches,  peanuts,  strawberries,  turf,  beans,  cucumbers,  summer  squash, 
eggplant,  melons,  ornamentals,  lawns,  peppers,  pimentos,  tomatoes, 
bermuda  grass 

000769-00658 

X-Cel  Citrus  &  Ornamental 
Spray 

Ethion 

Peaches,  ornamentals  ’ 

008536-00002 

Chloropicrie  100 

Aquatic  crops,  forestry  uses 

033657-00001 

Chloropicrtn 

Wood  poles,  pilings,  garbage  dumps,  rodent  burrows 

034704-00119 

Clean  Crop  SEC  Insecticide 

Maiathion 

Asparagus,  carrots,  soil  application  for  strawberries 

058266-00002 

TrFCIor  Fumigant 

Chloropicrin 

Aquatic  crops,  forestry  uses 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
I  in  sequence  by  E3‘A  company  liumber 


Table  2.— Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com¬ 
pany  No. 

Company  Name  and  Address 

000769 

008536 

033657 

034704 

058266 

SureCo,  Inc.,  P.O.  Box  938,  Fort  Valley,  GA  31030. 

Soil  Chemicals  Corp.,  P.O.  Box  782,  Hdlister  CA  95024 

Mitsui  Toatsu  Chemicals.  Inc.,  140  East  45th  Street,  New  York.  NY  10017 

Platte  Chemical  Co..  P.O.  Box  667,  Greeley,  Co  80632 

Shadow  Mountain  Products  Corp.,  P.O.  Box  1327,  Hollister,  CA  95024. 

III.  Existing  Stocks  Provisions 
T  he  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

I.is>  of  Subjects 

Environmental  protection.  Pe.sticides 
and  pests.  Product  registrations. 

Dated.  February  2.  1995 
Daniid  M.  Barolo, 

Director,  Office  of  Pesticide  Programs 
II' K  Doc  95-3612  Filed  2-14-95;  8.45  am| 
BILLING  C06e  6560-50-F 

[OPP-30108;  FRL-4937-6] 

Notice  of  Limited  Plant  Propagation 
Registration  for  a  Plant-Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  proposing  to  issue  a 
limited  plant  propagation  registration 
under  section  3(c)(5)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  to  Monsanto  Company  for 
the  Bocillus  thuringiensis  var.  kurstaki 
(H.t.k.)  delta  endotoxin  produced  in 
(Litton  for  the  purpose  of  increasing 
reprodiHdive  plant  materials  (plant 


propagation/seed  production).  This 
limited  plant  propagation  registration 
will  be  restricted  as  to  the  duration  of 
the  registration,  time  and  acreage  of 
cotton  planted,  containment  of  field 
plots,  and  the  subsequent  harvesting 
and  processing  of  the  resulting  crop. 
DATES:  Comments  identified  by  the 
docket  control  number  (OPP-30108| 
must  be  received  on  or  l)efort^  March  17 
1995 

ADDRESSES:  By  mail:  Submit  written 
comments  identified  by  the  document 
control  number  (OPP-301081  to:  Public; 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C!),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Attention:  Phil  Hutton.  In  person  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
(703) 305-5805. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  the  information  as  “Confidential 
Business  Information”  (CBl). 

Information  so  marked  will  not  be 
dLsclosed  except  in  accordance  w'ith 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  at 
the  time  of  submission  may  be  disclosed 
publicly  by  EPA  without  prior  notice. 


All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Hutton,  Biopesticides  and  Pollution 
Prevention  Division  (7501 W).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  Telephone 
number:  (703)  308-8260. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  several  requests  for 
experimental  use  pennits  for  plant- 
pesticides  which  include  acreage 
dedicated  solely  to  seed  increa.se. 
Because  plant-pesticides  are  produced 
in  living  plants,  their  commercial 
development  involves  the  propagation 
and  breeding  of  new  varieties  of  the 
crops  producing  the  plant-pesticides. 
This  plant  breeding  process  also 
involves  increases  of  plant  reproductive 
materials  prior  to  commercialization. 
The  production  of  propagative  plant 
products  (such  as  seeds,  tubers,  corms. 
cuttings,  etc.)  is  an  integral  step  in  the 
development  of  new  commercial  plant 
varieties.  Because  of  the  biology  of 
plants  and  general  planting  and 
harvesting  restrictions  associated  with 
plant  propagation,  this  step  usually 
takes  an  entire  year  in  the  product 
development  cycle.  In  the  case  of  tree 
crops,  it  may  take  much  longer. 
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EPA  has  considered  procedural 
options  under  FIFRA  which  would 
allow  plant-pesticides  to  be  propagated 
for  the  production  of  reproductive  plant 
materials  under  limited  acreage  and 
conditions  in  instances  where  the" 
Agency  has  determined  that  such  plant 
propagation  will  not  result  in 
unreasonable  adverse  effects  to  humans 
or  the  environment.  EPA  has 
determined  that  a  limited  registration 
under  section  3(c)(5)  is  an  appropriate 
regulatory  vehicle  for  pesticides 
produced  in  plants  grown  for  the 
purposes  of  plant  propagation/seed 
increase.  A  limited  registration  will 
stipulate  the  conditions  under  which 
the  plantings  could  occur  and  may 
include  such  restrictions  as  the  acreage 
to  be  planted,  the  design  of  the  field 
sites  to  ensure  adequate  containment, 
the  locations  of  the  field  sites,  and  any 
other  restrictions  deemed  necessary 
including  restrictions  on  the  sale  and 
di.stribution  of  the  crop.  The  Agency,  in 
making  its  finding  of  no  unreasonable 
adverse  effects,  will  rely  in  part  upon 
the  restrictions  set  in  the  limited 
registration.  The  limited  registration 
will  also  stipulate  that  the  company 
acquiring  the  registration  is  liable  for 
the  actions  of  its  cooperators  in  terms  of 
meeting  the  conditions  of  the 
registration.  Companies  that  wish  to 
make  applications  for  a  limited 
registration  under  FIFRA  section  3(c)(5) 
for  the  purposes  of  plant  propagation/ 
seed  production  should  be  cognizant  of 
tolerance  requirements  under  tbe 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  Where  food  or  feed  crops  are 
involved,  crop  destruction  or  other 
actions  to  prevent  the  introduction  of 
the  resulting  crop  into  commerce  will  be 
a  necessary  condition  of  a  limited 
registration  in  the  absence  of  a  tolerance 
or  exemption  from  the  requirement  of  a 
tolerance.  Moreover,  seeds  or  other 
plant  parts  may  be  restricted  in  their 
sale  or  distribution. 

Monsanto  has  requested  a  limited 
registration  for  plant  propagation  and 
has  proposed  certain  conditions  for  the 
registration.  The  Agency  has  evaluated 
the  information  and  data  that  have  been 
submitted  by  Monsanto  concerning  the 
potential  risks  from  planting  cotton 
producing  Bacillus  thuringiensis  var. 
kurstaki  (B.t.k.)  delta  endotoxin  for  the 
purpose  of  increasing  propagative 
materials.  The  information  and  data 
evaluated  by  the  Agency  to  date  has  led 
EPA  to  preliminarily  conclude  that, 
under  tbe  restrictions  of  the  limited 
registration,  there  are  no  foreseeable 
unreasonable  adverse  effects  to  humans 
or  the  enviroitment. 

Copies  of  information  submitted  to 
the  Agency  in  support  of  this 


registration  will  be  available  from  the 
public  docket.  The  release  of  data  is 
subject  to  section  10(g)  of  FIFRA; 
disclosure  requires  submission  of  a 
signed  Affirmation  of  Non-multinational 
Status  form.  To  receive  a  copy  of  the 
form  contact  the  OPP  docket  staff  at  the 
address  or  telephone  number  listed 
under  the  ADDRESSES  unit.  Due  to  the 
volume  of  data,  callers  will  receive  the 
data  on  microfiche.  A  papercopy  of  the 
data  is  available  for  viewing  in  the 
docket. 

Therefore,  EPA  is  proposing  to  i.ssue 
the  following  limited  registration: 

524-UTI.  Monsanto  Company,  700 
Chesterfield  Parkway  North,  St.  Louis, 
MO  63198.  The  approved  limited 
registration  for  plant  propagation  would 
allow  the  use  of  the  Bacillus 
thuringiensis  var.  kurstaki  delta 
endotoxin  as  produced  by  the  Cry  1  A(c) 
gene  and  its  controlling  sequences  in 
cotton  plants  over  a  total  of  36,850 
acres.  Planting  of  the  product  would  be 
limited  to  the  states  of  Arizona, 
Arkansas,  California,  Mississippi,  South 
Carolina,  and  Texas  and  the  territory  of 
Puerto  Rico.  The  registration  would  be 
limited  to  plantings  from  March  15, 

1995  through  December  15,  1995,  and 
would  include  associated  agronomic 
activities  such  as  the  harvesting  and 
processing  of  plant  propagative 
material.  Sale  or  distribution  of  the  crop 
or  plant  propagative  materials  would  be 
prohibited.  This  registration  would  be 
limited  in  that  containment  of  the  field 
sites  to  prevent  outcrossing  to  other 
cotton  would  consist  of  the  use  of 
isolation  distances  and/or  buffer  rows  of 
non-transgenic  cotton.  This  registration 
would  be  also  be  limited  in  that  all 
crops  would  either  be  destroyed  or 
stored  for  future  plantings  or  research. 
The  field  sites  would  be  monitored  for 
12  months  for  germinating  seed  which 
would  be  destroyed. 

Interested  parties  should  note  that  in 
the  Federal  Register  of  January  25, 1995 
(60  FR  4910),  and  February  8,  1995  (60 
FR  7538),  EPA  announced  a  March  1, 
1995  meeting  of  the  Scientific  Advisory 
Panel  for  consideration  of  scientific 
issues  related  to  this  registration. 

List  of  Subjects 

Environmental  protection. 
Biotechnology,  Plant-pesticide, 
Pe.sticides,  Plants,  Registration. 

Dated:  February  8, 1995. 

Janet  L.  Andersen, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  95-3761  Filed  2-14-95;  8:45  am) 
BILLING  CODE  6560-50-F 


[PP  4G44409  and  5G4448/T668;  FRL  4935- 
8] 

Northrup  King  Co.  and  Ciba-Geigy 
Corp.;  Initial  Filings  of  Exemptions 
from  the  Requirement  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice.- 

SUMMARY:  EPA  has  established 
exemptions  from  the  requirement  of 
tolerances  for  the  delta  endotoxin 
protein  produced  in  field  corn  by  a 
CrylA(b)  gene  from  Bacillus 
thuringiensis  subsp.  kurstaki  HD-1  and 
inserted  in  the  plant  expression  vector 
pZ01502  and  for  the  plant  pesticide 
Bacillus-thuringiensis  subsp.  kurstaki 
CrylA  (b)  insect  control  protein  as 
produced  in  corn  plants  and  the  genetic; 
material  necessary  for  its  production. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn, 

Biopesticides  and  Pollution  Prevention 
Division  (7501VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington 
DC  20460.  Office  location  and  telephone 
number:  Rm.  Crystal  Station,  5th  FI 
2800  Crystal  Drive,  Arlington,  VA 
22202,  (703)  308-8712;  e-rnaih 
Mendelsohn.Mike@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  EPA  gives 
notice  that  it  has  established 
exemptions  from  the  requirement  of 
tolerances  relating  to  the  initial  filing  of 
tolerances  in  or  on  certain  raw 
agricultural  commodities  as  follows. 

Initial  Filings 

1.  PP  4G4409.  Northrup  King  Co. 

7500  Olson  Memorial  Highway,  Golden 
Valley,  MN  55427,  has  requested  in 
pesticide  petition  (PP)  4G4409,  the 
establishment  of  an  exemption  from  the 
requirement  of  a  tolerance  for  the  delta 
endotoxin  protein  produced  in  field 
corn  by  a  CrylA(b)  gene  from  Bacillus 
thuringiensis  subsp.  kurstaki  HD-1  and 
inserted  in  the  plant  expression  vector 
pZ01502. 

2.  PP  5G4448.  Ciba-Geigy  Corp.,  P.O 
Box  12257,  Research  Triangle  Park,  NC 
27709-2257,  has  requested  in  pesticide 
petition  (PP)  5G4448,  the  establishment 
of  an  exemption  from  the  requirement  ot 
a  tolerance  for  the  plant  pesticide 
Baccillus  thuringiensis  subsp.  kurstaki 
CrylA(b))  insect  control  protein  as 
produced  in  corn  plants  and  the  geneti( 
material  necessary  for  its  production 

These  temporary  exemptions  from  the 
requirements  of  tolerances  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permits  67979— EUP— I 
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(N'orthrup)  and  6G73f)-EUF-l  (Ciba), 
which  are  being  issued  under  the 
Federal  Insecticide.  F’ungicide,  and 
Kodenticide  Act  (FIFRA),  as  amended 
(Pub.  L.  95-39f>.  92  Stat.  819;  7  U.S.C. 
138). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemptions 
I'roin  the  requirement  of  tolerances  will 
protect  the  public  health.  Therefore,  the 
temporary  exemptions  from  the 
requirement  of  tolerances  have  been 
established  on  the  condition  that  the 
pesticides  be  u.sed  in  accordance  witii 
the  experimental  use  permits  and  with 
the  following  provisions: 

I  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

2.  N’orthrup  King  Co.  and  Ciba-Geigy 
Corp.  must  immediately  notify  the  EPA 
of  any'findings  from  the  experimental 
use  permit  that  have  a  bearing  on  safety. 
Each  company  jnust  also  keep  records  of 
production,  distribution,  and 
[lerformance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

Residues  remaining  in  or  on  all  ravs' 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permits  and  temporary 
exemptions  from  the  requirement  of 
tolerances.  These  temporary  exemptions 
from  the  requirement  of  tolerances  may 
be  revoked  if  the  experimental  u.se 
permits  are  revoked  or  if  any  experience 
with  or  scientific  data  on  these 
pesticides  indicate  that  such  revocation 
is  necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  e.xempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12886. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3.84.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
.statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C  346a(jl. 

List  of  Subjects 

Environmental  protection, 
idministative  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datod:  February  2,  1995. 

(aiiel  L.  Andersen. 

Acting  Director,  liiopesticides  and  Polliitioii 
Prevention  Division,  Office  of  Pesticide 
Programs. 

IFK  Doc.  95-3387  Filed  2-14-95;  8:45  am| 
BILLING  CODE  6560-60-F 


[FRL-6155-4] 

Report  on  the  Status  of  Visibility 
Research 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
public  availability  of  an  EPA  report 
titled  “Interim  Findings  on  the  Status  of 
Visibility  Re.search.”  The  Clean  Air  Act 
calls  for  EPA  to  produce  this  report. 
DATES:  This  report  will  be  available  at 
the  addre.sses  indicated  below  on 
February  15,  1995. 

ADDRESSES:  Copies  of  the  report  may  be 
obtained  by  writing  or  phoning; 
February  15.  1995  to  March  15,  1995 
Ms.  Gloria  ).  Koch,  Technical 
Information  Officer,  Atmospheric 
Research  and  Exposure  As.sessment 
Laboratory  (MD-75),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  park,  NC  27711. 
Telephone:  919-541-4109. 

After  March  15,  1995:  U.S.  Department 
of  Commerce.  National  Technical 
Information  Service,  Springfield.  V'A 
22164. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Johnnie  L.  Pearson,  Acting 
Associate  Director,  Atmospheric 
Research  and  Exposure  As.sessment 
Laboratory  (MD-75),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  27711, 
Telephone:  919-541-0572. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
announcing  the  public  availability  of  a 
report  titled  “Interim  Findings  on  the 
Status  of  V'isibility  Research.”  The 
report  was  called  for  under  section 
169B(a)  of  the  Clean  Air  Act,  42  U.S.C. 
749.2(a).  Issuance  of  the  report  does  not 
represent  final  agency  action. 

The  report  summarizes  visibility 
research  findings  previously  reported. 
The  report  also  summarizes  visibility 
research  currently  being  performed, 
based  on  information  provided  by  the 
organizations  conducting  the  research. 

'The  report  does  not  evaluate  or 
otherwise  address  the  merits  of  the 
visibility  researt:h  information 


presented.  Moreover,  the  report  does  not 
make  EiPA  policy  determinations  about 
visibility  protection  and  does  not  affect 
any  legal  rights  or  impose  any 
obligation:;. 

Dated:  Fohruary  9.  1995. 

Henry  L.  Longest  11. 

Actinfi  Assistant  Administmtor.  Itesearch  and 
Development. 

IFK  Doc.  95-3760  Filed  2-t4-95;  8:45  am) 
BILLING  CODE  6560-50-M 


[FRL-5151-7] 

Hillsdale  Drum  Superfund  Site: 
Proposed  Settlement 

AGENCY:  Einvironmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY;  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  past  respon.se  at  the 
Hillsdale  Drum  Superfund  Site  in  St 
Helena  Parish,  Louisiana,  with  the 
following  parties; 

Our  Lady  of  the  Lake  Hospif.d 
St.  Louis  County  Highway  Department 
University  of  Texas  System 
W.R.  Crace  &  Co. 

York  international  Qirporation  (formerly 
Borg  Warner  Air  Cimditioning.  Inc.) 

(iastrol  North  .American  Specialty  Products 
Division  (formerly  Bray  Oil) 

Chemed  (Corporation 

('hrysler  (Joryioration 

Immunex  (kirporation 

National  (’.asein  Company 

University  of  fowa 

University  of  Utah 

Racon.  Inc.  (n/Ua  E!f  Atochem.  Inc.) 

IM(' — .Agrico  Company 
Pan  .Am  World  Services,  Inc.  [n/k.'a  lohnson 
CYmtrols  World  Services.  Inc.) 

Chemical  (-ompounding  C.orp.  (n/Ua 
Truetech.  Inc.) 

Clidden  Company 

Anderson  Cihemical  Oimpany.  Inc. 

C^iastal  Fluid  Technologies.  Inc. 

E.I.  du  Point  de  Nemours  and  Company 
Georgia  Institute  of  Technology 
Inspectorate  American  Corporation 
Pennwalt  Corp.  (n/k/a  Elf  Atochem.  Inc.j 
Martin  Marietta 
Betz  Entec.  Inc. 

Betz  Laboratories.  Inc. 

Lane  County  School  District  4-)  (a/k/a 
Eugene  Public  Schools) 

Kaiser  Aluminum  and  Chemical  Corporation 
University  of  .Alabama 
University  of  Southern  .Alabama 
Southern  University 
University  of  Arkansas 
Mis.souri  Southern  State  (Allege 
University  of  California.  Riverside 
Trident  Chemical  Company.  Inc. 

Texas  Tech  University 

U.S.  Department  of  Veterans  Affairs 
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EPA  will  consider  public  comments 
on  the  proposed  settlement  for  30  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from; 
Mr.  Carl  Bolden,  Superfund 
Enforcement  Branch,  Cost  Recovery 
Section  (6H-EC),  U.S.  EPA,  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  telephone  (214)  665-6713. 

Written  comments  may  be  submitted 
to  the  person  above  by  30  days  from  the 
date  of  publication. 

Dated:  February  2, 199.5. 

Allyn  M.  Davis, 

Acting  Regional  Administrator 

IFR  Doc.  95-3763  Filed  2-14-95;  8:45  am) 

BILLING  CODE  S560-S0-P 

FEDERAL  RESERVE  SYSTEM 

Deutshe  Bank  AG,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  Tiled  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  V 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
hanking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspec  tion  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  he  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  conc;entration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  hy 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  1,  1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1,  Deutshe  Bank  AG,  Frankfurt, 
Germany;  to  engage  de  novo  through  its 
subsidiary  Deutsche  Bank  Trust 
Company,  New  York,  New  York,  in 
providing  trust  company  functions, 
foreign  exchange  advisory  and 
transactional  services,  and  consumer 
financial  counseling,  pursuant  to  §§ 
225.25(b)(3),  (17)  and  (20)  of  the  Board’s 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Mutual  Bancorp,  Inc.,  Decatur, 
Illinois;  a  proposed  bank  holding 
company,  to  engage  de  novo  in  making 
a  loan  to  the  Employee  Stock 
Ownership  Plan,  to  purchase  stock  in 
the  proposed  stock  conversion  of  First 
Mutual  Bank.  S.B.,  Decatur,  Illinois. 
Pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

7.  Jacob  Schmidt  Company,  St.  Paul. 
Minnesota:  and  American 
Bancorporation,  Inc.,  St.  Paul. 
Minnesota,  to  engage  de  novo  through 
its  subsidiary  American  Credit 
Corporation,  St.  Paul,  Minnesota,  in 
making,  acquiring  and  servicing  loans  or 
other  extensions  of  credit  such  as  would 
be  made  by  a  commercial  finance 
company,  pursuant  to  §  225.25(b)(1)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Fecieral  Reserve 
.System,  February  9.  1995. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-3745  Filed  2-14-95:  8:45  am| 
BILLING  CODE  6210-01-F 

Matenve,  Ltd.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board’s  approval  under 
.section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 


Board’s  Regulation  Y  (12  CFR  225.14)  to 
become  a  hank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  app!it:atioiis 
are  .set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  .available  for 
immediate  inspection  at  the  F’ederal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  ot  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  spei:ifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidenf:e  that  would 
be  presented  at  a  hearing. 

Comments  regarding  tliis  application 
must  be  reetdved  not  later  than  March 
10.  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  FL  Kelley,  \’ice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

7  Matenve,  Ltd.,  Miami,  I'iorida;  to 
become  a  bank  holding  company  by 
acquiring  25.97  percent  of  the  voting 
shares  of  Ocean  Bankshares,  hw;., 

Miami.  Florida,  and  thereby  indirei;tlv 
acquire  Ocean  Bank,  Miami,  Florida. 

Board  of  Governors  of  tlie  Federal  KeserM- 
System.  February  9,  1995. 

Jennifer  J.  Johnson, 

Deputy  Serretar}'  of  the  Board 

[FR  Doc.  95-3746  Filed  2-14-95;  8:4.5  am! 

BILLING  CODE  6210-01-r 


Norwest  Corporation,  et  ah; 
Acquisitions  ot  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
223.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(H)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonhanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  h.mk 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  he  condui  ted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Ferlend 
Reserve  Bank  indicated.  Once  tin* 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  irrterests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  myst  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  each  of  these 
applications  must  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Board  of  Governors  not  later  than 
March  1, 1995,  unless  otherwise 
indicated. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

3.  Non\'est  Corporation,  Minneapolis, 
Minnesota;  to  engage  de  novo  in 
consumer  and  real  estate  lending 
activities  pursuant  to  §  225.25(b)(1)  of 
the  Board’s  Regulation  Y  and  credit 
insurance  activities  pursuant  to  § 
225.25(b)(8)(vii)  of  the  Board's 
Regulation  Y  by  acquiring  through  two 
newly  incorporated  subsidiaries,  54 
subsidiaries  of  ITT  Financial 
Corporation,  doing  business  in  Puerto 
Rico  under  tlie  name  Island  Finance 
Corporation  and  by  acquiring  the  assets 
of  five  branch  offices  of  ITT  Financial 
Corporation  doing  business  in  the  U.S. 
Virgin  Islands. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

3.  Bolder  Bancorporation,  Boulder, 
Colorado:  to  engage  in  the  activity  of 
making,  acquiring  or  servicing  loans  or 
other  extensions  of  credit  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 
Comments  regarding  this  application 
must  be  received  not  later  than 
February  27, 1995. 


Board  of  Governors  of  the  Federal  Reserv'e 
System,  February  9, 1995 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-3747  Filed  2-14-95;  8:45  ami 
BILLING  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financial  Participation  in  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Famiiies 
With  Dependent  Children,  Medicaid, 
and  Aid  to  Needy  Aged,  Biind,  or 
Disabled  Persons  for  October  1, 1995, 
through  September  30, 1996; 

Correction 

ACTION:  Notice  of  correction. 

SUMMARY:  This  notice  will  correct  an 
error  listed  on  the  Table  of  Federal 
Medical  Assistance  percentages 
calculated  for  the  State  of  Minnesota  for 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures  for  Fiscal  Year  1996. 
EFFECTIVE  DATES:  The  corrected 
percentage  will  be  effective  for  each  of 
the  4  quarter-year  periods  in  the  period 
beginning  October  1, 1995  and  ending 
September  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gene  Moyer,  Office  of  Health  Policy, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Room  442E, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  D.C.  20201,  Telephone 
(202) 690-7861. 

SUPPLEMENTARY  INFORMATION:  On 
November  17, 1994,  in  notice  document 
94-28397  beginning  on  page  59407,  the 
Office  of  the  Secretary  announced  the 
Federal  Percentages  and  Federal 
Medical  Assistance  Percentages  (FMAP) 
for  use  in  determining  the  amount  of 
Federal  matching  in  State  welfare  and 
medical  expenditures  for  October  1, 

1995  through  September  30, 1996.  The 
percentages  are  applicable  to  programs 
under  the  Social  Security  Act  including 
Aid  to  Families  With  Dependent 
Children,  Foster  Care  and  Adoption 
Assistance,  Job  Opportunities  and  Basic 
Skills  Training,  Medicaid,  and  Aid  to 
Needy  Aged,  Blind,  or  Disabled  Persons. 
The  Notice  provided  a  Table  on  page 
59408  that  listed  Federal  Percentages 
and  Federal  Medical  Assistance 
percentages  for  each  of  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands.  The 
Federal  Percentage  published  for  the 


State  of  Minnesota  is  correct  at  50.00%. 
The  Federal  Medical  Assistance 
Percentage  for  Minnesota  is  incorrect. 
The  Federal  Medical  Assistance 
Percentage  was  published  as  53.84%. 

The  correct  percentage  is  53.93%.  The 
Department  of  Health  and  Human 
Services  regrets  the  error. 

Dated:  Februaiy  1, 1995. 

Neil  J.  Stillman, 

Deputy  Assistan  t  Secretary  for  In forma  tion 
Besource  Management. 

IFR  Doc.  95-3525  Filed  2-14-95;  8:45  am) 

BILUNG  CODE  41«>-04-M 

Administration  on  Aging 

White  House  Conference  on  Aging 

'AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Title  II  of  the  Older 
Americans  Act  Amendments  of  1987, 
Pub.  L.  100-175  as  amended  by  Pub.  L. 
102-375  and  Pub.  L.  103-171,  that  the 
1995  White  House  Conference  on  Aging 
Advisory  Committee  will  hold  a 
meeting  on  Friday,  March  3, 1995,  from 
9  AM  to  11  AM.  The  meeting  will  be 
held  at  the  Marriott  Metro  Center  Hotel. 
775  12th  Street  NW.,  Washington.  DC. 

The  meeting  of  the  Committee  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  a  discussion  of  the 
responsibilities  of  the  Advisory 
Committee  for  the  Conference. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  501  School  Street 
SW.,  8th  Floor,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging,  501 
School  Street  SW.,  8th  Floor, 
Washington,  DC  20024;  telephone  (202) 
245-7116. 

Dated:  Februarj'  9, 1995. 

Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  95-3756  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4130-02-M 

Food  and  Drug  Administration 

[Docket  No.  94N-0450] 

Premiere  Agri  Technologies,  Inc.,  et 
al.;  Withdrawal  of  Approval  of  NADA’s 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
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approval  of  five  new  animal  drug 
applications  (NADA’s),  one  held  by 
Pfizer,  Inc.,  and  four  NADA’s  held  by 
Premiere  Agri  Technologies,  Inc.  Pfizer, 
Inc.,  notified  FDA  that  its 
oxytetracycline  soluble  powder  is  no 
longer  marketed.  Premiere  Agri 
Technologies,  Inc.,  notified  FDA  that  its 
approved  NADA’s  are  no  longer 
required  to  manufacture  Type  B 
medicated  feeds  containing  tylosin  or 
virginiamycin.  For  these  reasons,  both 
sponsors  requested  that  approval  of  the 
applications  be  withdrawn.  In  a  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  amending 
the  regulations  by  removing  the  entries 
which  reflect  approval  of  the  NADA’s. 
EFFECTIVE  DATE:  February  27,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1722. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
been  informed  by  :  (1)  Pfizer,  Inc.,  that 
it  is  no  longer  manufacturing  or 
marketing  its  oxytetracycline  soluble 
powder,  and  (2)  Premiere  Agri 
Technologies,  Inc.,  that  approval  of  its 
NADA’s  listed  in  the  table  is  no  longer 
required  to  manufacture  Type  B 
medicated  feeds  containing  tylosin  or 
virginiamycin  (Type  A  medicated 
articles  containing  tylosin  are  covered 
by  another  NADA).  Accordingly,  both 
firms  requested  in  writing  that  FDA 
withdraw  approval  of  the  applications. 


NADA 

No. 

Drug  name 

Sponsor  name 
and  address 

10-661  . 

Oxytetracycline 

Pfizer,  Inc.,  235 

soluble  pow- 

East  42d  St., 

der 

New  York, 

(Terramycin® 
Egg  Formula). 

NY  10017 

45-690  . 

Tylosin  Type  B 

Premiere  Agri 

medicated 

Technologies, 

feeds  and 

Inc.,  P.O.  Box 

Type  A  medi- 

2508,  Fort 

cated  article. 

Wayne,  IN 
46801-2508 
(former  spon¬ 
sor  Henwood 
Feed  Addi¬ 
tives) 

97-289  . 

Tylosin  Type  B 

Do.  (Former 

medicated 

sponsor  Feed 

feeds  and 

Specialties 

Type  A  medi¬ 
cated  article. 

Co.,  Inc.) 

138-361 

Virginiamycin 

Do.  (Former 

Type  B  medi- 

sponsor  Feed 

cated  feed. 

Specialties 
Co.,  Inc.) 

133-839 

Virginiamycin 

Do.  (Former 

Type  B  medi- 

sponsor 

cated  feed. 

MAC-PAGE, 

Inc.) 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA’s  10-661,  45-690, 
97-289,  133-361,  and  133-839  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  February 
27,  1995. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is:  (1)  Amending  21  CFR  558.625  by 
removing  and  reserving  paragraphs 
(b)(ll)  and  (b)(15)  to  reflect  the 
withdrawal  of  approval  of  NADA’s  45- 
690  and  97-289  and  (2)  amending  21 
CFR  558.635(b)(2)  to  reflect  the 
withdrawal  of  approval  of  NADA’s  133- 
361  and  133-839.  It  is  unnecessary'  to 
amend  the  regulations  to  reflect 
withdrawal  of  approval  of  NADA  10- 
661  because  it  is  not  codified. 

Dated:  January  6, 1995. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 

(FR  Doc.  95-3801  Filed  2-14-95;  8:45  ami 
BILLING  CODE  4160-01-E 


[Docket  No.  95N-0024] 

Somatic  Cell  and  Gene  Therapy 
Manufacturing  Issues;  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  is  announcing  a  public  meeting 
to  discuss  somatic  cell  and  gene  therapy 
production  issues.  The  meeting  is 
designed  to  discuss  several  issues 
related  to  the  limited  access  to  ancillary 
components  on  the  development  of 
somatic  cell  and  gene  therapies  and  to 
solicit  public  testimony  regarding  these 
issues. 

DATES:  The  public  meeting  will  be  held 
on  Monday,  March  6,  1995,  from  6  p.m. 
to  7:30  p.m.,  immediately  following  the 
National  Institutes  of  Health, 
Recombinant  DNA  Advisory  Committee 
meeting.  Submit  written  requests  for 
participation  and  written  copies  or 
summaries  of  oral  presentations,  or  any 
written  comments  for  possible 
discussion  at  the  meeting  by  February 
27, 1995.  Written  comments  may  also  be 
submitted  after  the  meeting  to  the 
Dockets  Management  Branch  (address 
below). 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  National  Institutes  of  Health, 


Bldg.  3lC,  9000  Rockville  Pike, 
conference  room  6,  Bethesda,  MD.  No 
registration  is  required  to  attend  the 
meeting.  Submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  requests  for  participation 
and  written  copies  or  summaries  of  oral 
presentations,  or  any  written  comments. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  regarding  the 
meeting:  John  G.  Bishop,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-515),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-402-1336,  FAX  301-496-7027. 

For  information  regarding  this  notice: 
Stephen  M.  Ripley,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448. 
301-594-3074. 

SUPPLEMENTARY  INFORMATION:  The  field 
of  gene  and  somatic  cell  therapy  is 
rapidly  evolving.  FDA  is  interested  in 
exploring  approaches  to  overcome 
barriers  to  the  development  of  novel  and 
useful  therapeutics  for  a  variety  of 
human  diseases  without  diminishing 
patient  safety.  To  facilitate  this  process, 
FDA  is  holding  a  public  meeting  to 
discuss  practical  concerns  relating  to 
gene  therapy  vector  production  and 
somatic  cell  production. 

In  recent  months,  FDA  has  been  asked 
by  several  sponsors  of  clinical 
investigations  conducted  under 
investigational  new  drug  applications  to 
allow  modifications  to  gene  therapy 
protocols,  due  to  limited  access  to 
critical  reagents  and  products,  e.g., 
growth  factors  used  in  the  expansion  of 
cells  for  somatic  cell  and  gene  therapies. 
Limited  access  to  ancillary  components 
could  potentially  lead  to  the  adoption  of 
suboptimal  somatic  cell  and  gene 
therapy  procedures  which  might  affect 
the  investigation  of  the  safety  and 
efficacy  of  somatic  cell  and  gene  therapy 
products.  This  limited  access  may,  in 
the  long  term,  unduly  restrict  progress 
in  the  field  of  somatic  cell  and  gene 
therapy  in  the  United  States. 

To  obtain  more  information,  FDA 
would  like  to  discuss  several  issues 
related  to  the  limited  access  to  ancillary’ 
components  on  the  development  of 
somatic  cell  and  gene  therapies, 
including:  (1)  What  are  the  ancillary 
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components  that  are  most  critical  to 
somatic  cell  and  gene  therapy  trials?  (2) 
What  are  the  main  reasons  for  the  lack 
of  availability  of  ancillary  components? 
(3)  Are  there  alternate  suppliers  of 
ancillary  components?  and  (4)  What  is 
the  impact  of  the  limited  supply  of 
ancillary  components  on  somatic  Cbll 
and  gene  therapy  development? 

FDA  is  soliciting  public  testimony 
from  biomedical  researchers,  university 
faculty  and  administrators, 
biotechnology  associations,  other 
Federal  and  government  agencies,  and 
other  individuals  and  organizations 
with  relevant  information  concerning 
limited  access  to  critical  ancillary 
componets  for  gene  therapy  and  somatic 
cell  therapy  manufacturing.  FDA  also 
solicits  testimony,  in  particular,  from 
affected  individuals  and  consumer 
organizations.  All  interested  parties  are 
invited  to  participate  in  the  meeting. 

Every  effort  will  be  made  to 
accommodate  each  person  w’ho  wants  to 
participate  in  the  public  meeting. 
However,  because  presentations  will  be 
limited  to  the  first  30  minutes  of  the 
meeting,  the  time  allotted  for  each 
presentation  will  be  restricted  to  5 
minutes.  Due  to  the  time  limitations  of 
the  meeting,  all  requests  may  not  be 
granted.  Therefore,  each  person  who 
wants  to  participate  in  the  meeting  is 
encouraged,  by  close  of  business  on 
February  27, 1995,  to  do  the  following: 
(1)  File  a  written  request  of  participation 
containing  the  name,  address,  phone 
number,  facsimile  number,  affiliation,  if 
any,  of  the  participant,  and  topic  of  the 
presentation,  and  (2)  submit  a  copy  or 
summary  of  their  presentation.  The 
requested  information,  including  the 
written  notice  of  participation,  may  be 
submitted  to  the  Dockets  Management 
Branch  (address  above).  After  the 
presentations,  the  remainder  of  the 
meeting  will  be  used  to  allow  for 
discussion. 

Before  the  meeting,  CBER  will 
determine  the  schedule  for  the 
presenters.  A  schedule  of  the  presenters 
will  be  filed  with  the  Dockets 
Management  Branch  (address  above) 
and  mailed  or  FAX’ed  to  each 
participant  before  the  meeting. 

Interested  persons  attending  the  meeting 
who  did  not  request  an  opportunity  to 
make  a  presentation  or  those  who  did 
request  an  opportunity  to  make  a 
presentation  but  due  to  the  time 
limitations  w'ere  not  granted  the  request 
will  be  given  the  opportunity  to  make 
an  oral  presentation  at  the  conclusion 
the  meeting,  as  time  permits. 


FDA  will  consider  information 
presented  and  discussed  at  the  meeting 
in  the  developing  of  future  points  to 
consider  and  regulatory  and  guidance 
documents,  and  in  identifying  topics  for 
future  discussion. 

Transcripts  of  the  public  meeting  may 
be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville, 
MD  20857,  approximately  15  w-orking 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  of  the 
public  meeting  and  copies  of 
information  and  comments  submitted  to 
the  meeting  record  will  be  available  for 
examination  at  the  Dockets  Management 
Branch  (address  above)  approximately 
15  working  days  after  the  meeting, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  February  10, 1995. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Dog.  95-3800  Filed  2-10-95;  3:00  pm) 
BILLING  CODE  4160-01-f 


Indian  Health  Service 

Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Scholarship  (Professions)  Programs 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Standing  Notice  of  Availability 
of  Funds  for  Health  Professions 
Preparatory,  Pregraduate  and  Indian 
Health  Scholarship  (Professions) 
Programs  for  Fiscal  Years  (FYs)  1995 
and  1996. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,578,200  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  1995 
awards.  Pending  the  availability  of 
funds,  a  similar  amount  is  anticipated  in 
FY  1996.  These  programs  are  authorized 
by  section  103  of  the  Indian  health  Gare 
Improvement  Act  (IHCIA),  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713 
and  by  Pub.  L.  102-573. 

The  Indian  Health  Scholarship 
(Professions)  Program,  authorized  by 
section  104  of  the  IHCIA,  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713 
and  by  Pub.  L.  102-573,  has 
approximately  $8,160,751  available  for 
FY  1995  awards.  Pending  the 
availability  of  funds,  a  similar  amount  is 
anticipated  in  FY  1996. 


Scholarships  under  the  three 
programs  will  be  awarded  utilizing  the 
Notice  of  Grant  Award,  form  PHS- 
5152-1  (Rev.  7/92).  For  academic  years 
1995-1996  and  1996-1997,  full-time 
and  part-time  scholarships  will  be 
funded  for  each  of  the  three  scholarship 
programs. 

The  Health  Professions  Preparatory 
Scholarship  Program  is  listed  as  No.  93- 
123  in  the  Office  of  Management  and 
Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Program  is  listed  as  No.  93.971,  and  the 
Indian  Health  Scholarship  (Professions) 
Program  is  listed  as  No,  93.972  in  the 
CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000,  (Full  Report: 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report:  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

DATES:  The  application  deadline  is  April 
1, 1995  and  1996.  If  April  1  falls  on  the 
week-end,  the  application  will  be  due 
on  the  following  Monday.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  by  the 
appropriate  Scholarship  Coordinator  on 
the  deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 

ADDRESSES:  Application  packets  may  bo 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  IHS 
Scholarship  Program  application  forms 
include:  IHS-856.  856-2  through  856-8. 
815,  816,  818  and,  F-01  through  L-04 
(approved  under  OMB  No.  0917-0006. 
expires  12-/31/97). 
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Scholarship  coordinator/address 


IHS  area  office  arxf  States/locality  served 


Aberdeen  Area  IHS:  Iowa,  Nebraska,  North  Dakota,  South  Dakota . 

Alaska  Area  Native  Health  Service:  Alaska . 

Albuquerque  Area  IHS:  Colorado,  New  Mexico  . 

Bemkjji  Area  IHS:  Illinois,  Indiana,  Michigan.  Minnesota,  Wisconsin  . 

Billings  Area  IHS:  Montana.  Wyoming . 

California  Area  IHS:  California,  Hawaii . 

Nashville  Area  IHS:  Alabama,  Arkansas,  Connecticut,  Delaware,  Flor¬ 
ida,  Georgia,  Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts, 
Mississippi,  District  of  Columbia,  New  Hampshire,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Pennsylvania,  Rhode  Island,  South  Caro¬ 
lina,  Tennessee,  Vermont,  Virginia,  West  Virginia. 

Navajo  Area  IHS:  Arizona,  New  Mexico,  Utah . 

Oklahoma  City  Area  IHS:  Kansas,  Missouri,  Oklahoma  . 

Phoenix  Area  IHS:  Arizona,  Nevada,  Utah . 

Portland  Area  IHS:  Idaho.  Oregon,  Washington  . . 

Tucson  Area  IHS:  Arizona,  Texas  . 


Ms.  Alice  LaFontaine,  Scholarship  Coordinator,  IHS  Aberdeen  Area, 
Federal  Building.  115  4th  Avenue,  SE,  Aberdeen,  SD  57401,  Tele: 
605-226-7553. 

Ms.  Rose  Jerue,  Scholarship  Coordinator,  IHS  Alaska  Area,  250 
Gambell  Street,  Anchorage,  Alaska  99501,  Tele:  907-257-1307. 

Ms.  Alvina  Waseta,  Scholarship  Coordinator,  IHS  Albuquerque  Area, 
505  Marquette,  NW.,  Suite  1502,  Albuquerque,  NM  87102,  Tele: 
505-766-2143. 

Mr.  Dennis  O’Keefe,  Scholarship  Coordinator,  IHS  Bemidji  Area,  203 
Federal  Building,  Bemidji,  MN  56601,  Tele:  218-759-3377. 

Mr.  Sandy  Macdonald,  Scholarship  Coordinator,  IHS  Billings  Area, 
P.O.  Box  2143,  Billings,  MT  59103-6601,  Tele:  406-657-6909. 

Ms.  Michelle  Hadsell/Luana  Hill,  Scholarship  Coordinator,  IHS  Califor¬ 
nia  Area,  1825  Bell  Street — Suite  200,  Sacramento,  CA  95825- 
4202,  Tele:  916-566-7001. 

Mr.  Steven  Holder,  Scholarship  Coordinator,  IHS  Nashville  Area,  3310 
Perimeter  Hill  Drive,  Nashville,  TN  37211,  Tele:  615-736-2431. 


Ms.  Rosalinda  Allison,  Scholarship  Coordinator,  IHS  Navajo  Area,  P.O. 

Box  9020,  Window  Rock,  AZ  86515-9020,  Tele:  602-871-1367. 

Mr.  Jim  Ingram/Ms.  Barbara  Roy,  Scholarship  Coordinator.  IHS  Okla¬ 
homa  City  Area,  3625  N.W.  56th  Street,  Five  Corporate  Plaza,  Okla¬ 
homa  City,  OK  73211,  Tele:  405-945-6939. 

Mr.  Eric  LaRose,  Scholarship  Coordinator,  IHS  Phoenix  Area,  3738  N. 
16th  Street— Suite  A,  Phoenix,  AZ  85016-5981.  Tele:  602-261- 
2066. 

Ms.  Darlene  Marcellay,  Scholarship  Coordinator,  IHS  Portland  Area, 
1220  SW  3rd  Street,  Rm  315,  Portland,  OR  97204-2892,  Tele:  503- 
32&-2019. 

Ms.  Adeline  Horst,  Scholarship  Coordinator,  IHS  Tucson  Area,  7900 
S.J.  Stock  Road,  Tucson,  AZ  85746,  Tele:  602-295-2484. 


FOR  FURTHER  INFORMATION  CONTACT: 

I  Please  address  application  inquiries  to 
'  the  appropriate  Indian  Health  Service 
Area  ^holarship  Coordinator.  Other 
j  programmatic  inquiries  may  be 
addressed  to  Ms.  Rosh  Foley,  Acting 
Chief,  Scholarship  Branch,  Indian 
Health  Serv’ice,  Twinbrook  Metro  Plaza 
Building,  Suite  lOOA,  12300  Twinbrook 
Parkway,  Rockville,  Maryland,  20852; 
Telephone  301-443-6197.  (This  is  not  a 
toll  free  number.)  For  grants 
information,  contact  Ms.  Patricia  Lee- 
McCoy,  Grants  Scholarship  Coordinator, 
Grants  Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  Suite  100, 12300 
Twinbrook  Parkway,  Rockville, 
Maryland,  20852;  Telephone  301-443- 
0243.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Programs  are 
authorized  by  section  103  of  the  IHCIA, 
Pub.  L.  94-437,  as  amended  by  Pub.  L. 
96-537,  Indian  Health  Care 
Amendments  of  1980;  Pub.  L.  100-713, 
Indian  Health  Care  Amendments  of 
1988;  and  Pub.  L.  102-573,  Indian 
Health  Care  Amendments  of  1992. 

The  Indian  Health  Scholarship 
(Professions)  Program,  formerly 
authorized  by  section  3381  of  the  Public 
Health  Service  Act  (42  U.S.C.  254r).  is 


now  authorized  by  section  104  of  the 
IHCIA,  as  amended  by  the  Indian  Health 
Care  Amendments  of  1988,  Pub.  L.  100- 
713  and  Pub.  L.  102-573,  Indian  Health 
Care  Amendments  of  1992. 

A.  General  Program  Purpose 

These  scholarship  programs  are 
intended  to  encourage  American 
Indians  and  Alaska  Natives  to  enter  the 
health  professions  and  to  assure  the 
availability  of  Indian  health  professions 
to  serve  Indians. 

B.  Eligibility  Requirements 

1.  The  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  in  a  compensatory,  pre¬ 
professional  general  education  course  or 
curriculum.  Support  is  limited  to  2 
years  for  full-time  students  and  the  part- 
time  equivalent  of  2  years  not  to  exceed 
4  years  for  part-time  students. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 


education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  or  are  enrolled  in  an 
accredited  pregraduate  program  leading 
to  a  baccalaureate  degree  in  pre- 
medicine  or  pre-dentistry.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  for  part-time 
students. 

3.  The  Indian  Health  Scholarship 
(Professions)  may  be  awarded  only  to  an 
individual  who  is  a  member  of  a 
federally  recognized  tribe  as  provided 
by  section  104,  4(c),  and  4(d)  of  the 
IHCIA.  Membership  in  a  tribe 
recognized  only  by  a  state  does  not  meet 
this  statutory  requirement.  To  receive  an 
Indian  Health  Scholarship  (Professions) 
an  otherwise  eligible  individual  must  be 
enrolled  in  an  appropriately  accredited 
school  and  pursing  a  course  of  study  in 
a  health  profession  as  defined  by  section 
4(n)  of  the  IHCIA.  Support  is  limited  to 
4  years  for  full-time  students  and  the 
part-time  equivalent  of  4  years  not  to 
exceed  8  years  for  part-time  students. 

Awards  of  Indian  Health  Scholarships 
(Professions)  will  be  made  in 
accordance  with  42  CFR  36.330. 
Recipients  shall  incur  a  serv'ice 
obligation  prescribed  under  section 
338C  of  the  Public  Health  Service  Act 
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(43  U.S.C.  244m)  which  shall  Ik>  met  by 
service; 

(1)  In  Indian  Health  Service; 

(2)  In  a  program  conducted  under  a 
(.ontract  entered  into  under  the  Indian 
Self-Determination  Act; 

(3)  In  a  program  assisted  under  title  V 
of  the  Indian  Health  Care  Improvement 
Act  (Pub.  L.  94-437)  and  its 
amendments;  and 

(4)  In  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated  _ 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service. 

Pursuant  to  the  Indian  Health 
Amendment  of  1992  (Pub.  I..  102-5731. 
a  recipient  of  an  Indian  Health 
Scholarship  (Professions)  may,  at  the 
election  of  the  recipient,  meet  his/her 
active jduty  service  obligation  prescribed 
under  section  338c  of  the  Public  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (l)-(4) 
above  that: 

(i)  Is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  enrolled; 
or 

(ii)  Serves  the  tribe  in  which  the 
recipient  is  enrolled. 

In  summary,  all  recipients  of  Indian 
Health  Scholarship  (Professions)  are 
reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director, 
IHS,  consistent  with  IHCIA,  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713 
and  Pub.  L.  102-573. 

C.  Fund  Availability 

Both  part-time  and  full-time 
scholarship  awards  wall  be  nmde  in 
accordance  with  regulations  and  42  CFR 
36  320,  incorporated  in  the  application 
materials,  for  Health  Professions 
Preparatory  Scholarship  Program  for 
Indians  and  42  CFR  36.370, 
incorporated  in  tlie  application 
materials,  for  Health  Profe.ssions 
Pregraduate  Scholarship  Program  for 
Indians.  Approximately  238  awards.  92 
of  which  are  continuing,  will  be  made 
under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  Indians  in 
(iach  fiscal  year  covered  by  this  standing 
announcement.  The  awards  are  for  10 
months  in  duration  and  the  average 
award  to  a  full-time  student  is 
approximately  $15,000.  In  FY  1995,  ^ 

approximately  $1,380,000  is  available 
for  continuation  awards  and 
approximately  $2,190,000  is  available 
for  new  awards.  Pending  the  availability 


of  funds,  a  similar  amount  is  anticipated 
to  be  available  in  FY  1996. 

Approximately  453  awards.  350  of 
which  are  continuing,  will  be  made 
under  the  Indian  Health  Scholarship 
(Professions)  program  in  each  fiscal  year 
covered  by  this  announcement.  Awards 
will  be  made  to  both  full-time  and  part- 
time  students.  The  awards  are  for  12 
months  in  duration  and  the  average 
award  to  a  full-time  student  is  for 
approximately  $18,000.  In  FY  1995, 
approximately  $6,300,000  is  available 
for  continuation  awards,  and  $1,860,751 
is  available  for  new  awards.  Pending 
availability  of  funds,  a  similar  amount  is 
anticipated  for  FY  1996. 

No  more  than  20%  of  available  funds 
w'ill  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  college/university.  Documentation 
must  be  received  from  part-time 
applicants  that  their  school  and  course 
curriculum  allows  less  than  full-time 
status. 

D.  Criteria  for  Evaluation 

Applicants  will  be  evaluated  against 
the  following  criteria; 

1.  Naeds  of  the  IHS.  Applicants  are 
considered  for  scholarship  awards  based 
on  their  desired  career  goals  and  how 
these  goals  relate  to  current  Indian 
health  manpower  needs.  Applications 
for  each  health  career  category  are 
reviewed  and  ranked  separately. 

2.  Academic  performance.  Applir.ants 
are  rated  according  to  their  academic 
performance  as  evidenced  by  transcripts 
and  faculty  evaluations.  In  cases  where 
a  particular  applicant’s  school  has  a 
policy  not  to  rank  students 
academically,  faculty  members  are 
asked  to  provide  a  personal  judgment  of 
the  applicant’s  achievement.  Health 
Profe.ssions  applicants  with  a 
cumulative  CPA  below  2.0  are  not 
eligible  to  apply. 

3.  Faciilty/employer 
recommendations.  Applicants  are  rated 
according  to  evaluations  by  faculty 
members  and  current  and/or  fom’.er 
employers  regarding  the  applicant’s 
potential  in  the  chosen  health  related 
professions. 

4.  Stated  reasons  for  asking  for  the 
scholarship  and  stated  career  goals. 
Applicants  must  provide  a  brief  written 
explanation  of  reasons  for  asking  for  the 
scholarship  and  of  career  goals.  The 
applicant’s  narrative  will  be  judged  on 
content  and  how  well  it  is  written. 

5.  Applicants  who  are  closest  to 
graduation  or  completion  are  awarded 
first.  For  example,  senior  and  junior 
applicants  under  the  Health  Professions 


Pregraduate  Scholarship  receive  funding 
before  fre.shmen  and  sophomores 

E.  Priority  Categories 

Regulations  at  42  CFR  36.364  provide 
that  the  IHS  shall,  from  time  to  time, 
publi.sh  a  list  of  health  professions 
eligible  for  consideration  for  the  award 
of  Indian  Health  Professions  Preparatory 
and  Pregraduate  Scholarships  and 
Indian  Health  Scholarships 
(Professions).  Section  104(b)(1)  of  the 
IHCIA,  as  amended  by  the  Indian  Health 
Care  Amendment  of  1988,  Pub.  L.  100- 
713,  authorizes  the  IHS  to  determine 
specific  health  professions  for  which 
Indian  Health  Scholarships  will  be 
aw'arded.  The  lists  of  priority  health 
professions  that  follow,  by  scholarship 
program,  and  based  upon  the  needs  of 
the  IHS  as  well  as  upon  the  needs  of  the 
American  Indians  and  Alaska  Natives 
for  additional  service  by  specific  health 
profession. 

1.  Health  Professions  Preparatory 
Scholarships.  (Below  is  the  list  of 
disciplines  to  be  supported  and 
priority  is  based  on  academic  level) 

A.  Pre-Medical  Technology. 

B.  Pre-Dietetics. 

C.  Pre-Nursing. 

D.  Pre-Pharmacy. 

E.  Pre-Physical  Therapy. 

F.  Pre-Social  Work  (JR  and  SR 
undergraduate  years). 

2:  Health  Professions  Pregraduate 
Scholarships.  (Below  is  the  li.st  of 
disciplines  to  be  supported  and 
priority  is  based  on  academic  level 
Senior,  Junior,  Sophomore. 
Freshman) 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Scholarships 

(Professions).  (Below  is  a  list  of 
disciplines  to  be  supported  and 
priority  is  based  on  academic  level, 
unless  specified:  Graduate.  Senior. 
Junior  Sophomore,  Freshman) 

A.  Associate  Degree  Nur.se. 

B.  Chemical  Dependency  Counseling 

C.  Clinical  Psychology:  PH.D.  only 

D.  Computer  Science:  B.S. 

E.  DentLstry. 

F.  Dietician:  B.S. 

G.  Engineering:  B.S.  Civil. 

H.  Health  Education;  Masters  level 
only. 

I.  Health  Records;  A.R.T.  and  R.R.T 

J.  Medir.al  Technology:  B.S. 

K.  Medical  Social  Work;  Masters  level 
only. 

E.  Medicine;  Allopathic  and 
Osteopathic. 

M.  Nurse  Practitioner:  R.N.A.  and 

F.N.P. 

N.  Nurse  Midwife:  C.N.M. 

O.  B.S.  Nurse.* 

P.  M.S.  Nurse.* 
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‘(Priority  consideration  will  be  given  to 
Registered  Nurses  employed  by  the 
Indian  Health  Service:  in  a  program 
assisted  under  a  contract  entered  into 
under  the  Indian  Self-Determination 
Act;  or  in  a  program  assisted  under  title 
V  of  the  Indian  Health  Care 
Improvement  Act.) 

Q.  Optometry. 

R.  Para-Optometric. 

S.  Pharmacy;  B.S. 

T  Physician  Assistant:  B.S. 

U  Physical  Therapy. 

V  Podiatry:  D.P.M. 

W  Public  Health:  M.P.H.  only. 
lApplicants  must  be  enrolled  or 
accepted  in  a  school  of  public 
health  in  specialty  areas  sm;h  as 
Dietetics  and  Community 
Development  in  health). 

X.  Public  Health  Nutrition:  Masters 
level  only. 

Y  Radiologic  Technology:  Associate 
and  B.S. 

Z.  Respiratory  Therapy:  Associate. 

AA.  Sonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  effective  for  the 
applicants  for  the  2  academic  years 
covered  by  this  standing  announcement. 
These  priorities  will  remain  in  effect 
until  superseded. 

Dated:  Ftdjruary  7,  1995 
Michael  II.  Trujillo, 

Assistant  Surgeon  General,  Director 
|FR  Doc.  9,5-3740  Filed  2-14-95;  8:45  ami 
BILLING  CODE  4160-1B-M 


Health  Resources  and  Services 
Administration 

Federal  Financial  Assistance  for  Rural 
Regional  Trauma  and  Emergency 
Medical  Services  System 
Demonstration  Project  in  South 
Central  Florida 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Office  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration  (HRSA),  Public  Health 
Service,  Department  of  Health  and 
Human  Services,  announces  the 
availability  of  funds  in  Fiscal  Year  (FY) 
199.5  for  a  grant  to  support  the 
development  of  a  rural  regional  Trauma 
and  Emergency  Medical  Services  (EMS) 
System  in  South  Central  Florida  for  a 
one  year  project  period.  The  successful 
applicant  will  develop  a  plan  to 
integrate  existing  rural  emergency 
services  (EMS),  local  community 
hospitals,  a  metropolitan  tertiary  care 


c;enter/level  I  trauma  center  and  its 
medical  helicopter  to  develop  a 
regionalized  system  of  care.  This  project 
is  intended  to  serve  as  a  model  for  other 
rural,  underserved  areas  of  the  United 
States. 

Authority 

The  award  will  be  made  from  funds 
appropriated  under  Pub.  L.  103-333 
(HHS  Appropriation  Act  for  FY  1995). 
The  Senate  Committee  on 
Appropriations  Report  103-318, 
included  a  set-aside  to  support  the  Rural 
Regional  Trauma  and  EMS  System 
Demonstration  Project  under  the  FY 
1995  appropriations  to  support 
Outreach  grants.  Grants  for  these 
projects  are  authorized  under  Section 
301  of  the  Public  Health  Service  Act. 

Eligible  Applicants 

Justification  for  Other  Than  Full  and 
Open  Competition 

In  tbe  Senate  Committee  on 
Appropriations  Report  103-318,  the 
Senate  directed  this  demonstration 
project  grant  award  to  be  made  only  to 
an  entity  located  in  South  Central 
Florida.  Specifically,  the  eligible 
applicant  must  be  located  either  in  an 
urban-based,  level  I  trauma  hospital  in 
Florida,  or  in  one  of  the  Florida  counties 
comprising  the  demonstration  grant 
service  area  (Okeechobee,  Highlands, 
Hendry,  DeSoto,  Glades,  or  Hardee 
County).  The  applicant  can  be  a  public 
or  private,  not-for  profit  entity.  The 
Department  agrees  that  this  set-aside 
will  further  program  objectives. 

Funds  Available 

An  estimated  total  award  of  up  to 
S600,()00  will  be  available  to  support  a 
single  grant  project  for  a  one-yecir  grant 
period. 

Cost  Participation 

Cost  participation  serves  as  an 
indicator  of  community  and 
institutional  support  for  the  project  and 
the  likelihood  that  the  project  will 
continue  after  Federal  grant  support  has 
ended.  The  successful  applicant  must 
share  in  the  project  costs  by  providing 
equipment,  personnel,  building  space, 
indirect  costs,  other  in-kind 
contributions,  or  cash. 

DATES:  Applications  for  the  program 
must  be  received  by  the  close  of 
business  on  April  25,  1995.  Completed 
applications  must  be  sent  to  the  Bureau 
of  Primary  Health  Care  at  the  address 
shown  below.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 


in  time  for  orderly  processing. 

Applicants  must  obtain  a  legible  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  acceptable  as  proof  of  timely 
mailing.  Late  applications  will  be 
returned  to  the  sender. 

ADDRESSES:  Requests  for  grant 
application  kits  should  be  directed  to  Lt 
Colleen  Hennessy,  Program 
Management,  Office  of  Rural  Health 
Policy,  5800  Fishers  Lane,  Room  9-05, 
Rockville,  Maryland,  20857,  telephone: 
301/443-0835.  Completed  applications 
and  requests  for  additional  information 
regarding  business  or  fiscal  issues 
should  be  directed  to  Ms.  Opal 
McCarthy,  Grants  Management,  at  the 
Bureau  of  Primary  Health  Care,  East 
West  Building,  11th  Floor,  4350  East 
West  Highway,  Bethesda,  Maryland 
20857,  telephone:  (301)  594-4260.  The’ 
standard  application  form  and  general 
instructions  for  completing  applications 
(Form  PHS  5161-1,  0MB  0937-0189) 
have  been  approved  by  the  Office  of 
Management  and' Budget  (0MB). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  of  a  programmatic  nature 
should  be  directed  to  Lt.  Colleen 
Hennessy,  at  the  Office  of  Rural  Health 
Policy,  5600  Fishers  Lane,  Room  9-05, 
Rockville,  Maryland,  20857,  telephone: 
301/443-0835. 

SUPPLEMENTARY  INFORMATION: 

Program  Objectives 

The  purpose  of  the  Rural  Regional 
Trauma  and  EMS  System  Demonstration 
Project  is  to  support  the  development  of 
a  regional  trauma  and  EMS  system  to 
serve  rural  communities.  The  successful 
applicant  will  integrate  existing  rural 
prehospital  providers  (EMS),  local 
community  hospitals,  and  rural 
community  providers,  with  a 
metropolitan  tertiary  care  center/level  I 
trauma  center  and  its  aeromedical 
transport  services,  into  a  services 
network  that  is  capable  of  improving 
emergency  services  to  rural  populations 
Specifically,  these  rural  populations  are 
located  in  the  Florida  counties  of 
Okeechobee,  Highlands,  Hendry, 
DeSoto,  Glades,  and  Hardee;  and  are 
comprised  of  medically  underserved 
populations,  such  as  migrant  laborers 
and  Native  Americans.  Currently  the.se 
populations  do  not  receive  timely, 
comprehensive  trauma  care. 

Consistent  with  the  requirements  of 
the  Rural  Health  Outreach  Program, 
under  which  this  demonstration  projed 
is  funded,  all  qualified  applicants  must 
develop  consortia  of  three  or  more 
participatory  entities,  each  of  which 
must  play  an  active  contributory  role  in 


Federal  Register  /  Vol.  60.  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


8667 


the  project.  All  of  these  entities,  with 
the  exception  of  the  level  I  trauma 
center,  must  be  located  in  rural  areas 
within  the  proposed  grant  service  area.  •• 
The  rural-urban  partnership  MUST  have 
a  reciprocal  relationship,  a  thorough 
understanding  of  the  needs  of  rural 
populations,  and  a  sustained  dedication 
to  serving  these  needs.  Consortia  should 
also  include  representation  from  the 
special  populations,  such  as  tribal 
organizations  or  migrant  laborers,  which 
will  also  be  expected  to  contribute  an 
active  role  in  implementing  the 
demonstration  project.  The  successful 
application  must  also  include  a  plan  to 
enhance  the  capability  and  resources  of 
rural  communities  to  provide 
emergency  medical  services.  Suggested 
approaches  might  include  the  provision 
of  on-site,  emergency  medical  services 
training  and  certification,  first 
responder  and  community  education  to 
rural  community  members,  rural 
providers  and  emergency  services 
volunteers.  The  project  must  have  the 
support  of  the  Florida  State  Office  of 
EMS  and  have  been  coordinated  with 
the  state’s  comprehensive  trauma  plan. 

The  goals  of  this  program  are  as 
follows:  (1)  Increase  access  to 
aeromedical  transport  services  by  the 
rural  EMS  providers:  (2)  improve 
response  times  to  the  scenes  of  injuries 
in  remote  areas  of  these  counties;  (3) 
increase  access  to  critical  trauma 
.services  to  the  medically  underserv'ed. 
regardless  of  ability  to  pay;  and  (4) 
improve  transport  times  of  critically  ill 
or  injured  citizens  to  tertiary  care. 

Review  Consideration 

All  eligible  applications  will  be 
evaluated  on  the  basis  of  the  following 
criteria; 

(1)  The  extent  to  which  the  project 
facilitates  the  development  of  a 
comprehensive,  integrated,  regional 
trauma  and  EMS  system  to  all  rural 
populations  within  the  specified  grant 
service  area.  The  plan  should  conform 
to  guidelines  presented  in  the  Model 
Trauma  Care  Systems  Plan  ordered  by 
Congress  under  Title  XII  of  the  Public 
Health  Service  Act  (Pub.  L.  101-590),  a 
copy  of  which  will  be  provided  to  all 
potential  applicants  in  the  application 
package, 

(2)  The  strength  of  the  relationships 
among  members  of  the  consortium, 
demonstrated  by  the  degree  of 
reciprocity  and  commitment  reflected  in 
contractual  arrangements  and  letters  qf 
support,  and  in  the  breadth  and 
selection  of  a  consortium  that  fairly 
represents  the  rural  populations  and 
existing  services  located  in  the  specified 
grant  service  area. 


(3)  The  level  of  local  commitment  and 
involvement  with  the  project,  as 
demonstrated  by  the  extent  to  which 
cost  participation  by  the  applicant  and/ 
or  other  organizations  is  employed. 

(4)  A  demonstrated  capability, 
experience,  dedication,  and  knowledge 
of  the  applicant,  as  well  as  others,  who 
will  be  responsible  for  the  project. 

(5)  The  extent  to  which  tne  applicant 
has  developed  measurable  goals  and 
objectives  for  meeting  the  need(s). 

(6)  The  reasonableness  of  the  budget 
proposed  for  the  project,  and  the 
feasibility  for  plans  to  sustain  project 
services  after  Federal  grant  support  has 
ended. 

(7)  The  extent  to  which  the  proposed 
project  will  be  capable  of  replication  in 
rural  areas  with  similar  needs  and 
characteristics,  particularly  with  regard 
to  its  affordability  by  other 
communities. 

Other  Information 

The  successful  applicant  will  be 
permitted  to  spend  no  more  than  15 
percent  of  the  total  amount  awarded  for 
administrative  costs.  More  than  50 
percent  of  the  funds  awarded  must  be 
spent  in  rural  areas.  Services  provided 
by  the  grant  may  not  be  restricted  to 
only  those  patients  with  the  ability  to 
pay.  Grant  funds  may  not  be  used  to 
purchase  or  construct  real  property. 
Equipment  and  renovation  costs  of  up  to 
40  percent  of  the  Federal  share  of  the 
project  are  allowable,  if  the  costs  are 
supported  with  written  justification  and 
are  in  accordance  with  the  program 
objectives  of  the  demonstration  grant. 
The  allowability  of  other  co.sts  will  be 
governed  by  applicable  regulations. 

Applicants  are  advised  that  the 
narrative  description  of  their  progranj 
and  the  budget  justification  may  not 
exceed  30  pages  in  length.  All 
applications  must  be  typewritten  and 
clearly  legible. 

Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget — #  0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  non-governmental 
applicants  are  required  to  submit  the 


following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

b.  A  summary  of  the  project  not  to 
exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

Executive  Order  12372 

The  Rural  Health  Outreach  Grant 
Program  has  been  determined  to  be  a 
program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in 
application  kit.  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  then  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  All 
SPCX]  recommendations  should  be 
submitted  to  Opal  McCarthy,  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care.  East  West  Building,  11th 
Floor,  4350  East  West  Highway, 
Rockville.  Maryland  20857,  (301)  594- 
4260.  The  due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  “accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date.  (See  Part  148,  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements). 

This  is  intended  to  be  a  one-time 
program.  Therefore,  a  Catalogue  of 
Federal  Domestic  Assistance  number 
has  not  been  requested. 

Dated:  February  9. 1995. 

Giro  V.  Sumaya. 

Administrator. 

[FR  Doc.  95-3739  Filed  2-14-95;  8:45  ami 
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Social  Security  Administration 

Privacy  Act  1974;  Computer  Matching 
Programs  (Model  for  SSA/State  and 
Local  Governments  Match  of  Prisoner 
Data,  Match  #1002) 

AGENCY:  .Social  Security  Administration, 
HHS 

ACTION:  Notice  of  Computer  Matching 
Programs 

SUMMARY:  In  accordance  with  the 
jirovisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces 
t.omputer  matching  programs  that  SSA 
plans  to  conduct 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  programs  with  the 
t.oniinittee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
tioverninent  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
.\ffairs.  Office  of  Management  and 
Hudget  The  matching  programs  will  be 
effective  as  indicated  below 
ADDRESSES:  Interested  parties  may 
i.oininent  on  this  notice  by  either 
fai.siniile  to  (410)  966-5138,  or  writing 
to  the  As.sociate  Commissioner  for 
Program  and  Integrity  Reviews,  860 
.Allrneyer  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  All 
»  omments  received  will  be  available  for 
public  inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
.Associate  Commissioner  for  Program 
and  Integrity  Reviews  at  the  address 
above 

SUPPLEMENTARY  INFORMATION: 

.•\  (ieneral 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
.503),  amended  the  Privacy  Act  (5  IJ.S.C. 
.5.52ii)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508),  furDier 
ameiuled  the  Privacy  Act  regarding 
protections  for  such  individuals.  The 
”rivacy  Act.  as  amended,  regulates  the 
use  of  computer  matching  by  Federal 
.Agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal. 
State,  or  local  government  rei.ords.  It 
requires  Federal  agencies  involved  in 
computer  matching  programs  to; 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
jiarticipating  in  the  matching  programs; 

12)  Obtain  the  Data  Integrity  Boards’ 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
Office  of  Management  and  Budget; 


(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subjei.t  to 
matching;  and 

(5)  V'erify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual’s  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
these  computer  matching  programs 
comply  with  the  requirements  of  the 
Privacy  Act,  as  amended. 

Diifiul:  February  3,  1995 
Shirley  S.  Chater, 

I'ommissioner  of  Social  Security 

Notice  of  Computer  Matching  Program, 
State  and  Local  Government  Prisoner 
Data  Systems  With  the  Social  Security 
Administration  (SSA) 

A.  Participating  Agencies 

SSA  and  State  and  Local 
Governments. 

B.  Purpose  of  the  Matching  Program 

Section  202(x)(l)  of  the  Social 
Security  Act  (the  Act)  prevents  SSA 
from  paying  Old-Age,  Survivors,  and 
Disability  Insurance  benefits  to  certain 
prisoners.  Section  1611(e)(1)(A)  of  the 
Act  provides,  with  some  exceptions, 
that  inmates  in  public  institutions  are 
not  eligible  for  payments  under  the 
Supplemental  Security  Income  program. 

The  purpose  of  these  matching 
programs  is  to  assist  SSA  in  enforcing  . 
these  provisions. 

C.  Authority  for  Conducting  the 
Matching  Program 

.Section  202(x)(l).  1611(e)(1)(A), 
202(x)(3).  and  1631(e)(1)(a)  of  the  Act. 

D.  Categories  of  Records  and 
Individuals  Covered  hy  the  Matching 
Programs 

State  and  Local  Government  Prison 
Systems  will  submit  names  and  other 
identifying  information  of  prisoners 
from  Prisoner  Data  Systems.  The  SSA 
Master  Files  of  Social  Security  Number 
Holders  and  Social  Security  Number 
Applications  contains  the  SSNs  and 
identifying  information  for  all  SSN 
holders.  The  SSA  Master  Beneficiary 
Record  and  Supplemental  Security 
Income  Record  contain  beneficiary’  and 
payment  information. 

E.  Inclusive  Dates  of  the  Match 

These  matching  programs  shall 
become  effective  40  days  after  a  copy  of 
the  model  agreement,  as  approved  by 
the  responsible  Data  Integrity  Board,  is 
sent  to  Congress  and  the  Office  of 
Management  and  Budget  (0MB)  (or  later 


if  0MB  objects  to  some  or  all  of  the 
agreement),  or  30  days  after  publication 
of  this  notice  in  the  Federal  Register,  or 
after  both  parties  to  each  individual 
agreement  have  signed  the  agreement, 
w’hichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met 

IFR  Doc.  95-3673  Filed  2-14-95,  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  R-95-1762;  FR-3709-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration.  Hl  iD 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  de.scribed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  receiveo 
within  thirty  (30)  days  from  the  date  oi 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposeo 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below',  to  OMB  for  review’,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2J  tne 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  member-' 
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Dated.  February’  2, 1995. 
David  S.  Cristy, 


of  the  public  will  be  affected  by  the 
proposal:  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  IJ.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  li.S.C.  3535(d). 


Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Section  8  Moderate 
Rehabilitation:  Rent  Adjustments: 
Annual  and  Special  Adjustments: 
Comparability  Studies:  and  Rent 
Reductions  (FR-3709). 

Office:  Public  and  Indian  Housing. 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  801(c)  of  the  HUD  Reform  Act 
of  1989  recognized  HUD’s  authority  to 
perform  comparability  studies  “in 
order  to  establish  rents  that  are  not 
materially  different  from  rents 


charged  for  comparable  unassisted 
units.”  Section  142  of  the  Housing 
Community  Development  Act  of  1992 
allows  HUD  to  give  special  rent 
adjustments  for  increased  costs  due  to 
expiration  of  real  property  tax 
exemption.  Section  8(c)(2)(B)  of  the 
United  States  Housing  Act  allows 
HUD  to  make  special  rent  adjustments 
for  “similar  costs,”  other  than  those 
enumerated,  to  the  extent  HUD 
determines  such  adjustments  are 
necessary  to  reflect  increase  expenses 
of  owning  and  maintaining  the  units. 

Form  Number:  None. 

Respondents:  Businesses  or  Other  For- 
Profit,  Not-For-Profit  Institutions. 
Federal  Government,  and  State,  Local, 
or  Tribal  Government. 

Reporting  Burden: 


Number  of 
respondents 

Frequency 
of  response 

Hours  per 
response  ~ 

Burden 

hours 

Information  Collection . 

.  797 

1 

9.74 

7,761 

Total  Estimated  Burden  Hours:  7,761 
Status:  New'. 

Contact:  Madeline  Hasting,  HUD,  (202) 
708-2841;  Joseph  F.  Lackev,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  February  2. 1995. 

IFR  Doc.  95-3727  Filed  2-14-95;  8.45  am] 
BILLING  CODE  4210-01-M 


[Docket  No.  N-95-3884] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperw-ork 
Reduction  Act.  The  Department  is 
i  soliciting  public  comments  on  the 
subject  propsal. 

j  ADDRESSES:  Interested  persons  are 

}  invited  to  submit  comments  regarding 
j  this  proposal.  Comments  must  be 

j  received  within  thirty  (30)  days  from  the 
[  date  of  this  Notice.  Comments  should 
j  refer  to  the  proposal  by  name  and 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  oftbe  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Papenvork  Reduction 
Act  (44  U.S.C.  Chapter  35).  • 

The  Notice  lists  the  follow'ing 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (7) 


and  (8)  the  names  and  telephone 
numbers  of  an  agenev  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3.507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d) 

Dated:  February  2. 1995. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
.Management  Policy  and  Management 
Division 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  American  Housing  Survey — 

1995  National  Sample 
Office:  Policy  Development  and 
Re.search 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 

The  1995  AHS-National  is  a 
longitudinal  study  that  collects 
current  information  on  the  quality, 
availability,  and  cost  of  the  hotising 
inventory.  It  also  provides 
information  on  the  characteristic  of 
occupants.  Federal  and  local 
government  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Form  Number:  AHS-21 .  22,23,  26(L),  |S 


should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  New 


whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 


28(L)  and  398 

Respondents:  Individuals  or  Households 
Reporting  Burden: 


Number  of 

Frequency 

Hours  per 

Burden  i 

j  respondents 

of  response 

response 

hours  1 

Survey 


59,000 


1 


.54 
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Total  Estimated  Burden  Hours:  31,911 
Status:  Reinstatement  with  changes 
Contact:  Duane  T.  McGough,  HUD, 
(202)  708-1060;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

Dated:  February  2, 1995. 

(FR  Doc.  95-3728  Filed  2-14-95;  8:45  ami 
BILLING  CODE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  N-95-3883] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DATES:  Comments  must  be  received  on 
or  before  February  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone  no. 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  for 
expedited  processing  an  information 
collection  package  with  respect  to 
“Impact  of  Disaster  on  Low-Income 


Rental  Housing:  Lessons  from  the 
Northridge  Earthquake”.  HUD  is 
requesting  a  10  day  OMB  review  of  this 
information  collection. 

HUD  is  interested  in  learning  as  much 
as  possible  from  the  recent  earthquake 
experience  in  Los  Angeles  so  that  the 
multifamily  rebuilding  process  occurs 
efficiently  and  loss  of  low-income  rental 
housing  can  be  minimized  when  the 
next  large-scale  disaster  strikes.  This 
study  will  provide  HUD  systematic 
information  about  the  impact  of  the 
earthquake  on  low-income  rental 
housing. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  from  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  numbers  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  informfftion  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Dejjartment  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Dated:  February  1, 1995. 

Michael  A.  Stegman, 

Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Information  Collection 
Associated  with  the  “Impact  of  Disaster 
on  Low-Income  Rental  Housing:  Lessons 
from  the  Northridge  Earthquake”. 

Office:  Office  of  Police  Development 
and  Research 

Description  of  the  need  for  proposed 
information  and  its  proposed  use:  On 
January  17, 1994,  a  severe  earthquake 
struck  the  Los  Angeles  metropolitan 
area,  causing  considerable  damage  to 
area  housing.  Reconstruction  presented 
a  major  challenge  for  local,  state  and 
federal  housing  officials,  especially 
reconstruction  of  low-income  rental 
housing,  a  segment  of  the  market 
particularly  vulnerable  to  loss.  The 
study  will  provide  systematic 
information  about  the  impact  of  the 
Northridge  earthquake  on  low-income 
rental  housing.  Four  data  collection 
instruments  will  be  used:  (1)  the 
Property-Owner  Survey  will  be  used  to 
address  a  number  issue,  including  the 
extent  of  earthquake  damage,  the 
physical  and  financial  characteristics  of 
damaged  properties,  owner 
reconstruction  plans  and  financing,  and 
recommended  improvements  to  public 
assistance  programs;  (2)  the  Sample 
Monitoring  Survey  will  explore  major 
changes  in  reconstruction  plans  stated 
during  the  initial  data  collection  effort; 
(3)  the  Follow-up  Surveys  will 
determine  progress  of  reconstruction 
efforts,  and  identify  major  changes  in 
stated  reconstruction  plans;  and  (4)  the 
case  study  interview  guide  will  detail 
the  resources  being  used  for 
reconstruction  and  problems  being 
encountered  by  owners  as  well  as 
detailed  characteristics  of  the  projects 
before  and  after  the  quake. 

Form  Number:  None 

Respondents:  Property  Owners  of 
properties  affected  by  the  Northridge 
Earthquake 

Frequency  of  Submission:  On  time. 

Reporting  Burden: 


Form 

Respondents 

No.  of  re¬ 
spondents 

Time  to 
complete 

Frequency 

Burden 

hours 

Property-owner  . 

Property-owners  . 

250 

30  min  ... 

1 

12£ 

Sample  monitoring . 

Property-owners  . 

60 

5  min  . 

1 

Follow-up  . 

Property-owners  . 

200 

10  min  ... 

1 

33.J 

Case  study . 

Property-owners  . 

20 

120  min  . 

1 

4( 
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SECTION  A:  JUSTIFICATION 


A.1  Circumstances  That  Make  Information  Collection  Necessary 

On  January  17,  1994,  a  severe  earthquake  struck  the  Los  Angeles  metropolitan  area, 
causing  considerable  damage  to  area  housing.  Reconstruction  presented  a  major  challenge  for 
local,  state  and  federal  housing  officials,  especially  reconstruction  of  low-income  rental  housing, 
a  segment  of  the  market  particularly  vulnerable  to  loss.  This  study  will  provide  the  U.S. 
Department  of  Housing  and  Urban  Development  (HUD)  systematic  information  about  the  impact 
of  the  Northridge  earthquake  on  low-income  rental  housing. 

Several  factors  exacerbate  the  problems  related  to  reconstruction  in  the  low-income 
segment  of  the  rental  market.  In  some  instances  It  may  not  be  economically  viable  to  rebuild  low- 
income  rental  properties  because  the  return  on  investment  Is  too  small;  in  others  it  may  be 
profitable  to  rebuild  low-income  housing,  but  for  a  higher  income  clientele.  Although  assistance 
programs  can  mitigate  some  of  these  exacerbating  factors,  experience  in  the  aftermath  of  the 
Loma  Prieta  earthquake  suggests  It  may  be  more  difficult  to  use  public  assistance  to  reconstruct 
multifamily  as  opposed  to  single-family  buildings,  and  therefore  more  difficult  to  rebuild  low- 
income  rental  housing.’  This  study’s  ultimate  goal  Is  to  insure  that  HUD  policy-makers  learn  as 
much  as  possible  from  the  recent  earthquake  experience  in  Los  Angeles  so  that  the  multifamily 
rebuilding  process  occurs  efficiently  and  so  that  loss  of  low-income  rental  housing  can  be 
minimized  when  the  next  large-scale  disaster  strikes. 

Specifically,  the  study’s  objectives  are  as  follows: 

■  To  estimate  the  extent  of  damage  to  Los  Angeles  area  low-income  rental  housing. 

■  To  document  the  financial,  physical  and  other  characteristics  of  damaged  low-income 
properties,  before  and  after  the  earthquake. 

■  To  estimate  the  extent  to  which  damaged  low-income  rental  properties  are  being  rebuilt 
and  retained  for  low-income  occupancy. 

■  To  document  the  financial  resources  low-income  rental  property-owners  employ  for 
reconstruction,  including  federal,  state  and  local  disaster  assistance. 

■  And,  finally,  to  assess  housing  and  emergency  relief  programs  and  recommend  potential 
improvements  so  that  the  supply  of  low-income  housing  is  preserved  and  restored  as 
efficiently  as  possible  after  future  disasters. 

To  meet  these  objectives,  the  study  \will  employ  a  multifaceted  information-gathering 
approach.  To  the  extent  possible,  the  study  will  rely  on  analysis  of  existing  automated  datasets 


’  See  Comerio,  Mary,  John  Landis,  and  Yodan  Rolfe.  1994.  Post-Disaster  Residerttial  Building.  Draft  Report, 
institute  of  Urban  and  Regional  Development,  University  of  California  at  Berkeley. 
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and  documentation  of  federal,  state  and  local  earthquake  assistance  programs,  however 
information  from  these  sources  Is  of  limited  utility.  Secondary  information  can  help  sketch  a 
profile  of  damaged  low-income  rental  housing,  for  example,  but  can  not  indicate  what  share  of 
damaged  properties  will  be  rebuilt.  To  supplement  secondary  information,  therefore,  the  study 
will  survey  owners  of  earthquake-damaged  low-income  rental  properties  to  solicit  first-hand 
information  about  reconstruction  plans,  obstacles  to  reconstruction,  and  the  effectiveness  of 
current  public  assistance  programs. 


A.2  Use  and  Users  of  Information-Overview  of  Data  Requirements 

The  purpose  of  the  Information  collected  under  this  project  is  to  help  document  the 
Northridge  earthquake’s  impact  on  Los  Angeles  area  low  income  rental  housing  and  to  aid  in  the 
assessment  public  disaster  assistance  programs.  The  data  will  be  used  by  the  Urban  Institute 
(Ul)  and  its  subcontractor,  Hamilton,  Rabinovitz  and  Alschuler,  Inc.  (HR&A),  to  prepare  initial  and 
final  reports  for  HUD’s  Office  of  Policy  Development  and  Research.  The  purpose  for  each  of  the 
study’s  four  data  collection  instruments  is  outlined  below: 

■  Property-Owner  Survey.  A  property-owner  survey  instmment  (see  Annex  A)  will  be 
administered  by  telephone  to  a  stratified,  random  sample  of  250  property-owners  during 
the  study’s  initial  data  collection  cycle.  It  will  ask  about  a  range  of  issues,  including  the 
extent  of  earthquake  damage,  the  physical  and  financial  characteristics  of  damaged 
properties,  owner  reconstruction  plans  and  financing,  and  recommended  improvements 
to  public  assistance  programs. 

■  Sample  Monitoring  Survey.  A  sample  monitoring  instrument  (see  Annex  B)  will  be 
administered  by  telephone  to  a  subset  of  the  sampled  property-owners  approximately  four 
months  after  administration  of  the  initial  Instrument.  This  instrument  will  explore  major 
changes  in  reconstruction  plans  stated  during  the  initial  data  collection  effort. 

■  Follow-Up  Surveys.  Follow-up  sun/eys  will  be  conducted  by  telephone  for  two  subsets  of 
the  property-owner  sample  according  to  their  response  about  reconstruction  plans  at  the 
time  of  the  initial  survey  (or  the  sample  monitoring  process  if  they  were  contacted  then) 
Specifically,  follow-up  surveys  will  be  administered  to  1)  property-owners  who  initially 
planned  to  rebuild  (see  Annex  C),  and  2)  property-owners  who  initially  were  undecided 
about  reconstruction  (see  Annex  D).  These  two  instruments  will  determine  the  progress 
of  reconstruction  efforts,  and  identify  major  changes  in  stated  reconstmction  plans. 

■  Case  Studies.  Case  studies  of  20  damaged  low-income  properties  will  be  conducted  to 
provide  a  detailed  illustration  of  the  resources  being  used  for  reconstruction  and  problems 
being  encountered  by  owners.  Case  studies  will  also  detail  the  physical  characteristics 
and  financial  status  of  properties  prior  to  the  quake,  the  level  of  damage  sustained,  and 
the  process  involved  with  applying  for  and  using  public  disaster  assistance.  Case  studies 
will  follow  an  interview  guide  (see  Annex  E),  and  will  be  conducted  in-person  during  the 
study’s  initial  data  collection  phase. 

Along  with  initial  and  final  reports,  the  research  team  will  transfer  the  results  of  the  study’s 
telephone  surveys  to  HUD  in  an  automated  form. 
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A.3  ,  Consideration  of  the  Use  of  Improved  Information  Technology. 

The  Urban  Institute  and  HR&A  will  use  all  available  information  technology  in  an  effort  to 
efficiently  gather  information  from  a  population  in  which  data  collection  is  traditionally  difficult  and 
to  reduce  the  burden  to  respondents. 

To  minimize  the  number  of  calls  required  to  locate  owners  of  properties  sampled  for  the 
initial  telephone  survey,  the  property  sample  will  be  address-matched  against  existing  automated 
data  files  to  identify  telephone  numbers.  The  first  resource,  FEMA’s  automated  disaster 
assistance  file,  provides  information  about  applicants  for  FEMA  assistance  after  the  Northridge 
earthquake  including  those  identified  as  multi-family  apartment  building  owners.  To  the  extent 
a  merge  with  the  FEMA  file  leaves  gaps  In  our  contact  information,  the  research  team  will  use  the 
Assessor’s  parcel  numbers  for  sampled  properties  (provided  on  an  automated  California  Office 
of  Emergency  Services  dataset)  to  address-match  sampled  properties  with  a  proprietary  database 
maintained  by  TRW-REDI.  The  TRW-REDI  data  Include  information  on  the  owner’s  name  and 
their  telephone  numbers.  As  a  final  resource,  CD-ROMs  with  personal  and  business  telephone 
numbers  will  be  used  to  locate  missing  contact  information. 

Once  contact  has  been  made  with  an  eligible  respondent,  a  Computer  Assisted  Telephone 
Interview  (CATI)  system  will  guide  the  interviewer  through  the  questionnaire.  A  CATI  system 
reduces  respondent  burden  because  it  selects  the  correct  question  sequence  based  on  the 
respondent’s  previous  answers  allowing  the  interviewer  to  concentrate  on  reading  the  question 
and  entering  the  response,  not  searching  for  the  correct  next  question.  This  technology  also 
requires  the  entry  of  consistent  data  which  falls  Into  appropriate  ranges  thus  efimlnating  editing 
time  while  the  respondent  is  on  the  telephone.  A  CATI  system  will  be  used  for  all  three  of  the 
study’s  telephone  surveys. 


A.4  Efforts  to  Identify  Duplication 

This  study  will  build  on,  not  duplicate  existing  information  about  the  reconstmction  of 
housing  in  the  aftermath  of  a  disaster.  This  is  the  first  such  effort  to  collect  systematic,  first-hand 
information  about  the  impact  of  disaster  on  low  income  rental  housing  and  the  effectiveness  of 
public  support  for  reconstruction  of  housing  in  this  segment  of  the  housing  market. 


A.5  Why  Similar,  Already  Available  Data  Cannot  Be  Used 

.  As  noted  above,  this  is  the  first  such  effort  to  collect  systematic,  first-hand  information 
about  the  impact  of  disaster  on  low  income  rental  housing.  Nevertheless,  every  attempt  will  be 
made  to  use  existing  automated  data  sources  to  meet  the  study’s  objectives.  These  sources  are 
described  below,  and  include  1 )  Information  about  earthquake  damage  to  residential  structures, 
and  2)  information  about  apartment  owner  applications  for  government  assistance  to  repair 
earthquake  damage. 

■  Earthquake  Damage  to  Residential  Structures.  The  California  Office  of  Emergency 
Services  (OES)  dataset  provides  comprehensive  information  on  residential  building 
damage  caused  by  the  Northridge  earthquake.  The  OES  was  responsible  for  initially 
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assembling  the  damage  database  in  the  months  following  the  earthquake  and  continues 
to  be  responsible  for  the  day-to-day  maintenance  of  the  data  at  this  time.  This  database 
is  primarily  based  on  the  results  of  earthquake  damage  inspections  made  by  local  building 
and  safety  departments  in  the  study  area.  In  addition  to  information  about  the  extent  of 
damage  sustained  by  buildings  as  a  result  of  the  earthquake,  the  database  includes 
information  on  the  general  characteristics  of  the  inspected  buildings  (e.g.,  date  and  type 
of  construction).  OES  staff  have  also  merged  other  building  level  data  from  files  prepared 
by  the  County  Assessor. 

■  Applications  For  Assistance  To  Repair  Earthquake  Damage.  The  study  will  also  use 
datasets  maintained  by  federal,  state  and  local  agencies  that  record  owner  applications 
for  financial  assistance  to  repair  earthquake  damage.  These  data  sources  include  FEMA’s 
comprehensive  dataset  with  information  about  relief  applicants,  the  SBA’s  dataset 
regarding  applications  for  aid,  and  data  describing  applications  to  HDD’s  HELP  Program. 
Datasets  describing  state  and  local  programs  will  be  collected  and  utilized  to  the  extent 
such  these  sources  can  be  identified  and  obtained.  Together  these  datasets  can  provide 
a  comprehensive  profile  of  participation  in  government  assistance  programs  by  owners 
of  damaged  apartment  buildings. 


A.6  Minimizing  the  Burden  to  Small  Businesses  and  Other  Small  Entities. 

This  study’s  major  research  objectives  necessitate  collection  of  first-hand  information  about 
the  experiences,  intentions,  and  motivation  of  owners  of  properties  damaged  by  the  earthquake. 
Having  said  that,  as  discussed  in  item  A.3,  the  use  of  a  CATI  system  minimizes  the  burden 
•associated  with  the  means  of  administering  the  study’s  three  telephone  surveys.  To  minimize  the 
burden  for  individual  case  study  respondents,  every  attempt  will  be  made  to  minimize  overlap 
between  case  study  and  telephone  survey  samples. 


A.7  Consequences  of  Less  Frequent  Data  Collection. 

As  noted  above,  the  project  includes  an  initial  data  collection  phase  during  which  a 
telephone  survey  and  case  studies  will  be  conducted,  and  two  follow-on  telephone  sun/eys”the 
monitoring  survey  approximately  4  months  after  the  Initial  data  collection  phase,  and  a  follow-up 
survey  about  4  months  after  that. 

The  study’s  follow-on  surveys  are  important  because  of  uncertainty  about  the  earthquake’s 
long-term  impact  on  the  low-income  segment  of  the  Los  Angeles  rental  housing  market.  In  the 
absence  of  any  previous  studies  of  this  issue,  it  is  unclear  whether  property  owners  will  adhere 
to  their  initial  decisions  about  reconstruction,  or  for  that  matter  whether  reconstruction  plans  will 
actually  be  carried  out.  For  instance,  initial  support  for  reconstruction  may  be  undermined  by 
problems  associated  with  financing  improvements.  Therefore,  the  pofenf/a/ consequence  of  not 
conducting  the  project’s  two  follow-on  surveys  would  be  to  provide  an  inaccurate  description  of 
the  earthquake’s  impact. 
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A.8  Special  Circumstances  Requiring  Inconsistency  with  5  CFR  1320.6. 

All  data  collection  procedures  and  data  collection  instruments  have  been  designed  in  a 
manner  which  Is  in  compliance  with  all  sections  of  5  CFR  1320.6.  No  exceptions  are  requested. 


A.9  Consultations  with  Persons  Outside  the  Agency. 

The  survey  design  and  data  collection  instalments  have  been  developed  by  the  Urban 
Institute  and  the  its  subcontractor,  HR&A,  under  contract  with  HUD.  To  date,  development  of  the 
draft  instruments  has  involved  three  steps.  First,  specification  of  concepts  to  be  explored  through 
the  telephone  surveys  and  case  studies  by  project  staff  at  HUD,  Ul  and  HR&A,  with  subsequent 
review  by  other  members  of  the  HR&A  team  and  an  outside  expert  on  disaster  rebuilding  who 
previously  worked  on  policies  arising  from  the  Loma  Prieta  earthquake.  Second,  translation  of 
these  concepts  into  specific  questions  to  be  asked  of  owners  and,  for  the  telephone  surveys, 
response  options.  And,  third,  incorporation  of  feedback  on  the  draft  instruments  from  project  staff 
at  Ul  and  HUD. 


A.10  Confidentiality 

A  letter  of  introduction  from  the  Apartment  Owners  Association  of  Greater  Los  Angeles  will 
be  mailed  to  all  owners  in  the  sample,  urging  cooperation  in  providing  information  for  the  study 
and  stressing  the  confidentiality  of  responses  (see  Annex  F).  All  respondents  will  be  assured  that 
information  that  they  provide  will  remain  confidential,  and  that  they  can  refuse  to  answer  any 
individual  question  during  the  interview.  For  the  most  part,  analyses  will  present  data  at  an 
aggregate  level.  Where  necessary  for  illustrative  purposes,  information  about  the  experience  of 
a  particular  property-owner  or  at  a  particular  building  will  be  presented  without  identifying  the 
respondent’s  name  or  address.  No  names,  addresses,  or  telephone  numbers  wiU  be  included  in 
the  data  fries  delivered  to  HUD. 


A.1t  Justification  for  Questions  of  a  Sensitive  Nature 

Some  respondents  may  be  reluctant  to  answer  some  questions  because  of  their  sensitive 
nature,  especially  questions  about  the  financial  characteristics  of  damaged  properties.  In 
designing  the  telephone  questionnaires,  every  attempt  has  been  made  to  minimize  the  amount 
of  financial  information  requested,  however  this  information  is  essential  to  gauge  the  economic 
context  for  reconstruction  decisions  and  experience.  When  the  data  collection  instruments  are 
pre-tested,  a  spedal  effort  will  be  made  to  identify  questions  of  a  sensitive  nature  that 
respondents  are  unwilling  to  answer.  To  the  extent  possible,  these  questions  will  be  replaced. 

The  case  studies  will  require  more  detailed  financial  information,  however,  respondents 
will  be  forewarned  about  the  sensitive  nature  of  some  of  the  questions  to  be  asked,  and  given 
the  opportunity  not  to  participate.  Case  study  participants  should  only  include  respondents  willing 
to  reveal  financial  details  about  the  low-income  rental  property  in  question. 


8676 


Federal  Register  /  V^ol.  60.  No.  31  /  Wednesday,  February  15.  1995  /  Notices 


6 


A. 12  Estimates  of  Cost 

The  full  cost  of  this  study  including  survey  design,  sampling,  data  collection,  analysis  and 
report  preparation  is  $145,014. 


A.13  Estimates  of  Respondent  Burden 

The  total  estimated  burden  for  sun/ey  respondents  is  12,200  minutes  or  203  hours.  This 
total  is  broken  down  as  follows; 


Survey 

Instrument 

Estimated  No. 
of  Respondents 

Estimated  Mins. 

Per  Respondent 

Total 

Property-owner 

250 

30 

7,500 

Sample  monitoring 

60 

5 

300 

Follow-up 

200 

10 

2,000 

Case  study 

20 

120 

2,400 

12,200 


A. 14  Reasons  for  Change  In  Respondent  Burden 

This  is  a  one  time  data  collection  effort.  Question  does  not  apply. 


A. 15  Plans  for  Publication  and  Statistical  Tabulation. 

The  research  team  will  produce  two  reports  detailing  the  results  of  the  study’s  surveys. 
The  initial  report  will  present  findings  from  secondary  data  analysis,  the  initial  telephone  survey 
and  case  studies.  A  large  part  of  this  analysis  will  document  the  specific  outcomes  of  the 
Northridge  Earthquake,  however,  special  attention  will  be  given  to  considering  how  lessons  learnt 
from  this  disaster  can  be  applied  to  other  situations  involving  the  catastrophic  loss  of  housing. 
The  study’s  final  report  will  summarize  findings  from  the  initial  project  report  and  provide  an 
update  based  on  findings  from  the  sample  monitoring  and  final  survey  efforts.  This  update  will 
include  information  about  the  extent  to  which  low-income  rental  properties  are  being  rebuilt, 
reasons  for  these  decisions,  and  overall  implications  of  this  final  result  for  the  Los  Angeles  area. 
It  will  also  update  the  lessons  from  the  Northridge  Earthquake  that  can  be  applied  to  other 
disaster  situations. 
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SECTION  B:  STATISTICAL  METHODS  OF  DATA  COLLECTION 


B.1  Sampling  Method  and  Respondent  Universe. 


B.1.1  Estimating  the  Universe  of  Damaged  Low-income  Rental  Properties 

An  estimation  of  the  universe  of  damaged  low-income  rental  housing  will  form  the  study’s 
sampling  frame,  and  will  involve  three  steps:  1)  operational  definition  and  identification  of  the 
universe  of  damaged  rental  properties,  2)  operational  definition  and  estimation  of  the  universe 
of  low-income  housing,  and  3)  combination  of  datasets  to  create  a  database  with  damaged  low- 
income  rental  properties.  These  steps  are  described  in  detail  below. 

Damaged  Rental  Property  Universe.  Since  there  is  no  generally  accepted  definition  of 
what  constitutes  damaged  housing,  a  definition  is  required  to  conduct  empirical  analysis.  For  the 
purposes  of  this  study,  the  universe  of  "damaged"  buildings  is  defined  as  properties  in  Los 
Angeles  County,  inspected  for  earthquake  damage,  that  were  determined  by  local  building  and 
safety  inspectors  to  be  either  "unsafe"  for  occupancy  ("red  tagged"),  or  suitable  only  for  "limited 
entry"  occupancy  ("yellow  tagged"). 

Initial  analysis  of  the  OES  dataset  shows  that  almost  all  (95%)  of  the  residential  buildings 
inspected  for  damage  and  almost  all  (about  96%)  buildings  actually  damaged  in  the  Northridge 
earthquake  are  located  in  Los  Angeles  County.  We  therefore  do  not  plan  to  include  the  3,000 
red  and  yellow  tagged  properties  in  Ventura  County,  the  County  with  the  next  highest  damage 
level  after  Los  Angeles,  in  the  universe  for  sampling  because  of  the  modest  scale  of  damage 
relative  to  Los  Angeles  County,  and  because  it  is  likely  that  the  reconstruction  problems  in  Los 
Angeles  County  are  similar  to  those  experienced  in  Ventura. 

According  to  the  proposed  definition,  properties  with  one  or  more  units  that  are  not 
suitable  for  continuous  occupancy  are  considered  "damaged."  This  definition  excludes  inspected 
properties  that  were  found  to  be  "safe  for  regular  use"  ("green  tagged")  although  many  green 
tagged  buildings  have  sustained  considerable  cosmetic  and  non-life  threatening  structural 
damage.  Given  this  operational  definition  of  damaged  properties,  approximately  15%  of  all 
inspected  residential  properties  in  Los  Angeles  County  were  damaged  by  the  Northridge 
earthquake,  including  14,100  buildings  and  70,000  dwelling  units. 

In  this  study,  the  universe  of  damaged  rental  properties  is  restricted  to  multi-family 
stmctures  and  excludes  all  detached  single-family  units  occupied  by  renters.  Single  family 
properties  are  excluded  from  the  study  for  two  reasons.  First,  low-income  households  are  much 
less  likely  to  reside  in  single  family  rental  units  than  in  multi-family  structures.  Tabulation  of  1990 
Census  data  for  the  County  of  Los  Angeles  indicates  that  approximately  9%  of  all  low-income 
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households  resided  in  single  family  units,  while  91%  resided  in  multifamily  units.^  Second,  there 
is  no  readily  available  data  or  analytic  procedure  to  distinguish  owner-occupied  from  renter- 
occupied  single  family  units.^ 

There  are  two  useful  definitions  of  multi-family  properties:  the  HUD  definition  that  includes 
properties  with  four  or  more  rental  units,  and  the  Census  definition  that  indudes  any  building  with 
two  or  more  units.  For  sampling  purposes  we  will  use  the  Census  definition,  however  secondary 
data  analysis  will  be  performed  at  both  the  two  or  more  and  four  or  more  rental  unit  levels. 

Low-Income  Housing  Universe.  An  empirical  estimation  of  the  universe  of  low-income 
rental  housing  must  account  for  two  low-income  rental  housing  sub-groups: 

■  Properties  with  project-based  ^bsidies  and/or  HUD  mortgage  msuranc»-tfiese  dearly 
constitute  low-income  rental  housing; 

■  Properties  without  project-based  subsidies  or  HUD  insurance  that  are  occupied  by  low- 
incwne  households.* 

This  approach  offers  a  number  of  benefits.  To  start,  it  provides  a  meaningful  distinction 
between  two  types  of  low-income  housing  that  may  be  affected  differ^tly  by  disasters. 
Properties  with  project-based  subsidies  essentially  reserve  affordable  units  for  low-income 
households  regardless  of  mar1<et  forces,  so  it  is  particularly  important  to  understand  how  the 
owners  are  responding  to  the  financial  and  management  challenges  created  by  earthquake 
damage.  HUO-insured  properties  are  simdaily  of  special  interest. 

Also,  as  described  below,  this  approach  provides  a  straightforward  method  for  estimating 
the  universe  of  low-income  housing  2ffid  for  linking  that  universe  to  the  California  Office  of 
Emergency  Services  database  with  information  about  damaged  properties.  In  other  words,  it 
provides  a  clear  definition  of  the  sample  frame  needed  to  draw  damaged  property  samples  and 
to  estimate  sample  weights  for  calculation  of  population  parameters  fiXMn  sunrey  results.  Our 
methods  for  defining  the  two  sub-groups  are  detailed  below. 

■  Properties  with  Project-Based  Subsidies  or  HUD  Mortgage  Insurance.  This  sub-group 
consists  of  the  properties  identified  in  a  series  of  project-based  subsidy  and  HUD 
insurance  datasets  including  MIOLIS  himri  HUD,  the  California  Housing  Finance  Agency's 
Project  Management  database,  and  datasets  on  subsidized  prc^ts  maintained  by  local 
housing  agencies  sudi  as  die  City  of  Los  Angeles  Housing  Department.  Properties  may 


*  While  42%  of  LA  county's  single  family  rental  stock  is  located  in  the  San  Fernando  Valley,  which  includes  the 
epicenter  of  the  Northridge  Earthquake,  only  35%  of  the  single  family  rental  stock  in  the  Valley  is  occupied  by  very  low 
and  low-income  households,  compared,  for  example,  to  69%  of  the  single  famHy  rental  stodr  in  South  Central  LA. 

^  We  will  also  screen  out  condominium  buikings  aoid  focus  only  on  buildings  whose  primary  purpose  is  to  serve 
as  rental  housing. 

*  Our  method  does  not  explicitly  classify  properties  occupied  by  households  -with  tenant-based  subsidies  (e.g. 
Section  8  Certificates  and  Vouchers)  as  low-income.  In  the  Los  Angeles  area,  comparable  buildings  could  provide 
replacement  housing  for  households  receiving  tenant-based  subsidies. 
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appear  in  more  than  one  of  these  datasets,  so  standard  address  matching  techniques  will 
be  employed  to  assemble  a  single  database  with  one  record  for  each  assisted  or  HUD- 
insured  property. 

■  Other  Properties  Occupied  by  Low-income  Households.  There  is  no  direct  means  of 
identifying  low-income  housing  without  project-based  subsidies  or  HUD  insurance,  so  we 
will  rely  on  location  as  a  proxy  indicator  for  properties  that  can  be  so-classified.  For  this 
purpose  we  will  use  the  CDBG  block-level  eligibility  file. 

This  file  includes  special  Census  tabulations  of  the  >1990  block  group  level  population 
meeting  HUD’s  low  and  very-low-income  criteria-i.e.  the  population  in  households  with 
incomes  less  than  80  percent  of  the  HUD-adjusted  median  family  income  for  the  Los 
Angeles  area.  These  data  are  used  in  the  CDBG  program  to  identify  Census  block 
groups  that  qualify  for  area-benefit  expenditures,  and  for  the  purposes  of  the  current  study 
will  be  used  to  classify  Census  block  group  income  level.  Census  block  groups  in  the 
study  area  will  be  classified  as  either  "low-income"  or  "higher  income"  depending  the 
share  of  their  population  that  meets  HUD’s  low-income  standard  and  properties  located 
In  "low-income"  block  groups  (i.e.  those  with  a  low-income  population  share  above  a 
specified  threshold)  will  be  classified  as  low-income  properties. 

We  will  assess  the  impact  of  using  alternative  threshold  definitions  for  our  classification 
of  low-income  block  groups  on  the  estimated  size  of  the  low-income  housing  stock.  We 
are  most  interested  in  focusing  on  very-low-income  households  and  suspect  that  the 
proportion  of  buildings  occupied  by  low-  AND  very-low-income  households  is  large.  The 
threshold  will  be  established  at  a  level  that  roughly  equates  the  number  the  number  of 
housing  units  defined  as  low-income  for  the  purposes  of  this  study  with  the  number  of 
very-low-income  households  reported  In  the  1990  PUMS  data.  The  result  of  this  analysis 
will  a  database  that  identifies  low-income  Census  block  groups. 

Damaged  Low-income  Rental  Property  Database.  Development  of  a  sampling  frame  with 
damaged  low-income  rental  properties  will  involve  combination  of  the  set  of  damaged  rental 
properties  identified  from  the  California  Office  of  Emergency  Services  database  with  1)  the  set 
of  subsidized  and  HUD-insured  low-income  properties,  and  2)  the  set  of  Census  block  groups 
classified  as  low-income. 

Combination  of  the  OES  database  with  the  project-based  dataset  (subsidized  &  HUD- 
insured  projects)  will  be  performed  using  project  street  addresses.  Standard  address  matching 
techniques  will  be  employed,  though  to  maximize  the  likelihood  that  we  achieve  a  complete  merge 
we  will  also  use  any  additional  information  that  may  be  available  to  uniquely  or  partially  identify 
assisted  or  HUD-insured  rental  projects. 

The  damage  database  will  be  merged  with  the  set  of  Census  block  groups  classified  as 
low-income  for  this  study  using  the  latitude  and  longitude  indicators  found  on  the  OES  dataset 
to  place  damaged  properties  in  block  groups.  In  the  event  that  buildings  which  we  would  like  to 
match  are  missing  latitude  and  longitude  indicators,  we  will  geocode  these  buildings  using 
property  address  information. 

The  resultant  database,  henceforth  the  low-income  damage  database,  will  identify  all 


8680  Federal  Register  /  Vol.  60.  No.  31  /  Wednesday.  February'  15.  1905  /  Notices 


10 

damaged  low-income  multi-family  properties  in  the  study  area  including  their  status  as  either  a 
project-based  or  block-group  classified  low-income  property.  Properties  identified  as  low-income 
in  both  the  project-based  and  block-group  matches  will  be  assigned  to  the  project-based  category. 


B.1^  Selecting  a  Stratified  Random  Sample  of  Damaged  Properties 

In  order  to  conduct  a  telephone  survey  of  owners  of  damaged  low-income  properties,  a 
stratified  random  sample  will  be  drawn  from  the  low-income  damage  database.  The  key  tasks 
and  issues  related  to  the  sampling  procedure  are  described  below. 

A  stratified  random  sample  of  damaged  properties  will  be  drawn  from  the  damaged  low- 
income  rental  housing  database.  Our  target  sample  is  250  properties,  but  to  account  for  non¬ 
responses  due  to  difficulties  in  locating  property-owners  and  refusals  to  participate  in  the 
telephone  survey  we  will  draw  an  initial  sample  of  400  properties.  We  will  stratify  the  sample  to 
ensure  that  an  acceptable  level  of  precision  is  obtained  for  important  sub-sets  of  the  population 
of  damaged  properties.  We  propose  to  stratify  the  initial  sample  of  400  damaged  low-income 
rental  properties  in  two  dimensions  and  then  draw  the  target  250  property  sample  from  the  two 
strata.  The  strata  include: 

■  Extent  Earthquake  Damage-Red  or  Yellow  Tagged  Properties.  Damage  data  obtained 
from  the  City  of  Los  Angeles  suggest  that  red  tagged  properties  comprise  approximately 
20%  of  ail  yellow  and  red  tagged  buildings.  Increasing  the  precision  of  the  population 
parameters  for  red  tagged  properties  is  especially  Important  since  they  sustained  the 
heaviest  danage  and  are  probably  the  best  candidates  for  permanent  removal  from  the 
low-income  housing  stock.  Since  a  simple  random  sample  of  250  properties  would  yield, 
on  average,  about  50  red  tagged  properties,  stratification  is  necessary  to  increase  the 
sample  of  red  tagged  properties.  Our  target  sample  for  red-tagged  properties  is  between 
100-125. 

■  Low-Income  Housing  Category-Project-  or  Location-Identified  Properties.  It  is  likely  that 
the  sample  of  250  buildings  will  have  to  be  stratified  to  ensure  an  adequate  number  of 
properties  with  project-based  subsidies  or  HUD  insurance-i.e.  those  identified  using  a 
project-based  method.  According  to  the  1990  Census,  only  about  17  percent  of  Los 
Angeles  County  very-low-income  households  reside  In  subsidized  housing-a  simpie- 
random  sample  mi^t  therefore  under-represent  this  portion  of  the  market.  The 
distribution  of  the  target  sample  between  project-  and  location-identified  properties  is 
necessarily  conditional  on  the  extent  and  distribution  of  damage  to  properties  in  each 
category.  If  only  a  small  proportion  of  the  damaged  low-income  stock  consists  of 
properties  with  project-based  subsidies  or  HUD  insurance,  sample  stratification  would  be 
adjusted  accordingly. 


B.1.3  Selecting  a  Case  Study  Sample 

The  case  study  sample  will  be  selected  from  the  low-income  damage  database  using  an 
opportunistic,  non-random  method  to  illuminate  an  number  of  specific  issues.  Based  on  previous 
expenence  witti  apar^ent  owner  case  studies  in  Los  Angeles,  we  expect  that  a  large  pool  of 
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potential  respondents  will  be  required  to  obtain  our  target  sample  of  20  properties.  The  specific 
property  categories  that  are  of  interest  appear  below.  These  property  categories  are  too 
numerous  to  permit  strict  stratification  (given  target  sample  size  and  budget),  but  every  effort  will 
be  made  to  ensure  the  target  sample  incorporates  properties  to  illustrate  each  category.  Not  all 
of  the  property  categories  are  mutually  exclusive,  so  some  case  study  respondents  may  satisfy 
more  than  one  criteria. 

The  first  task  in  identifying  a  case  study  sample  will  be  identifying  a  pool  of  potential 
respondents  for  each  property  category.  As  noted  above,  in  general  we  prefer  not  to  select 
respondents  from  the  study’s  stratified  random  sample  of  properties  (to  avoid  additional 
respondent  burden),  however  for  practical  reasons  it  may  be  preferable  to  identify  some  case 
study  participants  this  way.  In  some  instances  we  can  identify  a  pool  of  potential  respondents 
independent  of  the  initial  telephone  sun/ey;  in  other  instances  we  need  responses  from  the  initial 
telephone  survey  to  help  us  identify  potential  respondents. 

The  following  discussion  addresses  how  we  will  identify  a  pool  of  potential  respondents 
for  each  property  category: 

■  Properties  Being  Rebuilt  With  Public  Assistance.  Case  studies  of  properties  being  rebuilt 
with  public  assistance  will  include  at  least  one  participant  for  each  major  federal,  state  and 
local  assistance  program.  For  example,  properties  receiving  funding  from  the  Housing 
Earthquake  Loan  Program  (HELP)  are  of  special  interest,  as  are  those  who  assisted  by 
the  HUD  (FHA)  Risk  Sharing  Program  which  is  providing  reinsurance.  The  pool  of 
potential  respondents  for  this  category  of  properties  will  consist  of  successful  applicants 
for  these  various  programs.  These  properties  will  be  identified  on  the  automated  datasets 
described  above. 

■  Properties  Being  Rebuilt  With  Private  Finance.  It  is  more  difficult  to  identify  a  pool  of 
potential  respondents  planning  to  rebuild  with  private  funds.  In  the  absence  of  a  better, 
source,  potential  respondents  will  be  identified  through  responses  to  the  study’s  initial 
telephone  survey. 

■  Properties  Not  Being  Rebuilt.  Properties  in  this  category  are  of  interest  because  they  are 
likely  to  provide  some  of  the  best  insights  into  the  problems  associated  with  reconstmction 
(such  as  problems  securing  bank  forbearance  on  existing  debt).  Potential  respondents 
will  be  identified  from  respondents  to  this  study’s  initial  telephone  survey. 

■  Properties  For  Which  Reconstruction  Is  Undecided.  Again,  in  the  absence  of  a  better 
source,  potential  respondents  will  be  identified  from  respondents  to  this  study’s  initial 
telephone  survey. 

■  Ghost  Town  Properties.  Also  of  interest  are  properties  located  in  an  area  identified  as  a 
"ghost  town"  following  the  earthquake-that  is,  an  area  with  a  spatial  concentration  of 
damaged  properties  where  mot  much  reconstruction  has  occurred  yet.  A  pool  of  potential 
respondents  will  be  identified  by  cross-matching  the  areas  we  understand  to  be  "ghost 
towns"  with  the  damaged  low-income  rental  property  database  using  Census  block  groups. 
HR&A  will  request  the  City  of  Los  Angeles  Housing  Department  to  provide  estimates  of 
the  spatial  extent  of  "ghost  towns." 
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■  Properties  Owned  by  Non-Profits.  Non-profit  ownership  likely  poses  a  unique  set  of 
problems  related  to  reconstmetion.  so  it  is  important  to  include  at  least  one  case-study  of 
this  kind  of  property.  A  pool  of  non-profit  owned  properties  will  be  identifiable  (by 
property-owner  name  or  specific  flag)  from  secondary  data  sources. 

■  Properties  Owned  by  Limited  Partnerships.  Initial  reports  following  the  earthquake 
suggested  that  limited  partnership  owners  experienced  unique  problems  in  securing 
reconstmetion  assistance.  A  pool  of  potential  case  study  respondents  in  this  category  will 
be  identified,  to  the  extent  possible,  using  property-owner  names  from  the  secondary 
datasets.  If  necessary  a  respondent  pool  can  be  assembled  from  responses  to  the  initial 
telephone  survey. 

Regardless  how  the  pool  of  potential  respondents  is  identified,  selection  of  the  final  case 
study  sample  will  involve  a  separate  telephone  request  for  participation.  These  calls  will  be 
performed  by  HR&A  staff  simultaneous  with  and  subsequent  to  the  Initial  telephone  survey. 


B.2  Procedures  to  Deal  with  Non-Response 

A  number  of  techniques  will  be  used  to  maximize  response  to  the  telephone  survey, 

including; 

■  A  letter  of  introduction  from  the  Apartment  Owners  Association  of  Greater  Los  Angeles. 
This  correspondence  will  be  mailed  to  owners  of  all  sampled  properties  prior  to  the  initial 
survey,  urging  cooperation  in  providing  Information  for  the  study. 

■  Repeat  calls  to  locate  respondents.  Owners  will  be  contacted  six  times,  with  contacts 
being  attempted  in  the  evening  as  necessary.  If  the  property-owner  Indicates  that  the 
property  manager  is  a  more  appropriate  respondent  for  some  questions,  a  follow-up 
interview  with  the  manager  will  be  conducted.  Out-of-town  owners  will  be  contacted  in  the 
same  way  as  in  Los  Angeles  owners. 

■  Replacement  from  sample  reserve.  Non-responses  or  other  conditions  leading  to  the 
conclusion  that  the  sampled  property  is  inappropriate  for  inclusion  (e.g.  the  property  is  not 
a  rental  property),  will  be  replaced  from  the  reserve  sample  of  150  properties  as 
necessary  to  obtain  a  completed  target  sample  of  250  building  owners.  Because 
replacement  of  refusals  may  create  biases,  known  characteristics  of  all  non-respondents 
will  be  compared  with  the  characteristics  of  respondents  and  aggregate  characteristics  of 
the  damage  database  to  assess  the  likelihood  and  nature  of  any  non-response  biases. 


B.3  Pretesting  of  Procedures 

The  initial  telephone  survey  instrument  will  be  pretested  on  five  property-owners  not 
included  in  the  study’s  sample.  This  procedure  will  identify  areas  where  questions  are  unclear 
to  owners  or  fail  to  produce  the  type  of  information  originally  intended,  check  the  estimated  time 
burden  involved  for  respondents,  and  identify  questions  of  a  sensitive  nature  that  respondents  are 
unlikely  to  answer.  Findings  from  the  pretest  and  recommended  changes  to  the  instruments  wHI 
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be  reported  in  a  memo  for  Urban  Institute  and  HUD  review.  On  approval  of  the  GTM,  appropriate 
modifications  will  be  made  to  the  draft  instmment. 


B.4  Persons  Responsible  for  Statistical  Aspects  of  the  Design 

The'  sampling  plan  for  this  project  was  developed  by  HR&A,  with  guidance  from  the  Urban 
Institute  The  study  is  being  directed  by  Patrick  Boxall  of  the  Urban  Institute  (202-857-8730).  The 
sampling  methodology  was  developed  under  the  direction  of  Francine  Rabinovitz  of  HR&A  (818- 
509-7333)  HR&A  will  be  responsible  for  selecting  the  telephone  suwey  and  case  study  samples. 


f 
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ANNEX  A 

PROPERTY-OWNER  QUESTIONNAIRE 


Interview  Date: 


Recall: 


PROPERTY  OWNER'S  QUESTIONNAIRE 


A.  PROPERTY  OWNER  SCREENER 

A1.  Hello,  my  name  is  {INTERVIEWER'S  NAME}  and  I  am  calling  on  behalf  of  the  U.S.  Department  of  Housing 
and  Urban  Development  about  the  damage  to  the  property/complex  you  own  at  ENTER 

ADDRESS _ from  the  January  17,  1994  earthquake  in  Los  Angeles.  May  I  please  speak  to 

(OWNER'S  NAME}? 


SPEAKING  . 

AVAILABLE  NOW  . 

AVAILABLE  LATER . 

DOES  NOT  KNOW  OWNER  . 
OWNER  HAS  NEW  NUMBER 
MANAGER  NOT  OWNER  .  . 
OTHER  RESULT . 


ID  GO  TO  A4 
2D  GO  TO  A4 

2  □  SET  APPOINTMENT  AND  RECALL 

4  □  GO  TO  A2 

5  □  GET  NEW  NUMBER  AND  ADDRESS 

6  □  GO  TO  A3 

7  □  RECORD  ON  CALL  RECORO 


A2.  Have  I  reached  |{  }){  }•{  }? 


YES 


1 


□  GO  TO  A3 


NO  .  .  . 


2  □  THANK  RESPONDENT  AND 

TERMINATE 


A3.  That  is  the  number  I  dialed,  do  you  have  a  new  number  or  address  for  (OWNER'S  NAME}? 


YES  .  1  □  RECORD  NEW  NUMBER  AND 

ADDRESS  AND  RECALL 

DOES  NOT  KNOW  OWNER .  2  □  THANK  RESPONDENT  AND  RECORD 

RESULT 
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PROPERTY  OWNER'S  QUESTIONNAIRE 


A4  We  are  conducting  this  study  to  learn  how  the  Federal  government  can  improve  programs  to  assist  multifamiiy 
housing  owners  when  a  disaster  like  an  earthquake  occurs.  Your  participation  in  this  study  is  voluntary  but  it 
is  very  important.  You  have  probably  received  or  will  receive  a  letter  from  the  Apartment  Owners  Association 
of  Greater  Los  Angeles  urging  you  to  participate  if  you  are  called.  All  of  your  answers  are  confidential.  Your 
answers  will  not  affect  any  application  you  have  on  file  now  for  federal,  state,  local  or  private  assistance  to 
repair  or  rebuild  your  propertyfcomplex. 


Do  you  own,  either  yourself  or  with  a  group,  the  property/complex  listed  above? 


YES  . 1  □  GO  TO  A7 

NO . 2  □  GO  TO  A5 


A5.  Do  you  represent  the  owner(s)  of  this  property  and,  if  so,  can  you  answer  detailed  questions  about  the 
damage  sustained  by  this  property  in  the  earthquake  and  plans  for  repair/reconstruction? 

YES  . 1  □  GD  TO  A7 

NO . 2  □  GO  TO  A6 

A6.  Do  you  know  the  owner’s  address  and  telephone  number? 

YES  . 1  □  RECORD  BELOW,  THANK 

RESPONDENT  AND  TERMINATE 

NO . 2  □  THANK  RESPONDENT  AND 

TERMINATE 


DWNER  ADDRESS  AND  NUMBER 


A7.  is  this  a  rental  property? 


YES  . 1  □ 

ND . 2  □  THANK  RESPONDENT  AND 

TERMINATE 


B6B6 
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PROPERTY  OWNER'S  QUESTIONNAIRE 


A8.  U  this  a  multi-family  property  (with  i'Mo  or  more  units)? 


YES  . 1  □ 

NO .  . 2  □  THANK  RESPONDENT  AND 

TERMINATE 


A9.  What  color  tag  did  the  property/complex  initially  receive  as  a  result  of  the  earthquake? 


RED  . 1  □ 

YELLOW . 2  □ 

GREEN  . 3  □  THANK  RESPONDENT  AND 

TERMINATE 


This  series  of  questions  is  about  the  general  characteristics  of  your  propertyicomplex. 


B1.  What  type  of  propertyicomplex  is  it? 

GARDEN  APARTMENTS  (APARTMENTS  HAVE  OWN 
ENTRANCES)  . 1  □ 

HIGH  RISE  BUILDING  (MORE  THAN  6  STORIES) . 2  □ 

LOW  RISE  BUILDING  (UNDER  6  STORIES,  1  ENTRANCE)  3  □ 

TOWNHOUSE  . 4  □ 

OTHER  (SPECIFY)  . 5  □ 


B2.  How  many  rental  apartment  units  were  in  the  property/complex  before  the  earthquake? 
Number  of  Units 


B3.  Of  the  (insert  from  B2I 

STUDIOS  .... 

1  BEDROOMS  .  . 

2  BEDROOMS . 

3  OR  MORE  BEDROOMS 


units,  how  many  were: 

. 1 

. 2 

. 3 

. 4 


Q-  3 
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PROPERTY  OWNER'S  QUESTIONNAIRE 


B4.  What  kind  of  parking  did  the  property/compiex  have? 


SURFACE  .  1 

UNDERGROUND . 2 

TUCK  UNDER  (Half  level  down)  . 3 

COMBINED  SURFACE/TUCK  UNDER . 4 

NONE  . 5 


Q-4 


8688 


Federal  Register  /  Vol.  60.  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


PROPERTY  OWNER'S  QUESTIONNAIRE 


RNANCrAl  INFORMATIOK 


C1.  What  was  the  average  monthly  gross  rent  receipt  before  the  earthquake  for  all  the  units?  (Gross  rent  means 
all  rent,  including  government  subsidies  plus  utilities] 


C2.  How  much  if  any  of  this  amount  paid  for  utilities? 


C3.  What  portion  of  the  units  were  vacant  before  the  earthquake? 


5%  or  less . 1  □ 

6-10% . 2  □ 

11-15% . 3  □ 

15-20% . 4  □ 

Morb  than  20% . 5  □ 


C4.  What  were  the  average  monthly  expenses  for  all  units  prior  to  the  earthquake? 


C5.  What  is  the  form  of  ownership  of  this  building? 


INDIVIDUAL  . 1  □ 

PARTNERSHIP . 2  □ 

CDRPORATION  . 3  □ 

NDN-PROFIT . 4  □ 

DTHER  . 5  □ 


C6.  When  did  you  or  your  company  purchase  the  property/complex? 
C7.  What  was  the  initial  purchase  price? 


C8.  How  much  outstanding  debt  do  you  and/or  other  partners  have  on  the  property/complex? 


IF  NONE.  GO  TO  C12 
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PROPERTY  OWNER’S  QUESTIONNAIRE 


C9.  What  is  the  outstanding  debt,  rate  and  remaining  term  and  mortgagee  of  the  first  mortgage? 

OUTSTANDING  DEBT  . . . 

RATE  . . 

REMAINING  TERM . . 

MORTGAGEE  . 


CIO.  What  is  the  outstanding  debt,  rate  and  remaining  term  and  mortgagee  of  the  second  mortgage? 

NONE  (IS  NO  SECOND) . . 

OUTSTANDING  DEBT . . 

RATE  . . 

REMAINING  TERM . . . 

MORTGAGEE  . 


C11.  What  is  the  outstanding  debt,  rate  and  remaining  temrand  mortgagee  of  the  third  mortgage? 

NONE  (IS  NO  THIRD)  . . 

OUTSTANDING  DEBT . . 

RATE  . . 

REMAINING  TERM . . 

MORTGAGEE  . 


Cl 2.  HUD  provides  Section  8  rent  subsidies  directly  to  property  owners  to  cover  the  gap  between  the  maximum  a 
tenant  can  afford  to  pay  in  rent  and  the  fair  market  rent  for  the  project  set  by  HUO.  Did  you  receive  any 
Section  8  Project-Based  Subsidies  for  the  property/complex? 


YES  . 1  □  GO  TO  CIS 

NO . 2  □  G0T0C14 


CIS.  Approximately  how  much  money  did  you  receive  in  total  Section  8  project-based  subsidies  per  month  before 
the  earthquake? 
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PROPERTY  OWNER’S  QUESTIONNAIRE 


D3.  Of  these  damaged  units,  how  many  required  major  rehabilitation  (over  $5,000  per  unit)  as  a  result  of  the 
earthquake? 


04.  Of  the  units  in  your  property/complex,  how  many  could  not  be  occupied  after  the  earthquake? 


05.  Of  the  units  in  your  property/complex,  how  many  still  cannot  be  occupied? 


06.  What  was  the  original  estimated  total  cost  of  repairing  the  damage? 


$1  TO  $10,000  .  1  □ 

$10,001  TO  $50,000  .  2  □ 

$50,001  TO  $100,000  .  3  □ 

$100,001  TO  $250,000  .  4  □ 

$250,001- TO  $500,000  .  5  □ 

$500,001  TO  $1,000,000  .  6  □ 

OVER  $1,000,000  .  7  □ 
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07.  Are  you  planning  to  repair/or  have  you  rebuilt  your  property/complex? 


WILL  REPAIR  /  REBUILD  . 1  □  GO  TO  08 

NO . 2  □  GO  TO  E37 

REPAIRS  ARE  COMPLETED  (EXPLAIN) . 3  □  GO  TO  08 

NOT  SURE  AT  THIS  POINT  (EXPLAIN) . 3  □  GO  TO  E73 


08.  If  you  have  already  rebuilt  or  are  in  the  process  of  repairing  your  property,  what  was  the  final  cost  estimate 
for  the  repairs? 

_  IF  NO  ESTIMATE.  GO  TO  DID 


09.  If  this  amount  is  different  from  the  original  estimated  repair  cost  (06),  why? 


010  Do  you  expect  the  rents  you  charge  after  reconstruction  will  differ  from  the  rents  charged  before  the 


earthquake? 

YES  . 1  □ 

NO  , .  2  □  GO  TO  013 

Oil.  Will  you  charge  higher  oi  lower  rents? 

HIGHER . 1  □ 

LOWER  . 2  □ 


012.  What  is  the  total  monthly  gross  rent  you  expect  to  receive  after  reconstruction?  (Gross  rent  means  all  rent, 
including  government  subsidies  and  utilities) 


Q-9 


I 
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PROPERTY  OWNER'S  OUESTIONNAIRE 


D13.  Do  you  plan  to  change  the  total  number  of  units  in  the  property  or  reconfigure  existing  units  when  you 
reconstructirepair? 


YES  .  1  □ 

NO . 2  □  GO  TO  D16 


014.  How  many  units  will  the  property  contain? 


015.  Of  these,  how  many  will  be 

STUDIOS  . 

1  BEDROOMS . 

2  BEDROOMS . 

3  OR  MORE  BEDROOMS 

016.  Do  you  plan  to  reconfigure  the  building's  parking  when  you  reconstruct? 


YES . 1  □ 

NO . 2  -□  GO  TO  018 


017.  How  will  you  reconfigure  the  parking? 

018  Do  you  plan  to  install  new  fire  and  earthquake  safety  features  when  you  reconstruct? 

YES  ‘ .  . 1  □ 

NO  . 2  □  GO  TO  020 

019.  What  features  to  you  plan  to  install? 


. . .  .  1 

.  .  .  .  2 

.  .  .  .  3 

.  .  .  .  4 


i 


8694  Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


PROPERTY  OWNER'S  QUESTIONNAIRE 


D20.  Do  you  plan  to  make  any  other  major  changes  to  the  property  when  you  reconstruct? 

YES  . 1  □ 

NO  . 2  □  GO  TO  D22 

021.  What  changes  do  you  plan  to  make? 


022.  About  how  many  tenants  were  displaced  as  a  result  of  the  earthquake? 


023.  What  share  of  displaced  tenants  do  you  anticipate  will  return? 


ALL . 1  □ 

NONE  . 2  □ 

HALF  OR  MORE  . 3  □ 

LESS  THAN  HALF  . 4  □ 

DON'T  KNOW . 5  0 


Do  you  anticipate  that  the  tenants  you  rent  to  after  reconstruction  will  be  similar  to  those  you  rented^jo  before  the 
earthquake  in  terms  of: 


Income? 

SAME  . 

. 1 

□ 

HIGHER  . 

. 2 

□ 

LOWER 

. 3 

□ 

Q-  11 
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PROPERTY  OWNER'S  QUESTIONNAIRE 


D25.  Family  Size? 


SAME . . 1  □ 

LARGER  . . 20 

SMALLER  .  3  □ 


026.  Race  /  Ethnicity? 


SAME  . 

DIFFERENT  (PLEASE  DESCRIBE) 


.  1  □ 
..2  □ 


8696 
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£.  PROPEBTYICOIIIFIEX  REPAIBlCOliSTIIUCTIOIt 

_ _  ACTIVITIES  _ 

Now  I  want  to  ask  you  about  the  financial  resources  you  plan  to  use  for  reconstruction  and  your  experience  applying 
for  assistance  from  banks  and  the  state,  local  or  federal  governments. 

El  Do  you  plan  to  (or  did  you)  use  personal  financial  resources  to  fund  a  portion  (or  all)  of  the  repairs  to  this 


property? 

ALL  REPAIRS . 1  □ 

SOME  REPAIRS . 2  □ 

NO  PERSONAL  RESOURCES  USED  . 3  □ 


I  am  going  to  ask  you  whether  you  have  applied  for  assistance  from  different  sources,  and  a  number  of  follow-up 
questions  for  each  possible  source  of  funds.  For  those  resources  you  have  applied  for.  I'd  like  to  find  out  the  status 
of  your  application  (whether  it  was  approved,  rejected  or  is  still  pending),  and,  if  an  application  was  rejected,  why 
For  those  resouces  you  have  not  applied  for,  please  explain  briefly  why  not. 

i2.  Have  you  applied  for  bank  forbearance  on  existing  debt? 


YES  . 1  □  GO  TO  E4 

NO  . 2  □ 

E3.  Why  not?  _ _ GO  TO  E6 


E4.  What  is  the  status  of  your  application? 

APPROVED  . 

REJECTED  . 

PENDING  . 

OTHER  . 


1  □  GO  TO  E6 

2  0  GO  TO  E5 

3  □  GO  TO  E6 

4  0  GO  TO  E6 


E5.  Why  was  your  application  rejected? 
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PROPERTY  OWNER  S  QUESTIONNAIRE 


E6.  Have  you  applied  for  new  bank  fmancing? 


YES  . . 1  □  GO  TOES 

NO . 2  □ 


E7.  Why  not?  _ GO  TO  E10 

E8.  What  is  the  status  of  your  appUcation? 


APPROVED  . 

. 1 

GO  TO  ElO 

REJECTED  . 

. 2 

□ 

GO  TO  E9 

PENDING . 

. 3 

□ 

GO  TO  ElO 

OTHER  . 

. 4 

□ 

GO  TO  ElO 

E9.  Why  was  your  application  rejected? 


E10.  Have  you  applied  for  assistance  from  the  S.B.A.? 


YES  . 1  □  GO  TO  E12 

NO . 2  □ 


Ell.  Why  not? 


GO  TO  El 4 


E12. 


What  is  the  status  of  your  application? 

APPROVED  . 

REJECTED  . 

PENDING . 

OTHER  . 


1 

□ 

GO  TO  El 4 

2 

□ 

GO  TO  El  3 

3 

□ 

GO  TO  E14 

4 

□ 

GO  TO  El  4 

Q-  14 


8698 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


PROPERTY  OWNER'S  QUESTIONNAIRE 


El  3.  Why  was  your  application  rejected? 


E14.  Have  you  applied  to  the  HELP  proaram  for  assistance^ 


El  6.  What  is  the  status  of  your  application? 


APPROVED . 1  □  GO  TO  El  8 

REJECTED  . 2  □  GO  TO  El  7 

PENDING . 3  □  GO  TO  El  8 

OTHER  . 4  □  GO  TO  El 8 


El  7.  Why  was  your  application  rejected? 

SUFFICIENT  FUNDS  IN  RESIDUAL  RECEIPTS  TO  COVER 


REPAIRS  . 1  □ 

HUD  INSPECTORS  DETERMINED  THERE  WAS  NO 
EARTHQUAKE  DAMAGE  TO  PROPERTY  . 2  □ 

OTHER  (SPECIFY) . 3  □ 


El 8.  Have  you  applied  for  FNMA  assistance? 


YES 

NO 


ID  GO  TO  E20 
2  □ 
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E20.  What  is  the  status  of  your  application? 


APPROVED  . 

. 1 

□ 

GO  TO  E22 

REJECTED  . 

. 2 

□ 

GO  TO  E21 

PENDING . 

. 3 

□ 

GO  TO  E22 

OTHER  . 

. 4 

□ 

GO  TO  E22 

E21.  Why  was  your  application  rejected? 


E22.  Have  you  applied  to  the  State  of  California  (CALDEP)  for  assistance? 


YES  . 1  □  GO  TO  E24 

NO . 2  □ 


E23.  Why  not?  _ GO  TO  E26 

E24.  What  is  the  status  of  your  application? 


APPROVED  . 

. 1 

□ 

GO  TO  E26 

REJECTED  . 

. 2 

□ 

GO  TO  E25 

PENDING . 

. 3 

□ 

GO  TO  E26 

OTHER  . . 

. 4 

□ 

GO  TO  E26 

E25.  Why  was  your  application  rejected? 


E26.  Have  you  applied  to  the  City  of  {CITY  NAME}  for  assistance? 


YES  .  . 1  □  G0T0t28 

j  NO . . 2  □ 

i 


Q-  16 
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E27.  Why  not? _ GO  TO  E30 

E28.  What  is  the  status  of  your  application? 


APPROVED . 1  □  GO  TO  E30 

REJECTED  . 2  □  GO  TO  E29 

PENDING  . 3  □  GO  TO  E30 

OTHER  . 4  □  GO  TO  E30 


E29.  Why  was  your  application  rejected? 


E30.  Have  you  applied  to  the  County  for  assistance? 


YES  . 1  □  GO  TO  E32 

NO . 2  □ 

E31.  Why  not?  _  GO  TO  E34 


E32.  What  is  the.  status  of  your  application? 


APPROVED  . 

. 1 

□ 

GO  TO  E34 

REJECTED  . 

. . . 2 

□ 

60  TO  E33 

PENDING .  . 

. _ _ 3 

□ 

GO  TO  E34 

OTHER  . 

. 4  - 

□ 

GO  TO  E34 

E33.  Why  was  your  application  rejected? 
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E34.  Approximately  what  share  of  total  repair  costs  do  you  expect  (or  did)  come  from  different  financial  resources. 
Include,  as  applicable,  personal  financial  resources  (see  El)  and  other  resources  for  which  applications  have 
been  approved  or  are  still  pending.  Note:  these  shares  should  add  at  least  to  100%,  but  may  exceed  this 
figure. 


Source  n/a  percent  of  costs 

PERSONAL  FUNDS . 1  □  % 

BANK  FORBEARANCE  ON  EXISTING  MORTGAGE . 2  □  % 

NEW  BANK  FINANCING  . 3  □  % 

SBA . 4  □  % 

HELP . 5  □  % 

FNMA  ’ . 6  □  % 

STATE  (CALDEP) . 7  □  % 

COUNTY . 8  □  % 

CITY . 9  □  % 

OTHER  (SPECIFY!  . 10  □  % 


E35.  In  your  opinion,  what  are  the  top  three  obstacles  owners  of  multi  family  rental  properties  have  faced  in  trying 
to  rebuild  after  the  earthquake? 

a.  _ 

b  _ 

c.  _ 


E36.  How  could  federal,  state,  or  local  government  assistance  programs  be  modified  to  help  owners  like  to 
overcome  these  obstacles  the  next  time  a  major  disaster  strikes? 


END  OF  INTERVIEW  FOR  OWNERS  PLANNING  TO  REBUILD 


Q  -  18 
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START  FOR  OWNERS  NOT  PLANNING  TO  REBUILD 


E37.  Although  you've  decided  not  to  rebuild,  did  you  apply  for  any  financial  assistance  from  banks,  or  the  federal, 
state  or  local  governments  to  repair  the  property? 


YES  . 1  □  GO  TO  E39 

NO . .  .  2  □ 


E38.  Why  not? 


GO  TO  E71 


E39,  Have  you  applied  for  bank  forbearance  on  existing  debt? 


YES  .  1  □  GO  TO  E41 

NO  . 2  □ 


E40.  Why  not? 


GO  TO  E43 


E41  What  is  the  status  of  your  application? 


APPROVED . 1  □  GO  TO  E43 

REJECTED . 2  □  GO  TO  E42 

PENDING . 3  □  G0T0E43 

OTHER  . 4  □  G0T0E43 


E42.  Why  was  your  application  rejected? 


E43.  Have  you  applied  for  new  bank  financing? 


YES  . 1  □  GO  TO  E45 

NO  . in 


Q  -  19 
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E44. 

Why  not*^ 

GO  TO  E47 

!  E45 

What  is  the  status  of  your  application? 

APPROVED  . 

.  .  1 

□ 

GO  TO  E47 

REJECTED .  .  .  . 

.  .  2 

□ 

GO  TO  E46 

PENDING . 

.  3 

□ 

GO  TO  E47 

OTHER  . 

4 

□ 

GO  TO  E47 

E46. 

Why  was  your  application  rejected? 

E47 

Have  you  applied  for  assistance  from  the  S.B.A.? 

YES  . 

.  .  .  1 

□ 

GO  TO  E4g 

NO  .  . 

.  .  .  2 

□ 

E48. 

Why  not? 

GO  TO  E51 

E49. 

What  is  the  status  of  your  application? 

APPROVED  .  . 

.  .  .  1 

□ 

GO  TO  ESI 

REJECTED  .  . 

...2 

□ 

GO  TO  E50 

PENDING . 

.  .  .  3 

□ 

GO  TO  ESI 

OTHER  .  .  . 

.  .  4 

□ 

GO  TO  ESI 

E5Q  Why  was  your  application  rejected? 


Q  20 
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E51  Have  you  applied  to  the  HELP  program  for  assistance? 


YES  . 1  □  GO  TO  E53 

NO . 2  □ 

E52.  Why  not?  _ GO  TO  E55 


E53  What  is  the  status  of  your  application? 


APPROVED  . . 

.  1 

□ 

GO 

TO 

E55 

REJECTED  . 

.  2 

□ 

GO 

TO 

E54 

PENDING  . 

.  3 

□ 

GO 

TO 

E55 

OTHER  . 

.4 

□ 

GO 

TO 

ESS 

Why  was  your  application  rejected? 

SUFFICIENT  FUNDS  IN  RESIDUAL  RECEIPTS  TD  COVER 

REPAIRS  . 

.  1 

□ 

HUD  INSPECTDRS  DETERMINED  THERE  WAS  NO 

EARTHQUAKE  DAMAGE  TD  PROPERTY . 

.  2 

□ 

OTHER  (SPECIFY) . 

.  3 

□ 

E55.  Have  you  applied  for  FNMA  assistance? 


YES  . 1  □  GO  TO  E57 

NO . 2  □ 


E56.  Why  not? 


GO  TO  ESS 
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E57.  What  is  the  status  of  your  application? 


APPROVED  . 

.  1 

□ 

60  TO  ESS 

REJECTED . 

.  2 

□ 

GO  TO  ESS 

PENDING . 

.  3 

□ 

GO  TO  ESS 

OTHER  . 

. . . 4 

□ 

GO  TO  ESS 

ESS.  Why  was  your  application  rejected? 


ESS.  Have  you  applied  to  the  State  of  California  (CALOEPI  for  assistance? 


YES  .  1  □  GO  TO  E61 

NO . 2  □ 

E60.  Why  not?  _ 60  TO  E63 


E61.  What  is  the  status  of  your  application? 

APPROVED  . 

REJECTED  . 

PENDING . 

OTHER  . .  . . 


1 

□ 

GO  TO  E63 

2 

□ 

60  TO  E62 

3 

□ 

GO  TO  E63 

4 

□ 

GO  TO  E63 

E62.  Why  was  your  application  rejected? 


E63.  Have  you  applied  to  the  City  of  {CITY  NAME}  for  assistance? 

YES . 1  □  GO  TO  ESS 

NO . 2  □ 


Q-22 
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E64.  Why  not?  _ GO  TO  E67 

E65.  What  is  the  status  of  your  application? 


APPROVED  . 

. 1 

□ 

GO  TO  E67 

REJECTED  . 

. 2 

□ 

GO  TO  E66 

PENDING . 

. 3 

□ 

GO  TO  E67 

OTHER  . 

. 4 

□ 

GO  TO  E67 

E66.  Why  was  your  application  rejected? 


E67.  Ha¥e  you  applied  to  the  County  for  assistance? 


YES  . 1  □  GO  TO  E69 

NO . . 2  □ 

E68.  Why  not?  _ _  GO  TO  E71 


E69.  What  is  the  status  of  your  application? 


APPROVED . 1  □  GO  TO  E71  . 

REJECTED  . 2  □  GO  TO  E70 

PENDING . 3  □  G0T0E71 

OTHER  . 4  □  G0T0E71 


E70.  Why  was  your  application  rejected? 
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E71  Would  you  rank  the  major  reasons  you  are  not  planning  to  rebuild?  I  will  read  you  a  list  of  possible  reasons 
and  I  would  like  you  to  tell  me  which  is  the  most  important  to  your  decision,  second  most  important,  or 
unimportant  to  your  decision.  * 


Most  important 

Second  Most  Important 

Unimportant 

COULD  NOT  OBTAIN  THE  FINANCIAL  RESOURCES 

□ 

□ 

□ 

PROPERTY/COMPLEX  COULD  NOT  SUPPORT 
ADDITIONAL  DEBT 

□ 

□ 

□ 

WHOLE  NEIGHBORHOOD  WAS  DESTROYED 

AND  DOES  NOT  WANT  TO  BE  THE  FIRST 

TO  REBUILD 

□ 

□ 

□ 

DIDN'T  LIKE  PUBLIC  ASSISTANCE  PROGRAMS 

□  - 

□ 

□ 

APPLICATION  PROCESS  TOO  SLOW 

□ 

□ 

□ 

OTHER  {EXPLAIN] 

□ 

□ 

□ 

E72.  How  could  federal,  state  or  local  government  assistance  programs  be  modified  to  persuade  owners  like  you  to 
rebuild  the  next  time  a  major  disaster  strikes? 


END  OF  INTERVIEW  FOR  OWNERS  NOT  PLANNING  TO  REBUILD 


Q-24 


8708^  Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 

PROPERTY  OWNER'S  QUESTIONNAIRE 


START  FOR  OWNERS  UNSURE  OF  PLANS 

E73.  What  is  the  most  important  reason  you  are  not  sure  whether  you  will  rebuild  at  this  time? 


E74.  When  do  you  expect  to  be  able  to  make  a  decision? 


WITHIN  THE  NEXT  MONTH . 1  □ 

WITHIN  ONE  TO  SIX  MONTHS . 2  □ 

WITHIN  SIX  MONTHS  TO  A  YEAR  . 3  □ 

I  DO  NOT  EXPECT  TO  MAKE  THIS  DECISION 

WITHIN  THE  NEXT  YEAR  .  4  □ 

OTHER  (EXPLAIN!  .  5  □ 


E75.  What  incentives  should  the  government  provide  that  would  persuade  you  to  rebuild  now? 


E76.  We  would  like  your  permission  to  recontact  you  after  (time  frame)  above  to  find  out  what  you  have  decided. 
Where  can  we  contact  you? 

AT  THE  SAME  TELEPHONE  NUMBER  AT  WHICH 


WE  REACHED  YOU  TODAY  . 1  □ 

ANOTHER  NUMBER  (SPECIFY) . 2  □ 


END  OF  INTERVIEW  FOR  OWNERS  UNSURE  OF  PLANS  TO  REBUILD 


Q  -  25 
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ANNEX B 

MONITORING  INSTRUMENT 

Interriew  Dale: 

MOiyiTORIWG  INSTRUMENT _  ■ 

A1.  Hello,  my  name  is  {INTERVIEWER'S  NAME}  and  I  am  calling  on  behalf  of  the  U.S.  Department  of  Housing 
and  Urban  Development  about  the  damage  to  the  property/  complex  you  own  from  the  January  17,  1994 
earthquake  in  Los  Angeles.  May  I  please  speak  to  {DWNER'S  NAME}? 


SPEAKING  . . 

. 1 

□ 

60  TO  A4 

AVAILABLE  NOW . 

. 2 

□ 

60  TO  AS 

AVAILABLE  LATER . 

. 2 

□ 

SET  APPOINTMENT 

DOES  NOT  KNOW  OWNER . 

. 4 

□ 

60  TO  A2 

OWNER  HAS  NEW  NUMBER  . 

. 5 

□ 

GET  NEW  NUMBER  AND  ADDRESS 

OTHER  RESULT . 

. 6 

□ 

RECORD  ON  CALL  RECORD 

Have  1  reached  |{  }}{  }•{  }? 

YES  . 

. 1 

□ 

60  TO  A3 

NO  . 

. 2 

□ 

THANK  RESPONDENT  AND  HANG  UP 

A3.  That  is  the  number  I  dialed,  do  you  have  a  new  number  or  address  for  {DWNER'S  NAME}? 

YES  . : . 1  □  RECDRD  NEW  NUMBER  AND 

ADDRESS 

DOES  NOT  KNOW  OWNER . 2  □  THANK  RESPONDENT  AND  RECORD 

RESULT 
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c.  Were  not  sure  as  to  whether  you  would  repair  and/or  rebuild  your  apartment  property/complex.  Have 
you  decided  what  to  do  since  then? 


YES.  I  DECIDED  NDT  TO  REPAIR 
AND/OR  REBUILD  MY  PROPERTY! 

COMPLEX  . 1  □  GO  TO  A6 

NO,  I  AM  STILL  NOT  SURE  OF 
WHETHER  OR  NOT  I  WiU  REPAIR 
AND/OR  REBUILD  MY  PROPERTY! 

COMPLEX  . 2  □ 


YES.  i  NOW  PLAN  TO  REPAIR 
AND/OR  REBUILD  MY  PROPERTY! 

COMPLEX  . ....3  □  G0T0A8 


THANK  RESPONDENT  AND  RECORD 
RESULT 


AS  Hello,  my  name  is  {INTERVIEWER'S  NAME}  and  I  am  calling  on  behalf  of  the  U.S.  Department  of  Housing 
and  Urban  Development  about  the  damage  to  the  property/complex  you  own  from  the  January  17.  1994 
earthquake  in  Los  Angeles. 


{  }  months  ago  we  interviewed  you  over  the  phone  about  your  plans  for  rehabilitating  your  earthquake 
damaged  property/complex.  This  is  a  brief  follow-up  call  to  determine  whether  you've  changed  your  mind 
since  then  about  your  plans.  The  last  tkne  we  spoke  with  you,  you  stated  that  you:  (SELECT  ONE  OPTION} 


a.  Definitely  planned  to  repair  and/or  rebuild  your  apartment  property/complex.  Have  you  changed  you 
mind  since  then? 

YES.  I  AM  NO  LONGER  PLANNING 
TO  REPAIR  AND/OR  REBUILD  MY 

PROPERTY/COMPLEX  . 1  O  GO  TO  A6 

YES,  I  AM  NO  LONGER  SURE 
WHETHER  OR  NOT  I  WILL  REPAIR 
ANO/OR  REBUILD  MY  PROPERTY! 

COMPLEX  . 2  □  G0T0A7 


NO.  I  HAVE  NOT  CHANGED  MY  MIND . 3  □  THANK  RESPONDENT  AND  RECORD 

RESULT 
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b.  Defmitely  planned  NOT  to  repair  andlor  rebuild  your  apartment  property/comples.  Have  you  changed 
your  mind  since  then?  . 

YES,  I  NOW  PLAN  TO  REPAIR 
AND/OR  REBUILD  MY  PROPERTY/ 

COMPLEX  .  3  □  GO  TO  A8 

YES,  I  AM  NO  LONGER  SURE 
WHETHER  OR  NOT  I  WILL  REPAIR 
AND/OR  REBUILD  MY  PROPERTY/ 

COMPLEX  . 2  □  GO  TO  A7 

NO,  I  HAVE  NOT  CHANGED  MY  MIND . 1  □  THANK  RESPONDENT  AND  RECORD 

RESULT 


c  Were  not  sure  as  to  whether  you  would  repair  and/or  rebuild  your  apartment  property/compiex.  Have 
you  decided  what  to  do  since  then? 


YES.  I  DECIDED  NOT  TO  REPAIR 
AND/OR  REBUILD  MY  PROPERTY/ 

COMPLEX  . 1  □  GO  TO  A6 

NO.  I  AM  STILL  NOT  SURE  OF 
WHETHER  OR  NOT  I  WILL  REPAIR 


AND  OR  REBUILD  MY  PROPERTY/ 

COMPLEX  . . 2  □  THANK  RESPONDENT  AND  RECORD 

RESULT 

tES  I  NOW  PLAN  TO  REPAIR 
AND  OR  REBUILD  MY  PROPERH/ 

COMPLEX  . , . 3  □  GO  TO  A8 


M  4 
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A6.  What  are  the  major  reasons  you  decided  not  to  repair  and/or  rebuild  your  property/complex? 


END  OF  INTERVIEW  FOR  OWNERS  DECIDING  NDT  TD  REBUILD 


A7.  What  is  the  most  important  reason  you  are  no  longer  sure  at  this  time  whether  you  will  rebuild  or  not? 


END  DF  INTERVIEW  FDR  DWNERS  NO  LONGER  SURE 

A8.  What  are  the  major  reasons  you  changed  your  mind  and  decided  to  rebuild? 


OBTAINED  PRIVATE  FINANCING . 1  □ 

RECEIVED  ASSISTANCE  . 2  □ 

OTHER  (EXPLAIN)  . 3  □ 


END  OF  INTERVIEW  FOR  OWNERS  NOW  PLANNING  TO  REBUILD 
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FOLLOW-UP  SURVEY  FOR  OWNERS  PLANNING  TO  REBUILD 

Interview  Date: _ 

_ FOLLOW  UP  SURVEY  FOR  OWNERS  PLAiyWiNG  TO  REBUILD _ 

A1  Hello,  my  name  is  {INTERVIEWER'S  NAME}  and  I  am  calling  on  behalf  of  the  U.S.  Department  of  Housing 
and  Urban  Development  about  the  damage  to  the  property!  complex  you  own  from  the  January  17,  1994 
earthquake  in  Los  Angeles.  May  I  please  speak  to  (OWNER'S  OR  MANAGER'S  NAME}? 


SPEAKING  . 

. 

. 1 

□ 

GO  TO  A4 

AVAILABLE  NOW . 

. 2 

□ 

GO  TO  AS 

AVAILABLE  LATER  . 

.  . .  . . . . 

. 2 

□ 

SET  APPOINTMENT  ‘ 

DOES  NOT  KNOW  OWNER  .  . 

. 4 

□ 

GO  TO  A2 

OWNER  HAS  NEW  NUMBER 

. 5 

□ 

GET  NEW  NUMBER  AND  ADDRESS 

OTHER  RESULT  . 

. 6 

□ 

RECORD  ON  CALL  RECORD 

Have  1  reached  ({  }){  }-{ 

}? 

YES  . 

. 1 

□ 

GO  TO  A3 

NO 

.... 

. 2 

□ 

THANK  RESPONDENT  AND  HANG  UP 

a:  That  IS  the  number  I  dialed,  do  you  have  a  new  number  or  address  for  {OWNER'S  NAME}? 


»CS  .... 

. 1 

□ 

RECORD  NEW  NUMBER  AND 
ADDRESS 

JOES  NOT  KNOW  OWNER 

. .2 

□ 

THANK  RESPONDENT  RECORD 
RESULT 
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A4.  {  }  months  ago  we  interviewed  you  over  the  phone  about  your  plans  for  rehabilitating  your  earthquake 

damaged  property/complex.  This  is  a  brief  follow  up  call  to  find  out  whether  you've  progressed  in  your  plans 
to  rebuild  your  property/complex.  The  last  time  we  spoke  with  you,  you  stated  that  you  definitely  planned  to 
repair  and/or  rebuild  your  property/complex.  Have  you  changed  your  mind  since  then? 


YES,  I  AM  NO  LONGER  PLANNING 
TO  REPAIR  AND/OR  REBUILD  MY 

PROPERTY/COMPLEX  . 1  □  GO  TO  A6 

YES,  I  AM  NO  LONGER  SURE 
WHETHER  OR  NOT  I  WILL  REPAIR 
ANO/OR  REBUILD  MY  PROPERTY/ 


COMPLEX  . . . 2  □  G0T0A9 

NO,  I  HAVE  NOT  CHANGED  MY  MIND  . 3  □  G0TDA11 


a5.  Hello,  my  name  is  {INTERVIEWER'S  NAME}  and  I  am  calling  on  behalf  of  the  U.S.  Department  of  Housing 
and  Urban  Development  about  the  damage  to  the  property/complex  you  own  from  the  January  17,  1994 
earthquake  in  Los  Angeles. 


{  }  months  ago  we  interviewed  you  over  the  phone  about  your  plans  for  rehabilitating  your  earthquake 
damaged  property/complex.  This  is  a  brief  follow-up  call  to  find  out  whether  you've  progressed  in  your  plans 
to  rebuild  your  property/complex.  The  last  time  we  spoke  with  you,  you  stated  that  you  definitely  planned  to 
repair  and/or  rebuild  your  property/complex.  Have  you  changed  your  mind  since  then? 


YES,  I  AM  NO  LONGER  PLANNING 
TO  REPAIR  AND/OR  REBUILD  MY 

PROPERTY/COMPLEX  . 1  □  GO  TO  A6 

YES,  I  AM  NO  LONGER  SURE 
WHETHER  OR  NOT  I  WILL  REPAIR 
AND/OR  REBUILD  MY  PROPERTY/ 


COMPLEX  . 2  □  G0T0A9 

NO,  I  HAVE  NOT  CHANGED  MY  MIND . 3  □  GO  TD  All 


R-2 
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i 
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A13.  The  next  few  questions  are  about  your  experience  applying  for  assistance  from  public  programs,  such  as  SBA 
or  HELP.  OveraD,  how  satisfed  are  you  with  the  help  you  received  from  Federal  programs?  - 


DID  NOT  APPLY  FOR  ANY  FEDERAL  ASSISTANCE . 1  □ 

DID  NOT  RECEIVE  ANY  HttP . 2  □ 

VERY  SATISFIED . .....3  □ 

SOMEWHAT  SATISFIED  . 4  □ 

SOMEWHAT  UNSATISFIED  . 5  □ 

VERY  UNSATISFIED . 6  □ 


A14.  Overall  how  satisfied  are  you  with  the  help  you  received  from  State  based  programs?  , 


DID  NOT  APPLY  FOR  ANY  STATE  ASSISTANCE  . . : _ 1  □ 

DID  NOT  RECEIVE  ANY  HELP . 2  □ 

VERY  SATISFIED . 3  □ 

SOMEWHAT  SATISFIED  . 4  □ 

SOMEWHAT  UNSATISFIED  . 5  O 

VERY  UNSATISFIED  . 6  □ 


A 15.  How  can  the  existing  State  government  programs  be  improved  to  better  serve  your  needs?  * 


A 16.  Overall  how  satisfied  are  you  with  the  help  you  received  from  local  programs? 


DIO  NOT  APPLY  FOR  ANY  LOCAL  PROGRAMS . 1  □ 

DID  NOT  RECEIVE  ANY  HELP . 2  □ 

VERY  SATISFIED . 3  □ 

SOMEWHAT  SATISFIED  . 4  □ 

SOMEWHAT  UNSATISFIED  . 5  □ 

VERY  UNSATISFIED . 6  □ 


R-5 
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A 17.  How  can  the  existing  local  government  programs  be  improved  to  better  serve  your  needs? 


A 18.  When  will  the  rehabilitation  of  your  property /complex  be  completed? 


WITHIN  THE  NEXT  TWO  MONTHS  . 1  □ 

IN  TWO  TO  SIX  MONTHS . . 2  □ 

IN  SIX  TO  TWELVE  MONTHS  . . 3  □ 

IN  MORE  THAN  A  YEAR .  . 4  □ 


END  OF  INTERVIEW 
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FOLLOW-UP  SURVEY  FOR  UNDECIDED  OWNERS 


Interview  Date: _ 

FOLLOW  UP  SURVEY  FOR  UNDECIDED  OWNERS 

A1.  Hello,  my  name  is  {INTERVIEWER'S  NAME}  and  I  am  calling  on  behalf  of  the  U.S.  Department  of  Housing 
and  Urban  Development  about  the  damage  to  the  property/  complex  you  own  fram  the  January  17.  1994 
earthquake  in  Los  Angeles.  May  I  please  speak  to  (DWNER'S  NAME}? 


SPEAKING  . 1  □  GO  TO  A4 

AVAILABLE  NOW . 2  □  GO  TO  A4 

AVAILABLE  LATER . 2  □  SET  APPOINTMENT 

DOES  NOT  KNOW  OWNER . 4  □  GO  TO  A2 

OWNER  HAS  NEW  NUMBER  . 5  □  GET  NEW  NUMBER  AND  ADDRESS 

OTHER  RESULT . 6  □  RECORD  ON  CALL  RECORD 


A2.  Have  I  reached  ({  }}{  }-{  }? 


YES  . 1  □  GO  TO  A3 

NO . 2  □  THANK  RESPONDENT  AND  HANG  UP 


A3.  That  is  the  number  I  dialed,  do  you  have  a  new  number  or  address  for  (OWNER'S  NAME}? 


YES  . . 1  □  RECORD  NEW  NUMBER  AND 

ADDRESS 

DOES  NOT  KNOW  OWNER . 2  □  THANK  RESPONDENT  AND  RECORD 

RESULT 


I 
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FOLLOW-UP  SURVEY  FOR  UNDECIDED  OWNERS 


A4.  {  }  months  ago  we  interviewed  you  over  the  phone  about  your  plans  for  rehabitating  your  earthquake 

damaged  property.  This  is  a  brief  follow-up  call  to  find  out  whether  you've  made  further  changes  in  your 
plans  to  rebuild.  The  last  time  we  spoke  with  you,  you  stated  that  you  didn't  know  whether  you  were  going 
to  repair  and/or  rebuHd.  Have  you  decided  since  then? 


YES,  1  AM  NO  LONGER  PLANNING 

TO  REPAIR  AND/OR  REBUILD  MY 
PROPERTY/COMPLEX  . 

. . . .  1 

□ 

GO  TO  A6 

NO,  1  AM  STILL  NOT  SURE  WHETHER 

OR  NOT  I  WILL  REPAIR  AND/OR 

REBUILD  MY  PROPERTY/COMPLEX . 

....2 

□ 

THANK  RESPONDENT  AND  RECORD 
RESULT 

YES,  1  HAVE  DECIDED  TO 

REPAIR  AND/OR  REBUILD 

MY  PROPERTY  COMPLEX  . 

. . .  .  3 

□ 

GO  TO  A8 

A6.  What  is  the  most  important  reason  you  decided  not  to  repair  and/or  rebuild  your  property/complex? 


A7.  What  incentives  should  the  government  provide  that  would  persuade  you  to  rebuild? 


END  OF  INTERVIEW  FOR  OWNERS  NOT  GOING  TO  REBUILD 


f 
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ANNEX  E 

INTERVIEW  GUIDE  FOR  OWNER  CASE  STUDY  INTERVIEWS 

Interview  Guide  For  Owner  Case  Study  Interviews 

Introduction 


Hello,  my  name  is  {INTERVIEWER’S  NAME},  I  am  conducting  this  interview  on  behalf  of  the  U.S. 
Department  of  Housing  and  Urban  Development  to  learn  about  your  experiences  after  the 
January  1 994  earthquake  In  navigating  through  the  available  earthquake  relief  programs.  We  are 
also  conducting  similar  Interviews  with  19  other  multifamily  property-owners.  The  purpose  of  this 
study  Is  to  learn  how  the  Federal  government  can  improve  programs  to  assist  multifamily  housing 
owners  when  a  disaster  like  an  earthquake  occurs. 

Keep  in  mind  that  ail  of  your  comments  are  confidential  and  your  comments  today  will  not  affect 
any  application  you  have  on  file  now  for  federal,  state,  local  or  private  assistance  to  repair  or 
rebuild  your  property. 

General  Property  Information 

•  Approximately  when  was  your  building  constructed? 

•  How  long  have  you  owned  It? 

•  Have  you  ever  made  any  major  renovations  to  the  property  since  you  owned  it?  Describe 
the  renovations,  when  they  were  made  and  approximately  how  much  they  cost? 

•  Describe  the  neighborhood  prior  to  the  earthquake.  What  kind  of  trends  could  you 
observe. 

•  Describe  the  neighborhood  today.  How  many  buildings  have  sustain  serious  damage. 
What  other  trends  can  you  observe? 


Financial  Information 

•  How  much  did  you  pay  for  the  property? 

•  Describe  the  financial  structure  of  the  building?  What  is  the  outstanding  debt?  How  many 
mortgages  are  there?  At  what  rate  and  term?  Who  are  the  mortgagees? 

•  Prior  to  the  earthquake,  what  was  the  vacancy  rate  in  your  building?  What  is  it  today? 

•  Prior  to  the  earthquake,  what  was  the  approximate  annual  NOI  for  your  building?  What 
is  it  today? 

•  Describe  any  rent  or  other  government  subsidies  you  received  for  the  property  prior  to  the 
earthquake? 

•  Can  you  provide  me  with  an  audited  financial  statement  for  the  building  over  the  last  two 
years? 

•  Can  you  provide  me  with  a  rent  roll  for  the  building  prior  to  and  after  the  earthquake? 
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•  What  was  the  level  of  damage  to  the  building  during  the  earthquake?  What  was  the 
nature  of  the  damage? 

«  How  far  along  are  you  in  the  rebuilding  process?  What  steps  have  you  taken  to  date? 
What  steps  do  you  intend  to  take  in  the  future? 


Earthquake  Relief 

•  Now  we  want  you  to  describe  the  chronology  of  the  assistance  programs  that  you  applied 
for  and  explain  what  happened.  After  the  earthquake,  how  did  you  learn  about  the 
availability  of  assistance  programs? 

•  Which  agencies  did  you  approach  and  in  what  order? 

•  Did  you  approach  the  SBA?  Did  you  file  an  application?  Did  they  make  a  loan  to  you? 
[Probe  sequence  of  events  and  why  or  why  not  a  loan  was  made.  Doea  this  program 
have  any  characteristics  that  make  it  particularly  useful  as  a  source  of  assistance  for  your 
rebuilding  efforts?  Does  it  have  any  characteristics  that  make  it  difficult  for  you  to  use? 
For  instance,  if  no  loan  was  made  be  sure  to  probe  whether  it  was  because  of  partnership 
ownership  structure,  credit  test  for  loans  over  $1 .5  million,  debt  coverage  ratios  in  excess 
of  1 .05,  or  recourse  action.] 

•  Did  you  approach  Fannie  Mae?  Did  you  file  an  application?  Did  they  make  a  loan  to 
you?  [Again,  probe  for  sequence  and  outcome.  Probe  whether  reinsurance  was  offered 
and  if  so  was  it  sufficient  for  lenders  to  then  take  the  risk.] 

•  Did  you  approach  the  local  HUD  office  to  obtain  assistance  from  the  HELP  program?  Did 
you  file  an  application?  Did  they  make  a  loan  to  you?  [Again,  probe  for  sequence  and 
outcome.] 

•  Did  you  approach  the  City  of  Los  Angeles  Department  of  Housing  to  obtain  assistance? 
What  programs  did  they  have  to  offer?  Did  you  file  an  application?  Did  they  make  a  loan 
or  grant  to  you?  [Probe  for  sequence  and  outcome.] 

•  Did  you  approach  another  city’s  housing  department?  What  programs  did  they  have  to 
*  offei^  Did  you  file  an  application?  Did  they  make  a  loan  or  grant  to  you  or  offer  some 

other  form  of  assistance?  [Again,  probe  for  sequence  and  outcome.] 

•  Did  you  approach  the  State  of  California  Housing  Department?  What  programs  did  they 
have  to  offer?  Did  you  file  an  application?  Did  they  make  a  loan  or  grant  to  you  or  offer 
some  other  form  of  assistance?  [Again,  probe  for  sequence  and  outcome.] 

•  What  specific  reasons,  if  any,  did  you  have  for  not  approaching  any  of  the  programs 
discussed  above? 

•  Now  I  would  like  you  to  rate  the  helpfulness  of  the  agencies  and  programs  we  just 
discussed.  Taking  each  program  you  inquired  about  or  actually  applied  for  In  turn,  let’s 
explore  how  helpful  the  personnel  were  and  how  efficient  the  system  was  in  determining 
whether  or  not  you  were  eligible,  and  then,  if  eligible,  in  provir^g  assistance. 
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We  would  very  much  like  to  obtain  your  suggestions  about  what  could  be  done  better  by 
governments  at  all  levels  if  another  disaster  occurs  here  or  in  another  big  city.  What 
would  your  main  suggestions  be  about  program  features?  About  federal  assistance? 
About  state  assistance?  About  local  assistance? 
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ANNEX  F 

LETTER  OF  INTRODUCTION 

PROPOSED  DRAFT  LETTER 
[Will  need  to  be  passed  through  the  Association] 

Apartment  Association  of  Greater  Los  Angeles 
621  South  Westmoreland  Avenue 
Los  Angeles,  California  90005-3995 

Owner’s  Name 
Owner’s  Address 
City.  State  Zip 

January  25,  1995 
Dear  Apartment  Owner! 

In  response  to  last  year’s  Northridge  Earthquake,  the  U.S  Dq)artment  of  Housing  and  Urban 
Development  has  redoubled  its  efforts  to  assure  that  government  programs  effectively  and  efficiently 
serve  the  needs  of  owners  and  tenants  in  disaster  situations.  As  part  of  this  effort,  the  Los  Angeles 
consulting  firm  of  Hamilton,  Rabinovitz  &  Alschuler,  Inc.  has  been  engaged  to  conduct  a  study  to 
assess  the  effect  the  Northridge  Earthquake  has  had  on  property  owners’  plans  for  their  rental 
buildings,  and  how  local,  state  and  federal  programs  are  working  so  that  they  may  be  improved  in  the 
event  of  a  future  disaster. 

HR&A  will  soon  be  contarting  a  sample  of  rental  property  owners  whose  buildings  suffered 
damage  to  ask  them  to  participate  in  a  telephone  survey.  The  survey’s  questions  are  designed  to 
determine  how  rental  properties  such  as  yours  have  or  will  be  repaired  since  the  earthquake,  what 
programs  and  program  features  property  owners  have  used  and  found  to  be  most  or  least  helpful,  and 
how  they  might  be  improved. 

We  strongly  support  this  effort  and  urge  you  to  cooperate  with  HR&A  by  providing  your  best 
information  and  most  honest  opinions  about  your  experiences  with  the  recovery.  We  hope  that  the 
results  of  the  study  will  improve  the  speed,  efficiency  and  effectiveness  of  the  government’s  response 
if  another  such  disaster  should  occur. 


Sincerely, 
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Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Mousing 

(Docket  No.  N-95-3839;  FR-3822-N-03] 

NOFA  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP);  Amendment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Y’ear  1995; 
Amendment. 


summary:  On  January  5.  1995  (59  FR 
1846).  HUD  published  a  NOFA  that 
announced  FY  1995  funding  of 
5250.391,741  under  the  Public  and 
Indian  Housing  Drug  Elimination 
Program  (PHDEP)  for  use  in  eliminating 
drug-related  crime.  This  notice  amends 
that  NOFA  to  permit  housing  authorities 
which  were  identified  in  the  NOFA  as 
having  public  housing  police 
departments  to  receive  funding  for  the 
purchase  of  clothing,  equipment  or 
vehicles  that  supports  their  mission. 
DATES:  The  original  application 
deadline  date  is  not  changed. 
Applications  mu.st  be  received  at  the 
local  HUD  Field  Office  on  or  before 
Friday,  April  14.  1995,  at  3:00  PM,  local 
time.  This  application  deadline  is  firm 
as  to  the  dale  and  hour.  In  the  interest 
of  fairness  to  ail  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  A  Facsimile  (FAX)  is  not 
acceptable. 

FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM,  PUBLIC  HOUSING,  CONTACT:  The 

local  HUD  Field  Office,  Director.  Public 
Housing  Division  (Appendix  “A”  of  this 
NOFA),  or  Malcolm  E.  Main.  Crime 
Prevention  and  SecuTity  Division 
(CPSD),  Office  of  Community  Relations 
and  Involvement  (OCRI).  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  Room  4116. 
451  Seventh  Street,  S.W.,  Washington. 
D.C.  20410,  telephone  (202)  708-1197 
A  telecommunications  device  for 
hearing  impaired  or  speech  impaired 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers). 

FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  The  local  HUD 


Field  Office  Administrator,  Office  of 
Native  .American  Programs  (Appendix 
‘’A”  of  this  NOFA),  or  Tracy  Outlaw. 
Office  of  Native  American  Programs. 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development. 

Room  B133.  451  Seventh  Street,  S.W 
Washington,  D.C.  20410,  telephone 
(202)  708-0088.  A  telecommunications 
device  for  hearing  or  speech  impaired 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

FOR  FURTHER  INFORMATION  REGARDING 
ASSISTED  (NON-PUBLIC  AND  INDIAN) 

HOUSING  DRUG  ELIMINATION  PROGRAM 
CONTACT:  Lessley  Wiles,  Office  of 
Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 
Development,  Room  6176,  451  Seventh 
Street.  SW,  Washington.  DC  20410. 
Telephone  (202)  708-2654.  TDD 
number  (202)  708-4594  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  HUD’s  Fiscal  Year  (FY) 

1995  funding  of  $250,391,741  under  the 
Public  and  Indian  Housing  Drug 
Elimination  Program  (PHDEP)  was 
published  on  January  5, 1995  (59  FR 
1846).  A  notice  m-aking  several 
corrections  to  the  NOFA  was  published 
in  the  Federal  Register  on  February  2. 
1995  (60  FR  6548).  This  notice  amends 
the  FY  1995  PHDEP  NOFA  to  permit 
certain  public  hou,sing  authorities  to 
receive  funding  for  the  purchase  of 
police  clothing,  equipment,  and 
vehicles. 

Paragraphs  I.(r)(l)(ii)(j)(5)  and 
I.(c)(10)(v)  of  the  NOF.A  do  not  permit 
funding  to  purchase  or  lease  any 
military  or  law  enforcement  clothing  or 
equipment,  such  as  vehicles,  uniforms, 
ammunition,  firearms/weapons,  military 
or  police  vehicles;  including  cars,  vans, 
buses,  protective  vests,  and  any  other 
supportive  equipment.  Paragraph 
I.(r)(10)(iv)  of  the  NOFA  does  not 
permit  funding  for  the  purchase  or  lease 
of  law  enforcement  and/or  any  other 
vehicles,  including  cars,  vans,  buses, 
and  motorcycles. 

This  notice  amends  paragraphs 
l.(r)(l)(j)(5),  I.(r)(10)(iv).  and  I.(r)(l())(v) 
to  permit  public  housing  authorities 
which  have  been  identified  in  paragraph 
I.(c)(l)(ii)  of  the  NOFA  as  having  public 
housing  police  departments  to  receive 
funding  for  the  purchase  of  clothing, 
equipment,  and  vehicles  that  support 
their  mission. 

Accordingly.  FR  Doc.  95-260,  the  FY' 
1995  NOFA  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP),  published  in  the  Federal 


Register  on  January  5,  1995  (60  FR 
1846)  is  amended  as  follows: 

1.  On  page  1850,  in  columns  2  and  3, 
paragraph  I.(c)(l)(ii)(j)(5),  on  page  1854, 
in  column  1  I.(c)(10)(iv)  and  I.  (c)(10)(v) 
of  the  NOFA  are  revised  to  read  as 
follows: 

/  Purpose  and  Substantive  Description 

(c)  *  *  * 

(1)  •  *  * 

(ii)  *  *  * 

(I)  *  *  * 

(5)  Funding  is  permitted  Housing 
authorities  that  ha\e  been  identified  by 
HUD  in  paragraph  I.  (cK  l)(ii)  of  this 
NOFA  as  having  public  housing  police 
departments  are  permitted  to  purchase 
or  lease  law  enforcement  clothing  or 
equipment,  such  as  vehicles,  uniforms,  j 
ammunition,  firearms/weapons,  police  j 
vehicles:  including  cars,  vans,  buses,  j 
protective  vests,  and  any  other 
supportive  equipment,  etc.  that  supports 
their  mission.  HAs  may  not  purcha.se  ' 
such  clothing  or  equipment  for  local 
police  departments. 
****!» 

(10)  •  *  * 

(iv)  Funding  is  not  permitted  for  the 
purchase  of  law  enforcement  and/or  any 
other  vehicles,  including  cars,  vans, 
buses,  and  motorcycles,  with  the 
following  exception,  public  housing 
authority  police  are  permitted  to 
purchase  law  enforcement  and/or  any 
other  vehicles,  including  cars,  vans 
buses,  and  motorcycles  for  public 
housing  authority  police  departments, 
that  are  listed  in  paragraph  i.(c)(l)(ii)  ol 
the  NOFA,  that  supports  their  mission. 
HAs  may  not  purchase  such  vehicles  for 
local  police  departments. 

(v)  Funding  is  not  permitted  to 
purchase  or  lease  any  military  or  law 
enforcement  clothing  or  equipment, 
such  as.  vehicles,  uniforms, 
ammunition,  firearms/weapons,  military 
or  police  vehicles,  protective  vests,  and 
any  other  supportive  equipment,  etc., 
with  the  following  exception,  public 
housing  police  departments,  identified 
in  paragraph  l.(c)(l)(ii)  of  the  NOF.\.  are 
permitted  to  purchase  or  lea.se  law- 
enforcement  clothing  or  equipment, 
such  as.  vehicles,  uniforms, 
ammunition,  firearms/ weapons,  military 
or  police  vehicles,  protective  vests,  and 
anv  other  supportive  equipment,  etc, 
that  supports  their  mis.sion.  HAs  may 
not  purchase  such  clothing  or 
equipment  for  local  police  departments 
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Dated:  February  8. 1995. 

|oseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  95-.3730  Filed  2-14-95;  8:45  amj 

BILLING  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-920-05-1 320-01] 

UTAH:  Notice  of  Public  Hearing  and 
Cali  for  Public  Comment  on  Fair 
Market  Value  and  Maximum  Economic 
Recovery;  Coal  Lease  Application 
UTU-69635 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Bureau  of  Land 
Management  announces  a  public 
hearing  on  a  proposed  coal  lease  sale 
and  requests  public  comment  on  the  fair 
market  value  of  certain  coal  resources  it 
proposes  to  offer  for  competitive  lease 
sale. 

The  Federal  coal  lands  in  coal  lease 
application  UTU-69635  have  been 
delineated  into  a  coal  lease  tract  referred 
to  as  the  Alkali  Creek  Tract.  The  tract 
under  consideration  is  located  about  13 
miles  northeast  of  Wellington,  Utah,  in 
Carbon  County.  The  tract  is  in  the  Book 
Cliffs  Coal  Field  and  is  described  as 
follows; 

T  13S..R.  11  E..SLM 

Section  1,  Lots  1-7,  Lot  8  for  all  coal 
except  the  Rock  Canyon  bed; 


Section  10,  E’/^EVj; 

Section  11,  All; 

Section  12, 

Section  13,  WV2NWV4,  SE’ANW’A,  SW’A; 

Section  14,  NV2,  NV2SV2,  SE’ASE’A, 

Section  15,  NE’ANE’A; 

Section  24,  NV2NV2NWV4, 

Section  25,  NV2NEV4NEV4 

Containing  2,177.52  acres. 

Two  economically  minable  coal  beds, 
the  Gilson  and  Rock  Canyon,  are  found 
in  this  tract.  The  Gilson  seam  averages 
6.3  feet  in  thickness  and  the  Rocky 
Canyon  8.4  feet.  This  tract  contains  an 
estimated  18  million  tons  of 
recoverable,  high-volatile  C  bituminous 
coal.  Coal  quality  in  the  seam,  on  an  as 
received  basis,  is  as  follows; 


Seam 

Moist  % 

Ash% 

V.M.  % 

F.C.  % 

Suiair  % 

Btu 

Gilson . 

3.4 

10.7 

36.8 

49.4 

12,434 

Rock  Canyon  . 

4.1 

10.0 

37.4 

48.6 

12,333 

The  public  is  invited  to  make  public 
comment  and  also  to  submit  written 
comments  on  the  fair  market  value  and 
the  maximum  economic  recovery  of  the 
tract. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Federal  coal 
management  regulations  43  CFR  4322 
and  4325,  a  public  hearing  shall  be  held 
on  the  proposed  sale  to  allow  public 
comment  on  the  discussion  of  the 
potential  effects  of  mining  the  proposed 
lease.  Not  less  than  30  days  prior  to  the 
publication  of  a  notice  of  sale,  the 
Secretary  shall  solicit  public  comments 
on  fair  market  value  appraisal  and 
maximum  economic  recovery  and  on 
factors  that  may  affec-t  these  two 
determinations.  Proprietary  data  marked 
as  confidential  may  be  submitted  to  the 
Bureau  of  Land  Management  in 
response  to  this  solicitation  of  public 
comments.  Data  so  marked  shall  be 
treated  in  accordance  with  the  laws  and 
regulations  governing  the 
confidentiality  of  such  information.  A 
copy  of  the  comments  submitted  by  the 
public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identiHed  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  mentioned  address 
during  regular  business  hours  (8  a.m.  to 
4  p.m.)  Monday  through  Friday. 

Comments  on  fair  market  value  and 
maximum  economic  recovery  should  be 
sent  to  the  Bureau  of  Land  Management 
and  should  address,  but  not  necessarily 
be  limited  to,  the  following  information; 


1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal  including 
specification  of  seams  to  be  mined  and 
the  most  desirable  timing  and  rate  of 
production. 

3.  The  quantity  of  coal. 

4.  If  this  tract  is  likely  to  be  mined  as 
part  of  an  existing  mine  and  therefore  be 
evaluated,  a  realistic  incremental  basis, 
in  relation  to  the  existing  mine  to  which 
it  has  the  greatest  value. 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  larger  mining  unit 
and  evaluated  as  a  portion  of  a  new 
potential  mine  (i.e.,  a  tract  which  does 
not  in  itself  form  a  logical  mining  imit). 

6.  The  configuration  of  any  larger 
mining  unit  of  which  the  tract  may  be 
a  ]3art. 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery. 

8.  The  price  that  the  mined  coal 
would  bring  when  sold. 

9.  Costs  include  mining  and 
reclamation  of  producing  the  coal  and 
tons  of  production. 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which  case 
the  anticipated  rate  of  inflation  should 
be  given. 

11.  Depreciation  and  other  tax 
account  f^actors. 

12.  The  value  of  any  surface  estate 
where  held  privately. 

13.  Documented  information  on  the 
terms  and  conditions  of  recent  and 


similar  coal  land  transactions  in  the 
lease  sale  area. 

14.  Any  comparable  sales  data  of 
similar  coal  lands. 

Coal  values  developed  by  BLM  may  or 
may  not  change  as  a  result  of  comments 
received  from  the  public  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

DATES:  The  public  hearing  will  be  held 
March  8, 1995,  and  comments  on  fair 
market  value  and  maximum  economic 
recovery  must  be  received  by  April  10, 
1995. 

ADDRESSES:  For  more  complete  data  on 
this  tract,  please  contact  Max  Nielson  at 
801-5393—4038,  Bureau  of  Land 
Management,  Utah  State  Office,  P.O. 

Box  45155,  324  South  State  Street,  Salt 
Lake  City,  Utah,  845-015.5. 

The  public  hearing  will  be  held  at  the 
College  of  Eastern  Utah,  Main  Building, 
Room  No.  114,  located  at  451  East  400 
North  in  Price,  Utah,  at  7  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Max 
Nielson,  801-539-4038. 

Dated:  February  6, 1995. 

Mat  Millenbach, 

State  Director,  BLM,  Utah  State  Office. 

IFR  Doc.  95-3810  Filed  2-14-95;  8:45  ami 
BILUNO  CODE  4310-DO-M 


tAZ-<)15-95-1430-01;  AZA-270811 

Application  for  Conveyance  of  Land, 
Mohave  County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described 
public  lands  located  south  of  the  town 
of  Colorado  City,  Mohave  County. 
Arizona,  have  been  examined  and  found 
suitable  for  classification  for 
conveyance  pursuant  to  Section  3  of  the 
Act  of  June  14, 1926,  as  amended  by  the 
Recreation  and  Public  Purposes  (R&PP) 
Amendment  Act  of  1988. 

Gila  and  Salt  River  Meridian,  Arizona 

T  40  N..  R.  6  W.. 

Soc.  9,  SV2NEV4.  SV^. 

Containing  400  acres. 

The  town  of  Colorado  City  has  made 
application  for  the  above  described 
public  lands  for  solid  waste  disposal 
purposes.  The  lands  are  not  needed  for 
Federal  purposes.  Conveyance  would  be 
in  the  public  interest  and  is  consistent 
with  the  Arizona  Strip  District  Resource 
Management  Plan,  dated  January  1992. 
Conveyance  would  be  in  compliance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4371)  and  any  other  Federal  and 
State  laws  and  regulations  applicable  to 
the  disposal  of  solid  wastes  and 
hazardous  substances. 

Publication  of  this  notice  in  the 
Federal  Register,  will  segregate  and 
make  the  lands  unavailable  to  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  general  mining  and 
mineral  leasing  laws,  except  for 
conveyance  under  the  R&PP  Act.  as 
amended.  Segregation  shall  terminate 
upon  publication  in  the  Federal 
Register  of  an  opening  order  or  upon 
issuance  of  a  patent  or  deed,  which  ever 
occurs  first. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  solid  waste 
disposal.  Comments  on  the 
classification  are  re.stricted  to  whether 
the  land  is  physically  suited  for  solid 
waste  disposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  fur  solid  waste  disposal. 

DATES:  For  a  period  of  45  days  from  the 
date  of  tliis  publication,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Bureau  of  Land 


Management,  Arizona  Strip  District,  390 
N.  3050  E..  St.  George,  UT  84770.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ford,  V^ermillion  Resource  Area 
Realty  Specialist,  at  (801)  628-4491,  ext. 
271.  ' 

Roger  G.  Taylor, 

Arizona  Strip  District  Manager 

IFR  Doc.  95-3811  Filed  2-14-95;  8:45  ami 

BILUNG  CODE  4aiO-32-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  rts 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-795517 

Applicant:  Robert  Dunn.  Sylmar,  CA 

The  applicant  has  applied  for  a  permit 
to  export  and  re-import  a  pair  of 
captive-born  orangutans  (Pongo 
pygmaeus)  to  Canada.  This  permit  was 
originally  published  on  January  5,  1995. 
The  activity  for  which  the  permit  is 
requested  has  been  modified  to  include 
the  filming  of  a  movie.  The  purpose  of 
the  activity  continues  to  be  conservation 
education.  This  notice  will  only  be 
published  for  a  period  of  15  days. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish,  and 
Wildlife  Serv'ice.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c).  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  15  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review',  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  15  days  of  the 
date  of  publication  of  this  notice;  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c).  Arlington. 
Virginia  22203.  Phone;  (703/358-2104); 
FAX;  (703/358-2281). 

Dated:  February  9, 1995. 

Caroline  Anderson, 

Acting  Chief  Branch  of  Perrntts  Office  of 
Management  Authority. 

IFR  Doc.  95-3698  Filed  2-14-95: 8:45  am| 
BH.LWO  CODE  43ie-<S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[Docket  No.  J 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric , 
Administration 

Extension  of  Comment  Period  on  Draft 
Guidance  for  Candidate  Species,  Draft 
Petition  Management  Guidance,  Draft 
Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population 
Segments,  Preliminary  Draft  Handbook 
for  Habitat  Conservation  Planning  and 
Incidental  Take  Permit  Processt.^g,  and 
Draft  Section  7  Endangered  Speoes 
Consultation  Handbook  ^ 

AGENCIES:  Fish  and  Wildlife  Service. 
Interior;  National  Marine  Fisheries 
Service,  Commerce. 

ACTION;  Notice  of  reopening  of  cununent 
periods. 

SUMMARY:  The  Fish  and  Wildlife  St^rvice 
and  National  Marine  Fisheries  Service 
(Services)  provide  notice  that  the 
comment  periods  on  their  draft 
guidance  and  policies  published  in  the 
FEDERAL  REGISTER  on  December  21.  1994 
(59  FR  65780-82  and  65884)  are 
extended.  All  interested  parties  are 
invited  to  submit  comments. 

OATES:  The  comment  periods,  which 
originally  were  to  close  on  February  21. 
1995,  now  close  on  April  7. 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  guidance  documents  or  policy 
statements  may  obtain  copies  by 
contacting  the  nearest  Regional  Director 
of  the  Fish  and  Wildlife  Service.  The 
Regional  Offir.es  are  li.sted  below. 

Begion  t. — California,  Hawaii.  Idaho. 
Nevada.  Oregon.  Washington, 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Pacific  Territories  of  the 
United  States. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service,  Eastside  F’uderal 
Complex.  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (.503- 
231-6241). 

Region  2. — Arizona,  New  Mexico. 
Oklahoma,  and  Texas. 

Regional  Director  (TE).  U.S.  Fi.sh  and 
Wildlife  Service.  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103  (50.5- 
766-3972). 

Region  3. — Illinois,  Indiana.  Iowa, 
Michigan.  Minnesota.  Missouri.  Ohio, 
and  Wiscomsin. 

Regional  Director  (TE).  U.S  F’ish  and 
Wildlife  Service,  Federal  Building.  Fort 
Snelling,  Twin  Cities,  Minnesota  55111 
(612-725-3276). 

Region  4. — Alabama.  Arkansa.s. 
Florida.  Georgia.  Kentucky.  Louisiana. 
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Mississippi,  North  Oirolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 

Regional  Diret;tor  (TE),  U.S.  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30.303  (404- 
679-7103). 

Region  5. — Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589  (413-253-8615). 

Region  6. — Colorado,  Kansas, 

Montana,  Nebraska,  North  Dakota, 

South  Dakota,  Utah,  and  Wyoming. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 

Denver  Federal  Center,  Denver, 

Colorado  80225  (303-236-7398). 

Region  7. — Alaska. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  1011  l^st  Tudor 
Street,  Anchorage,  Alaska  99501  (907- 
786-3605). 

Written  comments  should  be  sent  to 
the  Division  of  Endangered  Spetnes, 

U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Room  452, 
Arlington,  Virginia  22203  (telephone 
703/358-2105).  Each  comment  should 
address  only  a  single  guidance 
document  or  policy. 

FOB  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Ruesink,  Acting  Chief, 

Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  at  the  above 
address  (703/356-2171).  or  Russell 
Bellmer,  Chief.  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring.  Maryland  20910  (301/713- 
1401). 

SUPPLEMENTARY  INFORMATIOm: 
Background 

On  December  21. 1994,  the  Services 
published  in  the  Federal  Register  (59 
FR  65780-82  and  65884)  a  series  of  draft 
guidance  documents  and  policy  ' 
statements  under  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et.  seq.].  A  brief 
description  is  given  below  of  each  of 
these  documents  and  policy  statements. 

1.  Draft  Policy  Regarding  the 
Recognition  of  Distinct  Vertebrate 
Population  Segments:  The  authority  to 
list  a  “species”  as  endangered  or 
threatened  is  not  restricted  to  species  - 
recognized  in  formal  taxonomic  terms, 
but  extends  to  subspecies,  and  for 
vertebrate  taxa,  to  distinct  population 
segments.  This  document  proposes  to 


adopt  a  policy  to  clarify  the  Services’ 
interpretation  of  the  term  “distinct 
population  segments”  for  the  purposes 
of  listing,  delisting,  and  reclassifying 
vertebrates. 

2.  Draft  Guidance  for  Candidate 
Species:  This  draft  document  is 
intended  to  provide  internal  guidance 
for  the  as.sessment,  monitoring,  and 
conservation  of  species  that  are 
candidates  for  listing  under  the  A(T. 

3.  Draft  Petition  Management 
Guidance:  The  purpose  of  this 
document  is  to  provide  policy  and 
guidance  for  managing  petitions 
submitted  to  tbe  Services  under  the  Act 
so  as  to  promote  efficiency  and 
nationwide  consistency. 

4.  Draft  Section  7  Endangered  Species 
Consultation  Handbook:  This  draft 
handbook  provides  consistent 
procedures  to  the  Services’  for 
compliance  with  the  affirmative 
conservation  responsibilities  of  section 
7(a)(1)  of  the  Act,  and  for  the  conduct 
of  section  7(a)(2)-(4)  consultations  and 
conferences. 

5.  Draft  Handbook  for  Habitat 
Conservation  Planning  and  Incidental 
Take  Permit  Processing:  This  draft 
document  provides  internal  guidance 
for  conducting  the  incidental  take 
permit  program  under  section 
10(a)(1)(B)  of  the  Act  so  as  to  promote 
efficiency  and  nationwide  consistency 
within  and  between  the  Services. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 

Dated;  January  31. 1995. 

Moliie  H.  Beattie, 

Director.  Fish  and  Wildlife  Service. 

Dated;  February  7, 1995. 

RoUand  A.  Schmitteh, 

Assistant  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

IFR  Doc.  95-3748  Filed  2-14-95;  8;45  am) 
BILUNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior, 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  Alp.  I),  this  notice  announces  a 
regularly  scheduled  meeting  of  the 
Sport  Fishing  and  Boating  Partnership 
Council.  Interested  persons  may  make 


oral  statements  to  the  Council  or  may 
file  written  statements  for  consideration 
Summary  minutes  of  the  workshop  vvill 
be  maintained  by  the  Council 
Coordinator  at  4040  North  Fairfax  Drive 
Arlington,  VA  22203,  and  will  be 
available  for  public  inspection  during 
regular  business  hours  (7:30-4:00) 
Monday  through  Friday  within  30  days 
following  the  meeting.  Personal  copies 
may  be  purchased  for  the  cost  of 
duplication. 

DATE:  The  meeting  will  be  held  on 
March  7, 1995,  beginning  at  8:30  a.m. 
PLACE:  The  meeting  will  be  held  at  the 
San  Destin  Hilton  Hotel,  Destin,  Florida. 
AGENDA:  The  Council  will  receive 
reports  from  the  Initiatives,  Boating, 
Outreach,  Education,  and  Ad-Hoc 
Membership  Committees. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  further  information  individuals  may 
contact  Chris  Dlugokenski,  Council 
Coordinator,  at  703  358-1777. 

Dated:  February  9, 1995. 

Richard  N.  Smith, 

Acting  Director. 

IFR  Doc.  95-3737  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4310-65-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  4. 1995.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127, 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
March  2. 1995. 

.Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

COLORADO 
Jefferson  County 

Calvary  Episcopal  Church.  1300  Arapahoe 
St..  Golden,  95000186 

ILLINOIS 

Lake  County 

Bennett,  Edward  H.,  House  and  Studio,  89  E. 
Deerpath,  Lake  Forest.  95000196 

Montgomery  County 

Litchfield  Elke  Lodge  No.  654,  424  N.  Monroe 
St..  Litchfield.  95000195 

INDIANA  - 
Clinton  County 
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Kirklin  Public  Library,  Main  St..  • 

Kirklin,  95000206 

kikhart  County 

Pitterbaugh.  foseph  and  Sarah,  Farm,  59122 
Co.  Rd.  9.  Elkhart  vicinity,  95000198 

Fountain  County 

bethel  Church  and  Graveyard,  Bethel  Rd..  0.5 
ml.  W  of  jet.  with  Riverside  Rd..  Attica 
vicinity,  95000203 

Franklin  County 

Franklin  United  Brethren  Church,  Old,  Jet.  of 
Franklin  Church  Kd.  and  IN  101.  .5  ml  N 
of  Fox  Run  Rd.,  Brookeville  vicinity. 
95000201 

Snow  Hill  Covered  Bridge,  Snow  Hill  Kd. 
over  Johnson  Fork.  Rockdale,  95000208 

Hamilton  County 

Union  High  Academy  Historic  District,  434  S. 
Union  St..  Westfield.  95000209  ■ 

Hendricks  County 

Kellum,  Noah  and  Hannah  Hadley.  House. 
7290  S.  Co.  Rd.  1050  E.Camby  vicinity 
95000204 

McCormack — Bowman  House.  Co.  Rd.  200 
W,  0.5  mi.  S  of  jet.  with  US  40.  Clayton.* 
95000200 

Knox  County 

Bose  Hill  Farmstead.  Co.  Rtf  celOs,  0.25  mi. 
N  of  jet.  with  Old  Wheatland  Kd.. 
Vincennes  Vicinity,  95600202 

Marion  County 

Indiana  State  Library  and  Historical 
Building.  140  N.  ^nate  Ave..  Indianapolis. 
95000207 

Miami  County 

Converse  Depot,  203  £.  Railroad  St. 

Converse,  95000205 

St.  Joseph  County 

Stephenson  Underwear  Mill,  322  E.  Colfax 
Ave..  .South  Bend,  95000197 

Wabash  County 

McNamee — Ford  House.  536  M.  Wabash  St. 
Wabash.  95000199 

MISSISSIPPI 
Hinds  County 

North  Manor  Apartments,  909  North  St. 
Jackson,  95000177 

Marion  County 

Marion  County  Courthouse  and  /ail. 
Courthouse  Sq..  Columbia,  95000178 

Wilkinson  County 

Tansy  Island  Hunting  Club  Camp  Site  and 
Clubhouse.  Tansy  Island  Rd..  off  of 
Dolosoro  Loop,  Woodville  vicinity 
95000179 

NEW  JERSEY 
Atlantic  County 

Pleasant  Mills.  Elwood — Pleasant  Mills  Rd. 

E  side.  Mullica  Township,  Pleasant  Mills. 
95000182 

(Cumberland  County 


Vitteland  High  School.  61  W  Landis  Ave., 
Vineland.  95000181 

Hudson  County 

Fairmont  Apartments.  2595  Kennedy  Blvd 
Jersey  City,  95000183 

Hunterdon  County 

Amsterdam  Historic  District  Roughly,  area 
surrounding  Amsterdam.  (Church,  and  (Crab 
Apply  Hill  Rds..  Holland  Township. 
Amsterdam,  95000184 

NORTH  CAROLINA 

Iredell  County 

Allison  Woods.  Roughly,  area  E  and  S  of  US 
21  surrounding  the  S.  Yadkin  R.,  N  to  NC 
2156,  Statesville  vicinity,  95000173 

Martin  (County 

Williamston  Commercial  Historic  District. 
Roughly  ares  surrounding  the  100  blocks  of 
E.  Main.  W.  Main  and  S.  Smithwick  Sts. 
and  the  200  block  of  Washington  St. 
Williamston.  95000174 

Stanly  County 

Opera  House — Starnes  lewelers  Building, 
127— 133  W  Main  St.,  Albemarle. 
95000180 

Snugs,  Isaiah  Wilson,  House,  and  Marks 
House.  112  N.  Third  St..  Albemarle. 
95000190 

Watauga  Couhty 

Bollinger — Hartley  House.  423  N.  Main  St 
Blowing  Rock.  95000172 

oino 

Ashtabula  County 

Mother  of  Sorrows  Church,  1 500  W  6th  5U. 
Ashtabula,  95000170 

Carroll  County 

Kilgore  Union  Presbyterian  Church,  7219 
Germano  Rd.  SE.  Carrollton  vicinity. 
95000166 

Pottorf,  Henry  and  Mary.  House  and 
Farmstead,  4071  Meter  Rd.. 
Mechanicstown  vicinity.  950(X)171 

Columbiana  County 

Salem  Methodist  Episcopal  Church.  244  S 
Broadway,  Salem.  95000167 

Madison  County 

Farmers  National  Bank.  Jet.  of  Main  and 
(Chillicothe  Sts.,  SW  corner  Plain  City 
9.5000168 

Marion  County 

Soldiers'  and  Sailors'  Memonal  Chapel,  OH 
423,  E  side,  within  Marion  (Cemetery 
Marion.  95000169 

VTCRMONT 

Washington  County 

Leonard.  ChauiKey  B.  House.  N  side  Shed 
Rd..  about  0.2  mi  W  of  Scott  Hill  Rd. 
Berlin.  95000176 

Windham  County 

Crawford.  Theophilus,  House,  SW  side 
Hickory  Ridge  Rd.,  about  2  mi.  N  of 
Putney.  Putney  vicinity.  95000175 

Windsor  County 


Beaver  Meadow  Union  Chapel.  N  sidrt  VT 
132,  Norwich.  950001 85 

WASHINGTON 

King  County 

Kirk.  Lilly.  House  (Bothell  MPSI,  19619  100th 
Av.  NE.  Bothel,  95000188 
Sorenson  House  (Bothell  MPS),  1001 1  W 
Riverside  Dr.,  Bothell,  95000187  - 

Kitsap  County 

Bainbridge  Island  Filipino  Community  Hall. 
7566  NE  High  School  Kd.,  Bainbridge 
island.  95000193 

Bremerton  Elks  Temple  Lodge  No.  tl81 
Building,  285  Fifth  St..  Bremerton. 
95000192 

Pierce  County 

Smith,  Peter,  Farm — Donation  Lmd  Claim. 
12504  Spanaway  Loop  Kd..  Parkland 
vicinity.  95000194 

Snohomish  County 

Bates — Tanner  Farm  (Bothell  MPSI,  3420 
240th  St.  SE.  Bothell.  95000189 
Grimm  House,  2002  Hartford Hr..  Liike 
Stevens.  95000191 

|FR  Doc.  95-3677  Filed  2-14-95;  8:45  amj 

BILUNG  CODE  4310-10-M 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
ttie  Possession  of  the  Field  Museum  of 
Natural  History,  Chicago,  IL 

AGENCY;  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act. 
25  U.S.C.  3003(d),  of  completion  of  the 
inventory  of  human  remains  in  the 
possession  of  the  Field  Museum  of 
Natural  History.  Chicago.  IL. 

A  detailed  inventory  and  asses.sment 
of  the.se  human  remains  has  been  made 
by  the  Field  Museum  and 
representatives  of  the  Pawnee  Trif)e  of 
Oklahoma. 

The  cranium  and  mandible  of  a  single 
individual  was  acquired  by  The  Field 
Museum  in  1894  from  Ward's  Natural 
Science  Establishment,  Rochester.  NY 
Information  from  Ward's  identifies  that 
remains  as  a  Pawnee  woman  killed  in 
Nebraska  in  September,  1875.  There  are 
no  associated  funerary  objects. 

Inventory  of  the  human  remains  and 
review  of  the  accompanying 
documentation  failed  to  establish  the 
individual's  identity. 

Based  on  the  ahovementioned 
information,  officials  of  The  Field 
Museum  has  determined  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  the  Pawnee 
Tribe  of  Oklahoma. 
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This  notice  has  been  sent  to  officials 
of  the  Pawnee  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
which  believes  itself  to  be  culturally 
afniiated  with  these  human  remains 
should  contact  Jonathan  Haas, 
MacArthur  Curator  of  North  American 
Anthropology,  The  Field  Museum  of 
Natural  History.  Roosevelt  Road  at  Lake 
Shore  Drive,  Chicago,  IL  60605, 
telephone:  (312)  922-9410,  extension 
641,  before  March  17, 1995.  Repatriation 
of  these  human  remains  may  b^in  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  February  9, 1995 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist. 

Chief.  Archeological  Assistance  Division 
IFR  Doc.  95-3684  Filed  2-14-95;  8:45  ami 
BILLING  CODE  4310-70-r 


Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  The  Field 
Museum  of  Natural  History,  Chicago,  IL 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  cultural  items  in  the 
possession  of  The  Field  Museum  of 
Natural  History,  Chicago,  IL,  that  meet 
the  definition  of  "object  of  cultural 
patrimony”  under  section  2  of  the  act. 

The  Little  Elk  Standing  Village 
Bundle  (FM#  71860-7187)  consists  of  a 
hide  bundle  wrapper  with  pipe  stem 
and  arrows;  paint  bag;  two  scalp  locks; 
three  bundles  of  braided  sweetgrass; 
sinew;  two  goose  necks;  swan  neck; 
loon  neck;  shell;  black  pipe  and  stem; 
ear  of  com;  pierced  elkhom  scraper;  and 
penis  bone.  The  bundle  was  purchased 
for  the  Field  Museum  by  Assistant 
Curator  James  Murie  in  1902  and 
identified  as  Pawnee. 

The  Big  Black  Meteoritic  Bundle 
(FM#  71898)  consists  of  a  hide  bundle 
wrapper;  war  club;  two  pipie  stems;  pipe 
and  stem;  two  curved  bones;  pipe 
tamper;  wooden  pole  for  storing  a  star 
chart,  including  a  metal  disc,  bag  and 
skin  container;  start  chart;  three  arrow 
shafts;  three  birds  wrapped  in  skin;  two 
scalp  locks;  small  mammal  skin;  legging 
fragments;  bird  leg  with  talon;  two 
feathers;  stuffed  hawk;  two  mammal 
skins;  leather  pouch;  two  bundles  of 
braided  sweetgrass;  piece  of  leather 
bound  with  leather  thong;  two  pouches; 
bag;  piece  of  string;  ear  of  com;  two 
birds  in  pouches;  thong  for  tying 
bundle;  owl  skin;  rope,  and  weasel  skin. 


The  bundle  was  purchased  for  The  Field 
Museum  by  Assistant  Curator  James 
Murie  in  1906  and  identified  as  Pawnee. 

Authorized  representatives  of  the 
Pawnee  Tribe  of  Oklahoma  have  been 
provided  with  copies  of  the  museum 
records  and  have  viewed  the  bundles  in 
person.  Representatives  of  the  Pawnee 
Tribe  of  Oklahoma  identify  the  bundles 
as  two  of  the  twelve  major  sacred 
bundles  of  the  Pawnee,  all  of  which 
have  ongoing  importance  central  to  the 
Pawnee  tribe  as  a  whole  and  which 
could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  The  Pawnee  Tribe  of 
Oklahoma  Business  Council  requested 
•  repatriation  of  the  bundles  in  a  letter 
dated  April  18, 1994. 

Based  on  the  above  mentioned 
information,  officials  of  The  Field 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  two  bundles  and  the  Pawnee  Tribe 
of  Oklahoma.  Officials  of  The  Field 
Museum  have  also  determined  that  the 
two  bundles  meet  the  definition  of 
object  of  cultural  patrimony  pursuant  to 
25  U.S.C.  3001  (3)(C). 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  applicability  of 
Federal  endangered  species  statutes  to 
this  transfer  and  have  concurred  in  the 
conclusion  that  the  object  is  not  covered 
due  to  its  age. 

This  notice  has  been  sent  to  officials 
of  the  Pawnee  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Jonathan  Haas,  MacArthur  Curator  of 
North  American  Anthropology,  The 
Field  Museum  of  Natural  History, 
Roosevelt  Road  at  Lake  Shore  Drive, 
Chicago,  IL  60605,  telephone:  (312) 
922-9410,  extension  641,  before  March 
17, 1995.  Repatriation  of  the  two 
bundles  to  the  Pawnee  Tribe  of 
Oklahoma  can  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  February  9, 1995 
Francis  P.  MacManamon 
Departmental  Consulting  Archeologist 
Chief.  Archeological  Assistance  Division 
(FR  Doc.  95-3685  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  43ia-70-F 


Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Robert 
Hull  Flemming  Museum  of  the 
University  of  Vermont,  Burlington, 
Vermont 

AGEixCY:  National  Park  Serv'ice,  Interior 


ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  a  cultural  item  in  the 
possession  of  the  Robert  Hull  Flemming 
Museum  of  the  University  of  Vermont, 
Burlington,  VT,  that  meets  the 
definitions  of  “sacred  object”  and 
“object  of  cultural  patrimony”  under 
section  2  of  the  act. 

The  item  consists  of  a  rattle  made  of 
a  turtle  shell  and  the  hollow  neck  and 
head  of  the  turtle,  reinforced  with 
willow,  serving  as  a  handle.  The  tortoise 
shell  rattle  was  donated  to  the  Museum 
in  1931  by  Mr.  Henry  Schnakenberg,  an 
art  collector  who  is  thought  to  have 
acquired  the  object  in  New  York  City 
about  1925-30.  The  rattle  is  designated 
accession  number  1931.10.2  and  E593. 

The  object’s  cultural  affiliation  was 
determined  from  the  donor’s 
information  in  consultation  with  the 
Oneida  Indian  Nation  of  New  York. 
Representatives  of  the  Oneida  Indian 
Nation  of  New  York  have  identified  this 
item  as  a  tortoise  shell  rattle.  This 
tortoise  shell  rattle  is  needed  by  present 
day  adherents  for  continued  observance 
of  the  Great  Feather  Dance,  a  sacred 
ritual  observance  enacted  during 
ceremonies  of  the  traditional  calendrical 
round  including  the  Midwinter  festival. 
Representatives  of  the  Oneida  Indian 
Nation  of  New  York  also  affirm  that  this 
tortoise  shell  rattle  is  owned  collectively 
by  the  members  of  the  Oneida  Indian 
Nation  of  New  York  and  no  individual 
had  the  right  to  sell  or  otherwise 
alienate  the  item. 

Based  on  the  above  mentioned 
information,  officials  of  the  Robert  Hull 
Fleming  Museum,  University  of 
Vermont  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
this  tortoise  shell  rattle  and  the  Oneida 
Indian  Nation  of  New  York.  Officials  of 
the  Robert  Hull  Fleming  Museum, 
University  of  Vermont  have  also 
determined  that  this  tortoise  shell  rattle 
meets  the  definitions  of  sacred  object 
and  object  of  cultural  patrimony 
pursuant  to  25  U.s.C.  3001  (3)(C),  Copies 
of  this  notice  have  been  sent  to  the  the 
Oneida  Indian  Nation  of  New  York  and 
the  Oneida  Tribe  of  Indians  of 
Wisconsin. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Ann  Porter,  Director,  Robert  Hull 
Fleming  Museum,  Colchester  Avenue 
Burlington,  VT  05405,  telephone:  (802) 
656-0750  before  March  17, 1995. 
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Repatriation  of  this  tortoise  shell  rattle 
to  the  Oneida  Indian  Nation  of  New 
York  can  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated;  February  9, 1995 
Francis  P.  MacManamon 
Departmental  Consulting  Archeologist 
Chief,  Archeological  Assistance  Division 
IFR  Doc.  95-3686  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4310-70-F 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  the 
Titicut  Site  in  Bridgewater,  MA  in  the 
Possession  of  the  Robert  S.  Peabody 
Museum  of  Archaeology,  Andover,  MA 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  completion  of  the 
inventory  of  human  remains  and 
associated  funerary  objects,  presently  in 
the  possession  of  the  Robert  S.  Peabody 
Museum  of  Archaeology,  Phillips 
Academy,  Andover,  MA,  from  the 
Titicut  Site  in  Bridgewater,  MA. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  the  Robert  S.  Peabody  Museum  of 
Archaeology.  Human  remains  of  one 
individual,  a  ten  to  twelve  year  old 
female,  were  recovered  in  1947  from  the 
Titicut  site.  This  site  is  believed  to  have 
been  occupied  for  several  thousand 
years  prior  to  European  Contact.  The 
human  remains  were  recovered  with 
glass  and  shell  beads,  a  felsite  biface,  an 
iron  axe,  awl,  and  knife  handle,  a  large 
ceramic  vessel,  several  antler  spoons 
and  hafts,  and  several  whelk  shells.  The 
burial  can  be  dated  between  1600  and 
1620,  based  on  the  European  trade  items 
recovered  with  the  individual.  This  site 
is  located  within  the  aboriginal  territory 
of  the  Wampanoag  Tribe  at  the  time  of 
European  contact. 

Based  on  the  available  archaeological 
and  ethnohistorical  evidence,  as  well  as 
the  geographical  and  oral  tradition  of 
the  Wampanoag  people,  officials  of  the 
Robert  S.  Peabody  Museum  have 
determined  that  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  human  remain^ 
and  associated  funerary  objects  from  the 
Titicut  Site  and  the  Wampanoag  people. 
The  nearest  group  of  identifiable 
Wampanoag  people  are  located  in 
Mashpee,  MA.  The  Federally  recognized 
Gay  Head  Wampanoag  concur  that 
Mashpee  is  the  closest  community  of 
Wampanoag  people  to  be  identified 


with  the  Titicut  Site.  However,  the 
Mashpee  Wampanoag  are  not 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

Since  the  Mashpee  Wampanoag  are 
not  Federally-recognized,  the  Robert  S. 
Peabody  Museum  included  these 
remains  and  associated  funerary  objects 
on  an  inventory  of  “culturally 
unidentifiable”  human  remains  and 
requested  the  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee’s  recommendation  as  to  their 
disposition. 

On  December  21, 1994,  ©fficials  of  the 
Robert  S.  Peabody  Museum  were 
formally  notified  of  the 
recommendation  from  the  Review 
Committee  stating  that,  “(A)fter  careful 
consideration  of  the  evidence  provided 
in  your  letter  and  in  testimony  at  their 
most  recent  meeting,  the  Review 
Committee  recommends  that  the  Robert  , 
S.  Peabody  Museum  of  Archaeology 
proceed  to  repatriate  the  above 
mentioned  human  remains  and 
associated  funerary  objects  to  the 
Mashpee  Wampanoag.” 

This  notice  has  been  sent  to  officials 
of  the  Mashpee  Wampanoag  Tribe. 
Representatives  of  any  other  Indian  tribe 
which  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  James  W.  Bradley,  Director  of 
the  Robert  S.  Peabody  Museum  of 
Archaeology,  Phillips  Academy, 
Andover,  MA  01810;  telephone:  (508) 
749—4490,  before  March  17, 1995. 
Repatriation  of  these  human  remains 
and  associated  funerary  objects  to  the 
Mashpee  Wampanoag  Tribe  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated;  February  9, 1995 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist, 

Chief,  Archeological  Assistance  Division 
[FR  Doc.  95-3687  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  431&-7D-F 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigations  Nos.  731-TA-700  and  701 
(Final)] 

Disposable  Lighters  From  the  People’s 
Republic  of  China  and  Thailand 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
investigations. 

EFFECTIVE  DATE:  February  9. 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Bri^s  (202-205-3181),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations’ 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 

SUPPLEMENTARY  INFORMATION:  On 
October  24, 1994,  the  Commission 
instituted  investigation  No.  731-TA- 
701  (Final),  Disposable  Lighters  from 
Thailand,  and  established  a  schedule  for 
its  conduct  (59  FR  55853,  November  9, 
1994).  Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its  final 
determination  in  the  investigation  from 
January  3, 1995,  to  March  8, 1995  (59  FR 
59210,  November  16, 1994).  The 
Commission,  therefore,  revised  its 
schedule  in  the  investigation  to  conform 
with  Commerce’s  new  schedule  (59  FR 
66973,  December  28, 1994).  On 
December  13, 1994,  the  Commission 
instituted  investigation  No.  731-TA- 
700  (Final),  Disposable  Lighters  from 
the  People’s  Republic  of  China  and 
established  a  schedule  for  its  conduct 
(60  FR  6289,  February  1, 1995). 

On  February  1  and  February  2, 1995, 
the  Commission  received  requests  from 
counsel  for  Chinese  respondents  to 
postpone  the  date  of  its  scheduled 
hearing  in  the  subject  investigations.  No 
objections  to  these  requests  were 
received  from  the  petitioner  or  other 
parties  to  these  investigations.  The  2 
Commission,  therefore,  is  granting  the 
postponement  requests  and  is  revising 
its  schedule  in  the  investigations. 

The  Commission’s  new  schedule  for 
the  investigations  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  March  10, 1995;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
March  15, 1995;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  Man>h  8, 1995;  the  deadline 
for  filing  prehearing  briefs  is  March  15, 
1995;  the  hearing  will  be  held  at  the 
U.S.  International  Trade  Commission 
Building  at  9:30  a.m.  on  March  21, 1995; 
and  the  deadline  for  filing  posthearing 
briefs  is  March  29, 1995. 
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For  further  information  concerning 
these  investigations  see  the 
Commission’s  notices  of  investigations 
cited  above  and  the  Commission’s  Rules 
of  Practice  and  Procedure,  part  201, 
subparts  A  through  E  (19  CITl  part  201), 
and  part  207,  subparts  A  and  C  (19  CFR 
part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vll.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission’s  rules. 

By  order  of  the  Commission. 

Issued:  February  9, 1995. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  95-3758  Filed  2-14-95;  8:45  am) 
BILUNO  CODE  702(M»-P 

pnvestigation  No.  337-TA-368] 

Certain  Rechargeable  Nickel  Metal 
Hydride  Anode  Materials  and  Batteries, 
and  Products  Containing  Same;  Notice 
of  Decision  Not  To  Review  Initial 
Determination  Granting  Joint  Motion 
To  Terminate  the  Investigation  With 
Respect  to  Respondents  Toshiba 
Battery  Co.,  Toshiba  America 
Information  Systems,  Inc.,  and  Toshiba 
America  Consumer  Products,  Inc.,  on 
the  Basis  of  a  License  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  10)  issued  on  January  12, 
1995,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainants  Energy  Conversion 
Devices,  Inc.  and  Ovonic  Battery  Co., 
Inc.  and  respondents  Toshiba  Battery 
Co.,  Toshiba  America  Information 
Systems,  Inc.,  and  Toshiba  America 
Consumer  Products,  Inc.  (collectively 
“the  Toshiba  companies’’)  to  terminate 
the  investigation  as  to  the  Toshiba 
companies  on  the  basis  of  a  licensing 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street  SW,, 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  certain 


rechargeable  nickel  metal  hydride  anode 
materials  and  batteries  and  products 
containing  same,  on  September  8, 1994. 
Complainants  allege  infringement  of 
claims  1-17,  22,  23,  25,  27,  and  32  of 
U.S.  Letters  Patent  4,623,597  (“the  ’597 
patent’’). 

On  December  22, 1994,  complainants 
and  the  Toshiba  companies  filed  a  joint 
motion  to  terminate  the  investigation 
with  respect  to  the  Toshiba  companies 
on  the  basis  of  a  licensing  agreement. 
The  ALJ  issued  an  ED  granting  the  joint 
motion  and  terminating  the 
investigation  as  to  the  Toshiba 
companies.  No  petitions  for  review  of 
the  ro  were  filed.  No  agency  or  public 
comments  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C  1337,  and 
Commission  rule  210.42, 19  CFR  210.42. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Conunission. 

Dated:  February  6, 1995. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  95-3759  Filed  2-14-95;  8:45  am) 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Interoperable  System 
Project  Foundation 

Notice  is  hereby  given  that,  on  July  5, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 

§  4301  et  seq.  (“the  Act’’),  the 
Interoperable  System  Project 
Foundation  (“ISPF”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 


under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  are  as  follows:  ABB  Corporate 
Research,  Dept.  KL,  Vasteras,  Sweden; 
Apparatebau  Himdsbach  GmbH,  Baden- 
Baden,  Germany;  Beamex  Oy  Ah, 
Pietarsaari,  Finland;  Bray  International, 
Inc.,  Houston,  TX;  Chevron  Research 
and  Technology  Co.,  Richmond,  CA; 
ifak,  Barleben,  Germany;  Knick 
Elektronische  MeBgerate  GmbH  &  Co., 
Berlin,  Germany:  Politecnico  di  Torino- 
Dai,  Torino,  Italy:  Ramsey  Technology, 
Inc.,  Minneapolis  MN;  Rosemoimt 
Analytical  Inc.,  Eden  Prairie,  MN; 

Simrad  Albatross  AS,  Kongsberg, 

Norway:  and  Toshiba  Corporation, 

Tokyo,  Japan.  The  following  parties  are 
no  longer  members  of  ISP:  KDG  Mobrey 
Ltd.;  Fachhochschule  Landshut;  Asea 
Brown  Boveri;  and  Rosemount 
Measurement  Division. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ISPF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  7, 1993,  ISPF  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  23, 1993  (58  FR 
49529). 

The  last  notification  was  filed  with 
the  Department  on  April  5, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  18, 1994  (59  FR  25960). 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  95-3723  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4410-«1-M 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Edison  Industrial 
Systems  Center 

Notice  is  hereby  given  that,  on 
December  21, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  §  4301  et  seq.  (“the  Act’’), 
Edison  Industrial  Systems  Center  has 
filed  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 

The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Action  6(b)  of  the  Act,  the  identities  of 
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the  parties  are  Edison  Industrial 
Systems  Center,  Toledo,  OH;  Doehler- 
Jarvis,  Toledo,  OH;  and  AI  WARE, 
Cleveland,  OH.  The  project’s  general 
area  of  planned  activity  is  to  develop 
and  demonstrate  the  application  of 
sensors  and  neural  network  technology 
to  the  monitoring  and  control  of  the 
aluminum  die  casting  process.  The 
activities  of  this  Joint  Venture  will  be 
partially  funded  by  an  award  from  the 
Advanced  Technology  Program, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce. 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-3722  Filed  2-14-95;  8:45  am] 
BtLUNG  CODE  4410-C1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Catalytica,  Inc. 

Notice  is  hereby  given  that,  on 
December  22, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  Section  4301  et  seq.  (“the 
Act”),  Catalytica,  Inc.,  for  itself  and  on 
behalf  of  its  members,  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act,  the 
identities  of  the  parties  are  Catalytica, 
Inc.,  Mountain  View,  CA;  and 
Microfluidics,  Newton,  MA.  The 
project’s  general  area  of  planned  activity 
is  to  develop  and  commercialize 
technology  for  the  production  of 
nanomaterials  using  Microfluidizer 
technology  for  catalyst  application.  The 
activities  of  this  joint  venture  project 
will  be  partially  funded  by  an  award 
from  the  Advanced  Technology 
Program,  National  Institute  ef  Standards 
and  Technology,  Department  of 
Commerce. 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 

(FR  Doc.  95-3721  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Healthcare  Information 
Infrastructure  Proposal  (HIIT) 

Notice  is  hereby  given  that,  on 
September  27, 19*94,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 

15  U.S.C.  §  4301  et  seq.  (“the  Act”),  the 
South  Carolina  Research  Authority 
(“SCRA”)  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objectives  of  the  venture. 

The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties,  led  by  SCRA,  Columbia,  SC, 
under  the  Healthcare  Open  Systems  & 
Trials  (HOST)  Consortium,  Austin,  TX, 
are  General  Electric  Corporate  Research 
and  Development,  Schenectady,  NY; 
Microelectronics  &  Computer 
Technology  Corporation,  Austin,  TX; 
Medical  University  of  South  Carolina, 
Charleston,  SC;  BellSouth  Business 
Systems,  Columbia,  SC;  TransQuick, 

Inc.,  Atlanta,  GA;  Coleman  Research 
Corporation,  Springfield,  VA;  Marco 
International,  Riverton,  MD; 
Connecticut  Hospital  Research  and 
Education  Foundation,  Wallingford,  CT; 
University  of  Georgia,  Athens,  GA;  and 
New  Jersey  Institute  of  Technology, 
Newark,  NJ.  The  Healthcare  Information 
Infrastructure  Technology  (“HIIT”)  is  an 
innovative,  industry-led  program 
involving  healthcare  and  technology 
experts.  The  general  area  of  planned 
activity  is  to  develop  infirastructiu^  tools 
that  will  accelerate  the  adoption  of  open 
systems,  enabling  the  emergence  of  the 
virtual  healthcare  enterprise.  SCRA  is 
responsible  for  managing  the  overall 
effort. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  95-3725  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4410-01-M 


Notice  Pursuant  To  The  National 
Cooperative  Research  And  Production 
Act  Of  1993— Phosphoric  Acid 
Steering  Committee  And  Joint  Venture 

Notice  is  hereby  given  that,  on 
E)ecember  28, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  Section  4301  et  seq.  (“the 
Act”),  Phosphoric  Acid  Steering 
Committee  and  Joint  Venture  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act’s  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 


Specifically,  the  new  members  to  the 
Phosphoric  Acid  Joint  Venture  are; 
Chemax,  Portland,  OR  and  Venus 
Laboratories,  Inc.,  Wood  Dale,  IL.  In 
addition,  the  corporate  name  of 
Diversey  Corp.,  Livonia,  MI  was 
previously  incorrect. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate 
names,  or  planned  activities  of  the  joint 
venture. 

On  April  26, 1991,  the  Phosphoric 
Acid  Joint  Venture  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6,(b)  of  the 
Act  on  May  20, 1991  (56  FR  23089).  An 
additional  notification  was  filed  by 
Diversey  Corp.,  on  June  1, 1992  and 
published  in  the  Federal  Register  on 
July  9, 1992  (57  FR  30510). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  95-3724  Filed  2-14-95;  8:45  am| 
BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy. 
28  CFR  50.7  and  Section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  Section 
9622,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  United 
States  V.  Beazer  East,  Inc.,  Civ.  Act.  No. 
5;95-CV-62-BO(2),  was  lodged  on 
January  26, 1995,  with  the  United  States 
District  Court  for  the  Eastern  District  of 
North  Carolina.  Western  Division. 

This  case  concerns  the  Koppers  Co.. 
Inc.  (Morrisville  Plant)  Superfund  site. 
In  Morrisville,  Wake  County.  North 
Carolina  (the  “Site”).  Pursuant  to 
Section  107  of  CERCLA.  42  U.S.C. 
Section  9607,  the  Complaint  in  this 
action  seeks  recovery  of  all  response 
costs  incurred  in  response  to  the  release 
or  threatened  release  of  hazardous 
substances  at  the  Site. 

Defendant  Beazer  East.  Inc.,  (the 
“Settling  Defendant”)  has  agreed  in  the 
proposed  Consent  Decree  to  pay  the 
United  States  $1,023,475.15  to 
reimburse  response  costs  incurred  by 
the  United  States  with  respect  to  the 
Site  prior  to  March  5. 1994. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
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General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Beazer 
East.  Inc.,  DOJ  Ref.  #90-11-3-1108. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
North  Carolina,  Western  Division,  310 
New  Bern  Avenue,  Suite  800,  Federal 
Building,  Raleigh.  North  Carolina, 
27601-1461;  the  Office  of  the  United 
States  Environmental  Protection 
Agency,  Region  IV,  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 

20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 

20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library  for  a  copy  of 
the  Consent  Decree. 

Bruce  S.  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-3720  Filed  2-14-95;  8:45  am) 
BILLING  CODE  441&-01-M 


National  Institute  of  Corrections 

Cooperative  Agreement 
Announcement 

AGENCY:  National  Institute  of 
Corrections,  Justice. 

ACTION:  Notice. 


SUMMARY:  The  NIC  announces  the 
solicitation  of  applications  for  the  study 
of  the  District  of  Columbia  Department 
of  Corrections. 

DATES:  Applications  for  this  cooperative 
agreement  will  be  available  beginning 
February  15. 1995.  Applications  are  due 
no  later  than  4  p.m.  Eastern  time,  March 
20. 1995. 

ADDRESSES:  Request  copies  of  the 
solicitation  tapplication)  from  NIC,  320 
First  St..  N.W.  (HOLC),  Washington. 
D.C  20534,  by  FAX  to  202-307-3361. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  E.  Moore  or  Ms.  Anna  Z. 
Thompson.  (202)  307-1300,  ext.  147  or 
145. 


Cooperative  Agreement  Announcement 

District  of  Columbia  Department  of 
Corrections  Study 

I.  Overview 

Congress  has  appropriated  $200‘,000 
to  the  National  Institute  of  Corrections 
(NIC)  for  Federal  Fiscal  Year  1995  to 
fund  an  in-depth  study  of  the  District  of 
Columbia  Department  of  Corrections 
(DC  DOC).  Therefore,  the  National 
Institute  of  Corrections  is  soliciting 
applications  from  organizations  or 
individuals  knowledgeable  about 
correctional  management,  programs  and 
operations.  The  project  to  be  funded 
involves  an  analysis  and  evaluation  of 
specific  areas  of  the  District  of  Columbia 
Elepartment  of  Corrections.  Some  areas 
will  also  require  attention  in  the 
development  of  a  program  design  as 
well  as  implementation  strategies.  The 
project  should  include,  but  not  be 
limited  to.  a  compilation  and  review  of 
existing  data  and  relevant  information; 
analysis  of  the  data,  to  include  previous 
and/or  on-going  court  ordered 
evaluations  and  findings;  evaluation  of 
areas  listed  below;  and 
recommendations  for  programmatic  and 
op>erational  improvement  in  the  DC 
DOC  based  on  current  and  "best” 
practices. 

II.  Scope 

The  successful  applicant  will 
document  findings  and 
recommendations  in  a  report  to  be  made 
available  to  NIC.  The  report  will  be 
based  on  a  comprehensive  study  of  each 
of  the  areas  listed  below: 

*  Analysis  of  the  rated  capacity  of  the 
system,  to  include  an  analysis  of  the 
appropriate  number  of  inmates  to  be 
housed  in  each  facility; 

*  Design  and  implementation  of  an 
objective  classification  system  and  a 
community  risk  assessment  system; 

*  Staffing  analysis; 

*  A  review  of  tne  pK)licies. 
procedures,  standards,  regulations  and 
laws  currently  governing  human 
resource  issues  within  the  D.C 
Department  of  Corrections  including 
hiring,  training,  assignment,  and 
promotion  of  personnel  with  a  special 
emphasis  on  hiring  and  training 
standards; 

*  Assessment  of  the  physical  plant,  to 
include,  but  not  be  limited  to,  state  of 
repair  and  safety  and  health 
considerations; 

*  Security  analysis  of  those  facilities 
which  are  not  under  court  order,  to 
include,  but  not  be  limited  to.  internal 
security,  perimeter/extemal  security, 
and  assessment  of  emergency 
preparedness;  (through  and 
comprehensive  security  audits  as  well 


as  assessments  of  emergency 
preparedness  have  been  conducted  at 
Central,  Maximum  and  the  Jail  by  Court 
consultants.  This  effort  will  be  extended 
to  all  other  facilities  by  the  cooperative 
agreement  recipient); 

*  Facility  safety  and  health 
assessments,  primarily  of  an 
environmental  nature,  to  include,  but 
not  be  limited  to,  food  service 
sanitation,  vector  control,  air  quality, 
water  supply  and  sewage  disposal, 
lighting,  and  noise  control,  and 
communicable  disease  and  infection 
control.  (Comprehensive  assessments 
are  currently  being  conducted  at 
Central,  Maximum,  Modular  and  the  Jail 
by  the  Department  of  Consumer  and 
Regulatory  Affairs  (DCRA)  with 
thorough,  detailed  reports  issued  every 
four  months  by  highly  qualified 
environmental  health  and  safety 
experts.  The  concerns  at  the  facilities 
under  court  scrutiny  are  probably 
similar  to  those  at  all  DC  facilities  and 
these  issues  can  be  addressed  by 
auditing  the  facilities  not  under  court 
scrutiny  and  extrapolating  the  relevant 
findings  of  the  DCRA  reports  to  them); 

*  Assessment  of  the  adequacy  of 
existing  financial  resources; 

*  Review  and  recommendations  as  to 
new  and/or  additional  policies  and 
procedures  relative  to  the  above 
mentioned  areas. 

Funding  for  this  project  has  been  set 
at  $200,000  which  will  support  one 
cooperative  agreement.  Activities 
funded  through  this  agreement  are  to  be 
completed  within  six  months  after  the 
project  award.  Those  eligible  for 
application  consideration  include  state 
agencies;  public  for  profit  or  non-profit 
organizations;  associations;  educational 
institutions;  other  organizations  and 
individuals.  This  project  is  on  an 
expedited  time  frame  and  the  award 
recipient  should  be  prepared  to  begin 
work  within  45  days  of  the  closing  date 
of  the  announcement.  Applications  for 
this  project  must  be  received  by  the 
Prisons  Division  no  later  than  4  p.m. 
Eastern  time,  March  20, 1995. 

Note:  It  is  acceptable  for  two  or  more 
organizations  to  join  together  to  submit  a 
joint  application  for  this  award  or  for  an 
applicant  to  propose  some  type  of  a 
subcontract.  There  are  specific  provisions 
which  apply  to  these  types  of  arrangements. 
Any  applicants  planning  on  proposing  such 
an  arrangement  should  contact  NIC  and 
specifically  request  the  briefing  materials 
related  to  ^is  issue,  see  Section  VI. 

III.  Application  Procedures 

The  applicant  must  complete  0MB 
Standard  Form  424,  Application  for 
Federal  Assistance;  the  certification  of  a 
drug-free  workplace;  and  the 
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certification  regarding  debarment 
(Copies  of  these  forms  are  included  in 
the  Institutes’  Annual  Program  Plan.) 
Detailed  procedures  for  preparing 
financial  assistance  applications  are 
given  in  the  NIC  Guidelines  Manual: 
Instructions  for  Applying  for  Federal 
Assistance.  Each  of  the  above  referenced 
documents  will  be  made  available  upon 
request,  see  Section  VI. 

Applications  should  be  submitted  in 
six  copies.  At  least  one  of  the  six  copies 
must  bear  the  original  signature,  in  ink, 
of  the  administrator  or  chief  executive 
officer  of  the  applicant  organization.  A 
cover  letter  must  identify  the 
responsible  audit  agency  for  the 
applicant’s  financial  accounts. 
Applications  must  be  written  concisely 
and  typed  double  spaced. 

Applications  must  detail  the  project, 
the  objectives,  and  the  plan  for 
implementing  the  proposal.  Projected 
costs  and  description  of  the 
qualifications  of  the  applicant{s)  must 
be  included.  The  projected  cost  of 
conducting  the  project  is  a  critical 
element  in  the  decision  making  process, 
and  the  Institute  urges  applicants  to 
keep  indirect  costs,  in  particular,  to  a 
minimum.  In  addition,  applicants  must 
assure  that  they  have  the  personnel 
resources  to  complete  this  project 
within  the  specified  timeframes. 

Applications  being  sent  by  mail 
should  be  addressed  to  the  National 
Institute  of  Corrections,  Grant  Office, 

320  First  Street,  N.VV.,  Washington,  D.C. 
20534.  Applications  transmitted  by  fax 
will  not  be  accepted  or  acknowledged. 
Applications  for  grants  should  not  be 
sent  to  NIC  Longmont,  Colorado,  offices. 
Applications  being  sent  by  personal 
delivery  or  Federal  Express  should  be 
directed  to  the  National  Institute  of 
Corrections,  500  First  Street,  N.W., 
Grants  Office,  Seventh  Floor, 
Washington,  D.C.  20534. 

IV.  Application  Review  Procedures 

Applications  for  grants  and 
cooperative  agreements  are  reviewed  by 
a  team  of  Institute  staff  members.  The 
applications  are  subsequently  approved 
or  disapproved  by  the  Director  of  the 
National  Institute  of  Corrections.  Four 
categories  of  criteria  are  used  in 
reviewing  applications:  programmatic, 
organizational,  project  management,  and 
fmancial/administrative.  Among  the 
specific  criteria  used  to  evaluate  the 
applications  are: 

•  Indication  of  a  clear  understanding 
of  the  specific  areas  of  corrections  to  be 
addressed  by  this  project  and  the  key 
issues; 

•  Well-defined  project  objectives, 
tasks,  and  resources  necessary  to  meet 
the  objectives; 


*  Technical  soundness  of  the  design 
and  methodology  for  achieving  the 
project  goals; 

*  Description  of  all  elements  and 
tasks  of  the  project,  and  realistic 
timeframes  necessary  to  complete  the 
tasks; 

*  Background,  experience,  and 
expertise  of  the  proposed  project  staff, 
including  any  subcontractors; 

*  Sufficient  and  realistic  time 
commitments  from  key  project  staff; 

*  Reputation  or  recognized  skill  of 
the  applicant  organization  and  any 
proposed  subcontractors; 

*  Financial  and  administrative 
integrity  of  the  proposal,  including 
adherence  to  federal  financial 
guidelines  and  processes; 

*  Adequate  detail  and  narrative  about 
the  cost  elements  in  the  proposed 
budget. 

V.  Project  Outcome 

The  final  product  will  be  a  camera- 
ready  document  that  is  fully  and 
professionally  edited  and  prepared  in 
accordance  with  NIC  and  federal 
publications  guidelines.  A  copy  of  the 
“General  Conditions”  for  projects 
entailing  the  preparation  of  a  report  for 
publication  and  public  dissemination  is 
available  upon  request,  see  section  VI. 

Monthly  briefings,  quarterly  progress 
reports  and  a  three  month  interim 
product  will  be  required.  The 
Cooperative  Agreement  recipient  will  be 
expected  to  work  closely  with  the  NIC 
Project  Monitor  as  well  as  the 
designated  Project  Coordinator  from  the 
DC  Department  of  Corrections. 

VI.  Additional  Information 

To  obtain  additional  information 
including  OMB  Standard  Form  424, 
Application  for  Federal  Assistance;  the 
certification  of  a  drug-free  workplace; 
certification  regarding  debarment 
(Copies  of  these  forms  are  included  in 
the  Institutes’  Annual  Program  Plan),  as 
well  as,  NIC  Guidelines  Manual: 
Instructions  for  Applying  for  Federal 
Assistance  and  “General  Conditions” 
for  the  preparation  of  printed  material 
you  may  contact  John  E.  Moore  or  Anna 
Z.  Thompson,  Correctional  Program 
Specialists,  Prisons  Division,  National 
Institute  of  Corrections,  320  First  St., 
N.W.  (HOLC),  Washington,  D.C.  20534, 
Phone:  202-307-1300,  ext.  147  or  145  or 
fax  202-307-3361. 

Morris  L.  Hiigpen, 

Director. 

IFR  Doc.  95-3701  Filed  2-14-95;  8:45  am) 
BILLING  CODE  4410-a6-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  meet  on 
February  28-March  1, 1995  at  the 
Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-5521/5523, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  9  a.m.  on 
February  28  and  8:30  a.m.  on  March  1. 

On  February  28,  in  the  morning, 

OSHA  will  brief  the  ACCSH  on  the 
focused  inspection  policy:  the  status  of 
the  Excellence  in  Construction  Program, 
fall  protection  for  construction  workers 
erecting  non-building  steel  structures; 
the  deliberations  of  the  Steel  Erection 
Negotiated  Rulemaking  Committee;  and 
the  standards  planning  process. 
Workgroups  will  meet  in  the  afternoon. 
On  March  1,  work  groups  will  report 
back  to  the  full  Committee  and  plans 
will  be  made  for  the  next  meeting.  The 
meeting  will  end  at  approximately  12:00 
noon. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact; 
Holly  Nelson,  Office  of  the  Assistant 
Secretary,  Room  S-2316,  Telephone 
202-219-6027;  or  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647, 
Telephone  202-219-8615,  at  the 
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Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  N\V.,  Washington,  DC,  20210. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  Room  N-2625, 
Telephone  202-219-7894. 

Signed  at  Washington,  D.C.  this  9th  day  of 
February,  1995. 

Joseph  A.  Dear, 

Assistant  Secretary-  of  Labor. 

IFR  Doc.  95-3773  Filed  2-14-95;  8:45  am] 
BILLING  CODE  4510-26-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorizes  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that (1)  proposes  the 
de.struction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a) 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  April  3, 
1995.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a  . 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film. 


magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government’s 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority,  ' 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester 

Schedules  Pending 

1.  Department  of  Education,  National 
Education  Commission  on  Time  and 
Learning  (Nl-441-94— 4). 

Documentation  used  to  prepare  the  final 
report. 

2.  Department  of  Health  and  Human 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration  (Nl- 
511-94-2).  Final  reports  of  research  and 
investigation  grants,  1969-1993. 

3.  Department  of  Housing  and  Urban 
Development  (Nl-207-94-6).  Flexible 
Subsidy  Files. 

4.  Department  of  State,  Bureau  of 
Economic  and  Business  Affairs  {Nl-59- 
95-2).  Routine,  facilitative,  and 
duplicative  records  relating  to 
transportation  matters. 

5.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (Nl-483-93-26). 
Electronic  Examination  Data  System. 

6.  Defense  Contract  Audit  Agency 
(Nl-372-95-1).  Routine  and  facilitative 
records  relating  to  forms  management 
and  recurring  reports. 

7.  Office  of  the  Secretary  of  Defense 
(Nl-330-95-2).  Rec.ords  relating  to  the 


curriculum  vitae  of  instructors  at  the 
Uniformed  Services  University  of  the 
Health  Sciences.  (Records  are  already 
scheduled  as  temporary;  proposed 
reduction  in  retention  period.) 

8.  Small  Business  Administration 
(Nl-309-94-1).  Textual  copy  of  SBA 
notices  and  checklists  (microfiche  copy 
will  be  preserved). 

Dated:  February'  8. 1995 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

IFR  Doc.  95-3726  Filed  2-14-95;  8:45  am] 
BILUNG  CODE  751 5-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 

ACTION:  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  ’"'idowment’s  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the -purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
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and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  February  27-28, 1995. 

Time:  9  a.m.  to  5:30  p.m. 

i?oom;  430 

Program:  This  meeting  will  review 
applications  for  Special  Projects  for  the 
Special  Competition  deadline,  submitted  to 
the  Division  of  Public  Programs,  for  projects 
beginning  after  July  1, 1995. 

2.  Date:  March  1, 1995. 

Time:  9  a.m.  to  5:00  p.m. 

Hoom;  415 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education  in  the  Humanities,  submitted  to 
the  Division  of  Education  Programs,  for 
projects  beginning  after  July  1, 1994. 

3.  Date:  March  2-3, 1995. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  430 

Program:  This  meeting  will  review 
applications  submitted  to  Special  Projects  for 
the  Special  Competition  deadline  of  January 
27, 1995,  submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after  July  1, 
1995.  - 

4.  Date:  March  2-3, 1995. 

Time:  9  a  m.  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  to  the  January  15, 1995 
deadline  in  the  Higher  Education  Program, 
for  projects  beginning  after  June  1, 1995. 

5.  Date:  March  3, 1995. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access  Projects,  submitted 
to  the  Division  of  Preservation  and  Access, 
for  projects  beginning  after  July  1, 1995. 

6.  Date:  March  9-10, 1995. 

Time:  9  a.m.  to  5  p.m. 

Room:  430 

Program:  The  meeting  will  review 
proposals  submitted  to  the  January  15, 1995 
deadline  in  the  Higher  Education  Program, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after  June  1, 
1995. 

7.  Date:  March  16-17, 1995. 

Time:  8  a.m.  to  5:30  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  for  Dissertation  Grants, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after  June  1, 
1995. 

8.  Date:  March  21, 1995 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315  &  415 

Program:  This  meeting  will  review 
proposals  submitted  to  the  February  1, 1994 
deadline  in  the  Higher  Education  Program, 
for  projects  beginning  after  October  1, 1995. 

9.  Date:  March  28, 1995. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  to  the  February  1, 1995 
deadline  in  the  Higher  Education  Program, 
for  projects  beginning  after  October  1, 1995. 

10.  Date:  March  30, 1995. 


Time:  9  a.m.  to  5:30  p.m. 

Room;  315  &  415 

Program:  This  meeting  will  review 
proposals  submitted  to  the  February  1, 1995 
deadline  in  the  Higher  Education  Program, 
for  projects  beginning  after  October  1, 1995. 

11.  Dote:  March  31, 1995. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  to  the  February  1, 1995 
deadline  in  the  Higher  Education  Program, 
for  projects  beginning  after  October  1, 1995. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer 
[FR  Doc.  95-3738  Filed  2-14-95;  8:45  amj 
BILLING  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended!,  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in 
Geosciences  (#1756) 

Dates  and  Times:  March  3, 1995  from  8 
a.m.  to  8  p.m. 

Place.  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Odile  de  la 
Beaujardiere,  Program  Director  for 
Magnetospheric  Physics  Program,  Division  of 
Atmospheric  Science,  Room  775,  National 
Science  Foundation,  4201  Wilson  Blvd, 
Arlington,  VA  22230,  Tel:  (703)  306-1519. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Geospace  Environment  Modeling  (GEM) 
proposals  as  part  of  the  selection  process  for 
aw'ards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c). 
the  Government  in  the  Sunshine  Act. 

Dated:  February  10, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer 

|FR  Doc.  95-3741  Filed  2-14-95;  8:45  ami 

BILLING  CODE  7556-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Indianapolis,  Indiana: 
Aviation  Accident 

In  connection  with  its  investigation  of 
the  Simmons  Airlines,  dba  (American 
Eagle),  Flight  4181,  Aerospatiale,  ATR- 
72-210,  N401AM,  accident  at  Roselawn, 
Indiana,  October  31, 1994,  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  12  p.m., 

(est)  on  February  27, 1995,  in  the  Hall 
of  Champions  Ballroom  of  the  Adam’s 
Mark  Hotel,  Located  at  2544  Executive 
Drive,  Indianapolis,  Indiana  46241.  For 
more  information,  contact  Pat  Cariseo, 
Office  of  Public  Affairs,  Washington, 
D.C.  20594,  telephone  (202)  382-0660. 

Dated:  February  10, 1994. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer 

(FR  Doc.  95-3734  Filed  2-14-95;  8:45  ami 

BILLING  CODE  7S33-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-416] 

Entergy  Operations,  Inc.; 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29,  issued  to  Entergy  Operations,  Inc. 
(the  licensee),  for  operation  of  the  Grcnd 
Gulf  Nuclear  Station,  Unit  1  (GGNS), 
located  in  Claiborne  County, 

Mississippi. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  amendment  will 
replace  the  existing  Technical 
Specifications  (TSs)  in  their  entirety 
with  the  Improved  Technical 
Specifications  (ITSs). 

The  proposed  action  is  in  accordance 
with  the  licensee’s  amendment  request 
dated  October  15, 1993,  as 
supplemented  by  letters  dated  April  15, 
and  November  10, 1994. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  the 
TSs.  The  “NRC  Interim  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors,”  (Federal  Register  52  FR  3788, 
February  6, 1987)  and  later  the  Final 
Policy  Statement,  formalized  this  need. 
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To  facilitate  the  development  of 
individual  ITSs,  each  reactor  vendor 
owners  group  (OG)  and  the  NRC  staff 
developed  Standard  TSs.  For  General 
Electric  (GE)  plants,  the  Standard  TSs 
(STS)  are  NUREG-1433  for  BWR/4 
reactor  facilities  and  NUREG-1434  for 
B\VR/6  facilities.  NUREG-1434  formed 
the  basis  of  the  GGNS  ITSs. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TSs  is 
based  on  NUREG-1434  and  on  guidance 
provided  in  the  Policy  Statement.  Its 
objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TSs.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1434,  portions  of 
the  existing  TSs  were  also  used  as  the 
basis  for  the  ITSs.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  GE  and  other  OGs. 

The  proposed  changes  from  the 
existing  TSs  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-teAnical  (administrative) 
changes,  which  w'ere  intended  to  make 
the  ITSs  easier  to  use  for  plant 
operations  personnel.  They  are  purely 
editorial  in  nature  or  involve  the 
movement  or  reformat  of  requirements 
without  affecting  technical  content. 

Every  section  of  the  GGNS  TSs  has 
undergone  these  types  of  changes.  In 
order  to  ensure  consistency,  the  NRC 
staff  and  the  licensee  have  used 
NUREG-1434  as  guidance  to  reformat 
and  make  other  administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
GGNS  TSs  but  did  not  meet  the  criteria 
set  forth  in  the  Policy  Statement  for 
inclusion  in  the  TSs.  In  general,  the 
proposed  relocation  of  items  in  the 
GGNS  TSs  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  appropriate 
plant-specific  programs  procedures  and 
ITS  Bases  follows  the  guidance  of  the 
BVVR/6  STS,  NUREG-1434.  Once  these 
items  have  been  relocated  by  removing 
them  from  the  TSs  to  other  licensee- 
controlled  documents,  the  licen.see  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-approved 
control  mechanisms  which  provide 
appropriate  procedural  means  to  control 
changes. 

3.  More  restrictive  requirements, 
which  consi.st  of  proposed  GGNS  ITS 
items  that  are  either  more  conser\’ative 
than  corresponding  requirements  in  the 
existing  GGNS  TSs,  or  are  additional 


restrictions  which  are  not  in  the  existing 
GGNS  TSs  but  are  contained  in  . 
NUREG-1434.  Examples  of  more 
restrictive  requirements  include:  placing 
a  Limiting  Condition  of  Operation  (LCO) 
on  plant  equipment,  which  is  not 
required  by  the  present  TSs  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment;  and 
more  restrictive  surveillance 
requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  GGNS  TSs 
which  provided  little  or  no  safety 
benefit  and  placed  unnecessary  burden 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRC  action  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  GGNS  as 
described  in  the  safety  evaluation  to  be 
issued  with  the  license  amendment, 
which  will  be  noticed  in  the  Federal 
Register. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  Changes  which  are 
administrative  in  nature  have  been 
found  to  have  no  effect  on  technical 
content  of  the  TSs,  and  are  acceptable. 
The  increased  clarity  and  understanding 
these  changes  bring  to  the  TSs  are 
expected  to  improve  the  operator’s 
control  of  the  plant  in  normal  and 
accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  assures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1434  and  the 
Policy  Statement,  and,  therefore,  to  be 
acceptable. 

Changes  involving  more  restrictive 
requiremev.ts  have  been  found  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burden 
on  the  licensee,  their  removal  from  the 
TSs  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  GGNS.  Generic 
relaxations  contained  in  NUREG-1434 
have  also  been  reviewed  by  the  NRC 


staff  and  have  been  found  to  be 
acceptable. 

In  summary,  the  proposed  revision  to 
the  TSs  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  not 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  As  an  alternative  to 
the  proposed  amendment,  the  staff 
considered  denial  of  the  amendment. 
Denial  of  the  amendment  would  result 
in  no  change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  amendment  and  the 
alternative  action  are  similar. 

Alternative  Use  of  Besources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Grand  Gulf  Nuclear  Station,  Unit 
1 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  Missi.ssippi 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Ba.sed  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  signficant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
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prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee’s  letter 
dated  October  15, 1993,  as 
supplemented  by  letters  dated  April  15. 
and  November  10, 1994,  which  are 
available  for  public  inspection  at  the 
Commissin’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 

NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
judge  George  W.  Armstrong  Library,  220 
S.  Commerce  Street,  Natchez, 

Mississippi  39120. 

Dated  at  Rockville.  Main  land  this  9th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  ('ommission, 
Jame^  R.  Hall, 

Senior  Project  Manager.  Project  Directorate 
IV-I,  Division  of  Peactor  Projects  III/IV.  Office 
c  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  95-3772  Filed  2-14-95;  8.45  am) 
BILLING  CODE  7590-01-M 

Applications  and  Amendments  to 
Facility  Operating1.icenses  Involving 
No  Significant  Hazards 
Considerations;  Biweekly  Notice 

I.  Background 

Pursuant  to  Public  Law  97—415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  20, 
1995,  through  February  3.  1995.  The  last 
biweekly  notice  was  published  on 
February  1,  1995  (60  FR  6296). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 


Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
Uow'ever,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notir:e.  Written 
comments  may  also  be  deli\ered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  17,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  11) 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2  714 
which  is  available  at  the  Commission  s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  lo«;al  publii 
document  room  for  the  particular 
facility  involved.  If  a  reque.st  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
.Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  ol 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\ention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spec.ificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
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hasijs  of  the  contention  and  a  conci.se 
■Statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  ahso 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  CoiuJ.'.tions  shall  be  limited  to 
matters  within  the  scope  of  ihe 
amendment  under  consideration.  The 
rantent'on  nucst  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relic-/.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  the.se 
requirements  wdth  respect  to  at  least  one 
contention  will  not  be  permitted  to 
[wrticipate  as  a  party. 

Those  permitted  to  intervene  become 
(larties  to  the  proi;eeding.  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  retfitested.  the 
CJnmmission  will  make  a  final 
rietermination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\'e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  reque.st  involves  no 
significant  hazards  consideration,  the 
C'/miinission  may  issue  the  amendment 
and  make  it  immediately  eftet;tiv’e, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  w'oiild  take 
place  after  issuance  of  the  amendment. 

if  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration, -any 
I'.earing  held  would  take  plage  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  he  filed  w'ith 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
DoeJeeting  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
r)or:ument  Room,  the  Celman  Building. 
2120  L  Street,  NW.,  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{000)  248-5100  (in  Missouri 
1-(«00|  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Numter  N1023  and  the 


following  message  addressed  to  (Pro/erf 
Director):  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  numlrer  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  al.so  be  sent  to  the  Office  of  the 
General  Coun.sel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 

DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
fora  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofrit:er  or  the 
Atomic  Safety  and  Licensing  Board  ihtit 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(aHlUiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission  's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &■  Light  Company,  et  ai. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request;  January 
19,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS) 
Surveillance  Requirement  4.0.3  and  its 
associated  bases  to  provide  fora  delay  , 
period  of  up  to  24  hours  in  which  to 
perform  a  surveillance  which  has  been 
discovered  not  to  have  been  performed 
within  its  specified  frequency  This 
change  would  adopt  the  requirements  of 
NUREG-1431 ,  “Standard  Technical 
Specifications,  Westinghouse  Plants.*' 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  will  reduce  the 
requirement  to  unnecessarily 
manipulate  and  challenge  plant  systems 
and  equipment  The  most  probable 
result  of  performing  a  surveillance 
during  the  delay  period  will  be  to  v'erify 
its  conformance  with  Technical 
Specification  requirements.  Since  this 


change  does  not  affect  plant  design, 
operation,  or  the  manner  in  which 
testing  is  performed,  the  ronsequences 
of  accident  stenarios  postulated  in  the 
Final  Safety  Analysis  Report  will  not 
increase.  Therefore,  there  would  be  no 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  propo.sed  amendment  does  not 
create  the  possibility  of  a  new  or. 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not 
introduce  any  new  equipment,  nor  does 
it  require  existing  systems  to  perform  a 
different  type  of  function  than  they  are 
currently  designed  to  perform. 

Therefore,  the  proposed  change  does  no* 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident. previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety  is  neither 
described  or  pre.scribed  for  this 
specification.  The  propo.sed  change 
simply  provides  additional  time  to 
perform  a  surveillance  and  verify  that 
the  operability  of  equipment  is  in 
conformance  with  the  Technical 
Specification  requirements.  Therefore, 
the  proposed  change  does  not  involve  a 
signiFu:ant  redaction  in  [the]  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licen.see's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propases  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director  William  U. 
Bateman. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  amendment  request: 
December  23,  1994. 

Description  of  amendment  request: 
The  proposed  amendments  would 
increa.se  the  allowable  enrichment  of 
new  fuel  stored  in  the  new  fuel  storage 
vault  (NFSV),  revise  the  enrichment 
description  of  fuel  in  the  reactor  core, 
and  include  references  to  documents 
previously  approved  by  the  staff  in  the 
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Technical  Specifications  that  provide 
analytical  methods  used  to  determine 
core  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CP’R  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.l.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  any  accident 
previously  evaluated. 

The  Updated  Final  Safety  Analysis 
Report  (UFSAR)  does  not  consider  any 
accidents  involving  the  NFSV.  The  Fuel 
Handling  Accidents  that  are  analyzed 
(Section  15.7.4)  include  dropping  of  a 
spent  fuel  assembly  onto  the  spent  fuel 
pool  floor  and  breaking  of  all  fuel  rods, 
and  dropping  of  a  fuel  assembly  inside 
containment  onto  the  top  of  the  core. 

The  proposed  change  to  increase  the 
NFSV  fuel  enrichment  limit  from  4.0  to 
4.65  weight  percent  U-235  does  not 
affect  any  of  the  initiators  or  precursors 
of  any  accident  previously  evaluated. 

The  proposed  change  will  not  increase 
the  likelihood  that  a  transient  initiating 
event  will  occur  because  transients  are 
initiated  by  equipment  malfunction 
and/or  catastrophic  system  failure. 

Since  the  proposed  change  does  not 
involve  the  introduction  of  new  or 
redesigned  plant  equipment,  failure 
mechanisms  are  not  affected.  As  a 
result,  the  probability  of  occurrence  of 
accidents  previously  evaluated  is  not 
significantly  increased. 

A  new  criticality  analysis  for  the 
proposed  change  to  increase  the  NFSV 
fuel  enrichment  limit  from  4.0  to  4.65 
weight  percent  U-235  was  performed 
for  the  NFSV.  It  was  determined  that 
even  in  worst  case  conditions  the 
acceptance  criteria  was  met  since  the 
maximum  Kerr  was  determined  to  be 
well  below  the  0.95  limit  with  a  95/95 
probability/confidence  level.  The 
consequences  of  any  accident,  including 
a  fuel  handling  accident  involving  the 
NFSV,  are  not  significantly  increased. 

A. 2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  the  Technical 
Specifications  does  not  involve  the 
addition  of  any  new  or  different  types 
of  safety  related  equipment,  nor  does  it 
involve  the  operation  of  equipment 
required  for  safe  operation  of  the  facility 
in  a  manner  different  from  tho.se 
addressed  in  the  safety  analysis.  No 
safety  related  equipment  or  function 
will  be  altered  as  a  result  of  the 
proposed  changes.  Also,  the  procedures 


governing  normal  plant  operation  and 
recover>’  from  an  accident  are  not 
changed  by  the  proposed  Technical 
Specification  changes.  Since  no  new 
failure  modes  or  mechanisms  are  added 
by  the  proposed  changes,  the  possibility 
of  a  new  or  different  kind  of  accident  is 
not  created. 

A. 3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  safety  margins  are  established 
through  LCOs,  limiting  safety  system 
settings,  and  safety  limits  specified  in 
the  Technical  Specifications.  There  will 
be  no  changes  to  either  the  physical 
design  of  the  plant  or  to  any  of  these 
settings  and  limits  as  a  result  of 
increasing  the  NFSV  fuel  enrichment 
limit.  The  change  does  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  any 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
analyzed.  Additionally,  the  revised 
criticality  anal^'sis  demonstrates  that  the 
maximum  IQif  under  all  postulated 
conditions  remains  below  the 
acceptance  value  of  0.95.  Therefore,  the 
change  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

B.l.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  to  increase  the 
reactor  core  fuel  enrichment  range 
discussed  in  the  Design  Features  section 
of  Technical  Specifications  from 
“between  2.2  to  4.0”  to  “up  to  4.65” 
weight  percent  U-235  is  administrative 
in  nature  and  does  not  affect  any  of  the 
initiators  or  precursors  of  any  accident 
previously  evaluated.  The  proposed 
change  will  not  increase  the  likelihood 
that  a  transient  initiating  event  will 
occur  because  transients  are  initiated  by 
equipment  malfunction  and/or 
catastrophic  system  failure.  Since  the 
proposed  change  does  not  involve  the 
introduction  of  new  or  redesigned  plant 
equipment,  failure  mechanisms  are  not 
affected.  As  a  result,  the  probability  of 
occurrence  of  accidents  previously 
evaluated  is  not  significantly  increased. 

The  fuel  enrichment  limit  of  each  core 
is  determined  by  the  core  specific 
design  and  is  determined  to  be 
acceptable  with  respect  to  the  accident 
analysis  by  the  reload  analysis  and  is 
not  impacted  by  the  value  specified  in 
the  description  in  the  Design  Features 
section  of  Technical  Specifications.  This 
value  is  only  provided  as  the  highest 
expected  core  fuel  enrichment  in  the 
Design  Features  section  discussion  of 
the  reactor  core.  This  change  is 


administrative  in  nature  and  does  not 
affect  the  consequences  of  any  accident 
previously  evaluated. 

B.2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  in  the  reactor 
core  fuel  enrichment  description 
contained  in  the  Design  Features  section 
of  Technical  Specifications  does  not 
involve  the  addition  of  any  new  or 
different  types  of  safety  related 
equipment,  nor  does  it  involve  the 
operation  of  equipment  required  for  safe 
operation  of  the  facility  in  a  manner 
different  from  those  addressed  in  the 
safety  analysis.  No  safety  related 
equipment  or  function  will  be  altered  as 
a  result  of  the  proposed  change.  Also, 
the  procedures  governing  normal  plant 
operation  and  recovery  from  an  accident 
are  not  changed  by  the  proposed 
Technical  Specification  change.  Since 
no  new  failure  modes  or  mechanisms 
are  added  by  the  proposed  change,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

B. 3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  safety  margins  are  established 
through  LCOs,  limiting  safety  system 
settings,  and  safety  limits  specified  in 
the  Technical  Specifications.  There  will 
be  no  changes  to  either  the  physical 
design  of  the  plant  or  to  any  of  these 
settings  and  limits  as  a  result  of 
increasing  reactor  core  fuel  enrichment 
value  given  in  the  Design  Features 
section  of  Technical  Specifications.  The 
change  does  not  involve  a  significant 
increase  in  the  probability  of  occurrence 
or  consequences  of  any  accident 
previously  evaluated  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

Based  on  the  above  discussion,  the 
ability  to  safely  shutdown  the  operating 
unit  and  mitigate  the  consequences  of 
all  accidents  previously  evaluated  will 
be  maintained.  Therefore,  the  margin  of 
safety  is  not  significantly  affected. 

C. l.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  to  add  three 
documents  to  the  list  of  documents  that 
provide  the  analytical  methods  to 
determine  core  operating  limits  is 
administrative  in  nature  and  does  not 
affect  any  of  the  initiators  or  precursors 
of  any  accident  previously  evaluated. 
The  proposed  change  will  not  increase 
the  likelihood  that  a  transient  initiating 
event  will  occur  because  transients  are 
initiated  by  equipment  malfunction 
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ancl/or  catastrophic  system  failure. 

Since  the  proposed  change  does  not 
involve  the  introduction  of  new  or 
redesigned  plant  equipment,  failure 
mechanisms  are  not  affected. 

The  documents  have  been  previously 
reviewed  and  approved  by  the  NRC  and 
it  was  determined  that  they  provide  an 
acceptable  means  to  determine  core 
operating  limits.  As  a  result,  the 
probability  of  occurrence  of  accidents 
previously  evaluated  is  not  significantly 
increa.sed.  Since  the  documents  provide 
NRC  approved  methodologies  for 
determining  core  operating  limits,  the 
addition  of  the  documents  to  Technical 
Specifications  or  use  of  the  documents 
to  determine  core  operating  limits  will 
not  signirit;antiy  increa.se  the 
consequences  of  any  accident 
previously  evaluated. 

C.2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  areident  from  any 
previously  analyzed. 

The  proposed  change  to  add  three 
documents  to  the  list  of  documents  that 
provide  the  analytical  methods  to 
determine  core  operating  limits  is 
administrative  in  nature  and  does  not 
involve  the  addition  of  any  new  or 
different  types  of  safety  related 
equipment,  nor  does  it  involve  the 
operation  of  equipment  required  for  safe 
operation  of  the  facility  in  a  manner 
different  from  those  addressed  in  the 
safety  analysis.  No  safety  related 
tiquipment  or  function  will  be  altered  as 
a  result  of  the  proposed  changes.  Also, 
the  procedures  governing  normal  plant 
operation  and  recovery  from  an  accident 
are  not  changed  by  the  proposed 
Technical  Specification  changes.  Since 
no  new  failure  modes  or  mechanisms 
are  added  by  the  proposed  changes,  the 
possibility  of  a  new'  or  different  kind  of 
accident  is  not  created. 

C.3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  safety  margins  are  established 
through  LCOs,  limiting  safety  system 
settings,  and  safety  limits  specified  in 
the  Technical  Specifications.  There  will 
be  no  changes  to  either  the  physical 
design  of  the  plant  or  to  any  of  these 
settings  and  limits  as  a  result  of  adding 
references  to  the  new  documents.  The 
ability  to  mitigate  the  consequences  of 
all  accidents  previously  evaluated  will 
be  maintained.  Therefore,  the  margin  of 
safety  is  not  significantly  affected. 

The  NRC  staff  has  review'ed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


requested  amendments  involve  no 
significant  hazards  consideration. 

l^cal  Public  Document  Room 
/ocohon:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  I. 

Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director:  Robert  A.  Capra. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York  Date  of 
amendment  request:  September  19. 

1994. 

Description  of  amendment  request: 

The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section 
4. 4. A. 3  to  reference  the  testing 
frequency  requirements  of  10  CFR  Part 
50,  Appendix  J,  and  to  state  that  NRC 
approved  exemptions  to  the  applicable 
regulatory  requirements  are  permitted. 
This  proposed  administrative  revision 
simply  deletes  the  paraphra.sed  language 
and  directly  references  Appendix  }. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below'; 

Criterion  1 — Does  Not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  change  will  provide  a 
one-time  exemption  from  the  10  CFR 
IPartl  50,  Appendix  J  Section  III.D.l.(a) 
leak  rate  test  .schedule  requirement.  This 
change  w'ill  allow  for  a  one-time  test 
interval  for  Type  A  Integrated  Leak  Rate 
Te.sts  (ILRTs)  of  approximately  70 
months. 

Leak  rate  testing  is  not  an  initiating 
event  in  any  accident,  therefore  this 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of 
a  previously  evaluated  accident. 

Type  A  tests  are  capable  of  detecting 
both  local  leak  paths  and  gross 
containment  failure  paths.  The  history 
at  IP-2  [Indian  Point  2l  demonstrates 
that  Type  B  and  C  Local  Leak  Rate  Tests 
(LLRTs)  have  consistently  detected  any 
excessive  local  leakages. 

Administrative  controls  govern  the 
maintenance  and  testing  of  containment 
penetrations  such  that  the  probability  of 
excessive  penetration  leakage  due  to 
improper  maintenance  or  valve 
misalignment  is  very'  low.  Follow’ing 
maintenance  on  any  containment 
penetration,  an  LLRT  is  performed  to 


ensure  acceptable  leakage  levels, 
following  any  LLRT  on  a  containment 
isolation  valve,  an  independent  valve 
alignment  check  is  performed. 

Therefore,  Type  A  testing  is  not 
neces.sary  to  ensure  acceptable  leakage 
rates  through  containment  penetrations. 

While  Typ>e  A  testing  is  not  necessary 
to  ensure  acceptable  leakage  rates 
through  containment  penetrations.  Type 
A  testing  is  nece.ssary  to  demonstrate 
that  there  are  no  gross  containment 
failures.  Structural  failure  of  the 
containment  is  considered  to  be  a  very 
unlikely  event,  and  in  fact,  since  IP-2 
has  been  in  operation  it  has  never  failed 
a  Type  A  ILRT.  Therefore,  a  one-time 
exemption  increasing  the  interval  for 
performing  an  ILRT  should  not  result  in 
a  significant  decrease  in  the  confidence 
in  the  leak  tightness  of  the  containment 
structure. 

The  propo.sed  change  also  revises 
Technical  Specification  4.4.  A.3  to 
reference  the  testing  frequency 
requirements  of  10  CFR  [Part]  50, 
Appendix  J,  and  to  .state  that  NRC 
approved  exemptions  to  the  applicable 
regulatory  requirements  are  permitted. 
The  current  language  of  TS  4. 4.  A. 3 
paraphrases  the  requirements  of  Section 
III.D.l.(a)  of  Appendix  J.  The  proposed 
administrative  revision  simply  deletes 
the  paraphrased  language  and  directly 
references  Appendix  J.  No  new' 
requirements  are  added,  nor  are  any 
existing  requirements  deleted.  Any 
specific  changes  to  the  requirements  of 
Section  III.D.l.(a)  will  require  a 
submittal  from  Consolidated  Edison 
under  10  CFR  50.12  and  subsequent 
review  and  approval  by  the  NRC  prior 
to  implementation.  The  proposed 
change  is  stated  generically  to  avoid  the 
need  for  further  TS  changes  if  different 
exemptions  are  approved  in  the  future. 

The  proposed  change,  in  itse'f,  does 
not  affect  reactor  operations  or  accident 
analysis  and  has  no  radiological 
consequences.  The  change  provides 
clarification  so  that  future  Technical 
Specifications  changes  will  not  be 
necessary  to  correspond  to  applicable 
NRC  approved  exemptions  from  the 
requirements  of  Appendix  J. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously 
Evaluated. 

The  proposed  exemption  request  does 
not  affect  normal  plant  operations  or 
configuration,  nor  does  it  affect  leak  rate 
test  methods.  The  proposed  change 
allows  a  one-time  test  interval  of 
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approximately  70  months  for  the  ILRT, 
Given  the  test  history  of  IP-2  of  no  Type 
A  test  failures  during  plant  lifetime,  the 
relaxation  in  schedule  should  not 
significantly  decrease  the  confidence  in 
the  leak  tightness  of  the  containment. 

The  proposed  Technical  Specificatipn 
amendment  provides  clarification  to  a 
specification  that  paraphrases  a  codified 
requirement. 

Since  the  proposed  change  would  not 
change  the  design,  configuration  of 
method  of  operation  of  the  plant,  it 
would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a 
Significant  Reduction  in  the  Margin  of 
Safety. 

The  purpose  of  the  existing  schedule 
for  ILRTs  is  to  ensure  that  the  release  of 
radioactive  materials  will  be  restricted 
to  those  leak  paths  and  leak  rates 
assumed  in  accident  analyses.  The 
relaxed  schedule  for  ILRTs  does  not 
allow  for  relaxation  of  Type  B  and  C 
LLRTs.  Therefore,  methods  for  detecting 
local  containment  leak  paths  and  leak 
rates  are  unaffected  by  this  proposed 
change.  Given  that  the  test  history  for 
ILRTs  shows  no  failure  during  plant  life, 
a  one-time  increase  of  the  test  interval 
does  not  lead  to  a  significant  probability 
of  creating  a  new  leakage  path  or 
increased  leakage  rates,  and  the  margin 
of  safety  inherent  in  existing  accident 
analyses  is  maintained. 

The  proposed  Technical  Specification 
change  is  administrative  and  clarifies 
the  relationship  between  the 
requirements  of  TS  4.4. A.3,  Appendix  J 
and  any  approved  exemptions  to 
Appendix  J.  It  does  not,  in  itself,  change 
a  safety  limit,  an  LCO  [limiting 
condition  for  operation],  or  a 
surveillance  requirement  on  equipment 
required  to  operate  the  plant.  The  NRG 
will  directly  approve  any  proposed 
change  or  exemption  to  (Section) 
III.D.l.(a]  of  Appendix  J  prior  to 
implementation. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  on  the  Safety  Analysis,  it  is 
concluded  that:  (1)  The  proposed 
change  does  not  constitute  a  significant 
hazards  consideration  as  defined  by  10 
CFR  50.92  and  (2)  there  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by  the 
proposed  change.  Moreover,  because 
this  action  does  not  involve  a  significant 
hazards  consideration,  it  will  also  not 
result  in  a  condition  which  significantly 
alters  the  impact  of  the  station  on  the 
environment  as  described  in  the  NRG 
Final  Environmental  Statement. 


Although  the  licensee  has  included  an 
evaluation  of  a  proposed  exemption  to 
10  CFR  part  50,  Appendix  J 
requirements  in  the  above 
determination  of  no  significant  hazards 
consideration,  only  the  part  related  to 
the  amendment  is  pertinent  to  this 
notice  of  proposed  amendment.  The 
exemption  request  will  be  considered  as 
a  separate  matter  on  its  own  merits.  The 
NRC  staff  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 

100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  Ledyard  B. 

Marsh 

Duke  Power  Company,  et  al..  Docket 
Nos.  50—413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  October 
31,  1994 

Description  of  amendment  request: 

The  requested  amendments  would 
remove  the  stroke  times  for  the  steam 
generator  power  operated  relief  valves 
(PORVs)  from  Technical  Specification 
(TS)  Tables  3.6-2a  and  3.6-2b.  The 
PORVs  are  part  of  the  main  steam  vent 
to  atmosphere  system.  The  PORV 
actuators  have  difficulty  developing 
enough  closing  thrust  to  adequately 
overcome  all  of  the  friction  loads  within 
the  valves;  therefore,  difficulty  exists  in 
consistently  meeting  the  present  5- 
second  closing  stroke  time  requirement. 
The  licensee  requests  the  proposed 
change  on  the  basis  that  the  PORVs  do 
not  receive  an  actual  containment 
isolation  signal;  therefore,  it  is  justified 
to  remove  the  stroke  limes  from  TS 
Tables  3.6-2a  and  3.6-2b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

In  48  FR  14870,  the  Commission  has 
set  forth  examples  of  amendments  that 
are  considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (vi)  describes  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 


where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 

In  this  case,  the  proposed  amendment  is 
similar  to  example  (vi)  in  that  it 
removes  the  required  isolation  time  of 
the  steam  generator  PORVs  from  TS 
Tables  3.6-2a  and  3.6-2b;  however,  no 
adverse  impact  upon  accident  analyses 
is  created  as  a  result. 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
effects  of  the  delays  in  isolation  times 
on  the  various  transients  affected  have 
been  analyzed  and  found  to  be 
acceptable.  Since  these  valves  do  not 
receive  a  containment  isolation  signal, 
and  no  credit  is  taken  for  operation  of 
these  valves  in  the  dose  analysis  for  a 
containment  isolation  function,  a 
maximum  stroke  time  does  not  apply  for 
containment  isolation. 

Criterion  2 

The  requested  amendments  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  SV 
PORV  closure  (provided  the  valves  are 
not  already  closed  at  the  start  of  the 
transient)  is  a  response  to  a  transient 
already  in  progress.  The  possibility  of  a 
spurious  SV  PORV  opening  will  not  be 
affected  by  the  requested  amendments. 
No  equipment  or  component 
reconfiguration  will  occur  as  a  result  of 
this  change.  Finally,  no  changes  to  plant 
procedures  are  being  made  which 
would  affect  any  accident  causal 
mechanisms. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  isolation  times 
which  are  applicable  to  these  valves  are 
specified  in  TS  Table  3.3-5,  Engineered 
Safety  Features  Response  Times.  The 
effects  of  the  isolation  of  these  valves 
were  evaluated  based  on  their  ESF 
function,  not  a  containment  isolation 
function,  and  determined  to  be 
acceptable. 

Based  upon  the  preceding  analyses, 
Duke  Power  Company  concludes  that 
the  requested  amendments  do  not 
involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Hoorn 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkovv 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  June  13, 
1994,  as  supplemented  August  15,  1994. 

Description  of  amendment  request: 

The  proposed  changes  would  increase 
the  initial  fuel  enrichment  limit  from  a 
current  maximum  of  4.0  weight  %  to 
4.75  weight  %  and  establish  new 
loading  patterns  for  new  and  irradiated 
fuel  in  the  spent  fuel  pool  to 
accommodate  this  increase.  These 
changes  would  also  increase  the 
efficiency  of  fuel  storage  cell  use  in  the 
spent  fuel  pools  and  provide  additional 
flexihility  to  the  reload  design  efforts  at 
Duke  Power  Company,  w'hile  at  the 
same  time  maintaining  sufficient 
criticality  safety  margin  and  decay  heat 
removal  capabilities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

There  is  no  increase  in  the  probability 
or  consequences  of  an  accident  in  the 
new  fuel  vault  since  the  only  credible 
accidents  for  this  area  are  criticality 
accidents  and  it  has  been  shown  that . 
calculated,  worst  case  Kok  for  this  area 
is  <0.95  under  all  conditions. 

There  is  no  increase  in  the  probability 
of  a  fuel  drop  accident  in  the  Spent  Fuel 
Storage  Pool  since  the  mass  of  an 
assembly  will  not  be  affected  by  the 
increase  in  fuel  enrichment.  The 
likelihood  of  other  accidents,  previously 
evaluated  and  described  in  Section  9.1.2 
of  the  FSAR  [Final  Safety  Analysis 
Report!,  is  also  not  affected  by  the 
proposed  changes.  In  fact,  it  could  be 
postulated  that  since  the  increase  in  fuel 
enrichment  will  allow  for  extended  fuel 
cycles,  there  will  be  a  decrease  in  fuel 
movement  and  the  probability  of  an 
accident  may  likewise  be  decreased. 
There  is  also  no  increase  in  the 


consequences  of  a  fuel  drop  accident  in 
the  Spent  Fuel  Pool  since  the  fission 
product  inventory  of  individual  fuel 
assemblies  will  not  change  significantly 
as  a  result  of  increased  initial 
enrichment.  In  addition,  no  change  to 
safety  related  systems  is  being  made. 
Therefore,  the  consequences  of  a  fuel 
rupture  accident  remain  unchanged. 

Also,  it  has  been  shown  that  kctr  is 
<0.95,  under  all  conditions  therefore, 
the  consequences  of  a  criticality 
accident  remain  unchanged  as  well. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  since  fuel  handling 
accidents  (fuel  drop  and  misplacement) 
are  not  new  or  different  kinds  of 
accidents.  Fuel  handling  accidents  are 
already  discussed  in  the  FSAR  for  fuel 
with  enrichments  up  to  4.1  weight  %. 

As  described  in  Section  VI. 9  of 
Attachment  IV,  additional  analyses  have 
been  performed  for  fuel  with 
enrichment  up  to  4.75  weight  %.  Worst 
case  misleading  accidents  associated 
with  the  new  loading  patterns  were 
evaluated.  For  all  possible  misleading 
accidents  the  negative  reactivity 
provided  by  soluble  boron  maintains  kco 
<0.95.  of  safety. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since,  in  all  cases,  a  ken 
<0.95  is  being  maintained.  Criticality 
analyses  have  been  performed  which 
show  that  the  new  fuel  storage  vault 
will  remain  subcritical  under  a  variety 
of  moderation  conditions,  from  fully 
flooded  to  optimum  moderation.  As 
discussed  above,  the  Spent  Fuel  Pool 
will  remain  sufficiently  subcritical 
during  any  fuel  misplacement  accident. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 


Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2  and  3, 

Oconee  County,  South  Carolina 

Date  of  amendment  request: 

November  11, 1994,  as  supplemeiT.ed 
January  30,  1995. 

Description  of  amendment  request: 

The  amendments  would  revise  the 
Technical  Specifications  Design 
Features  section  to  establish  restricted 
loading  patterns  and  associated  burnup 
criteria  for  placing  fuel  in  the  Oconee 
Spent  Fuel  Pools.  These  changes  are 
necessary  to  address  two  new  fuel 
designs  which  have  increased  initial 
fuel  enrichment  and  therefore  cannot  be 
stored  in  the  spent,  fuel  pools  under 
existing  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1.  The  proposed 
amendments  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Each  accident  analysis  addressed  in 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect 
to  changes  in  Cycle  15  parameters  to 
determine  the  effect  of  the  Cycle  16 
reload  and  to  ensure  that  the  acceptance 
criteria  of  the  FSAR  safety  analyses 
remain  satisfied.  The  transient 
evaluation  of  Cycle  16  is  considered  to 
be  bounded  by  previously  accepted 
analyses.  Section  7  of  the  Reload  Report 
addresses  “Accident  and  Transient 
Analysis”  for  this  core  reload. 

There  is  no  increase  in  the  probability 
or  consequences  of  an  accident  due  to 
the  spent  fuel  storage  restrictions 
proposed  in  this  amendment  request.  It 
has  been  shown  that  the  calculated, 
worst  case  keff  for  this  area  is  [less  than 
or  equal  to)  0.95  under  all  conditions. 
There  is  no  increase  in  the  probability 
of  a  fuel  drop  accident  in  the  SFP  [spent 
fuel  pool]  since  the  mass  of  the  new 
assemblies  is  not  significantly  different 
from  the  mass  of  the  old  assemblies.  The 
likelihood  of  other  accidents,  previously 
evaluated  and  described  in  the  FSAR,  is 
also  not  affected  by  the  proposed 
changes.  In  fact,  it  could  be  postulated 
that  since  the  increase  in  fuel 
enrichment  will  allow  for  extended  fuel 
cycle  lengths,  there  will  be  a  decrease  in 
fuel  movement  and  the  probability  of  an 
accident  may  actually  be  reduced.  There 
is  also  no  increase  in  the  consequences 
of  a  fuel  rod  drop  accident  in  the  SFP 
since  the  fission  product  inventory  of 
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individual  fuel  assemblies  will  not 
change  significantly  as  a  result  of 
increasing  the  initial  enrichment.  In 
addition,  no  change  to  safety  related 
systems  is  being  made.  Therefore,  the 
consequences  of  a  fuel  rupture  accident 
remain  unchanged.  In  addition,  it  has 
been  shown  that  k«ff  is  (less  than  or 
equal  to]  0.95  under  all  conditions. 
Therefore,  the  consequences  of  a 
criticality  accident  in  the  SFP  remain 
unchanged  as  well.  The  above  analysis 
ensures  that  the  proposed  reload 
amendment  request  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The«nalyses  performed  in  support  of 
this  reload  are  in  accordance  with  the 
NRC  approved  methods  delineated  in 
Specification  6.9.2.  The  predicted 
operating  characteristics  of  Oconee  3 
Cycle  16  are  similar  to  previously 
licensed  designs.  The  Mark  BlOT  and 
Mark  Bll  fuel  assembly  designs  remain 
mechanically  compatible  with  all  fuel 
handling  equipment.  Therefore,  no  new 
or  different  kind  of  fuel  handling 
accident  is  created  by  the  proposed 
amendment  request. 

Section  15.11  of  the  Oconee  FSAR 
states  that  the  refueling  boron 
concentration  is  maintained  such  that  a 
criticality  accident  during  refueling  is 
not  considered  credible.  The  proposed 
amendment  request  continues  to  assure 
that  a  criticality  accident  in  the  SFP  or 
during  refueling  is  not  credible.  The 
double  contingency  principle  discussed 
in  ANSI  N-16. 1-1975  and  the  April 
1978  NRC  letter  allows  credit  for  soluble 
boron  under  other  abnormal  or  accident 
conditions,  since  only  a  single  accident 
need  be  considered  at  one  time.  Thus, 
by  requiring  a  minimum  boron 
concentration  in  the  SFP,  a  criticality 
accident  caused  by  violating  the  SFP 
storage  restrictions  is  not  considered 
credible.  Therefore,  the  proposed 
amendment  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  Oconee  3  Cycle  16  design  was 
performed  using  the  NRC  approved 
methods  given  in  Specification  6.9.2. 
The  safety  limits  for  Oconee  3  Cycle  16 
are  unchanged  from  previous  cycles. 

The  limits  and  margins  summarized  in 
the  Oconee  3  Cycle  16  Reload  Report  are 
well  within  the  allowable  limits  and 


requirements,  and  reflect  no  reductions 
to  any  margins  of  safety. 

The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  related  to  SFP 
criticality.  In  all  cases,  a  kcrr  (less  than 
or  equal  tol  0.95  is  maintained. 

Criticality  analyses  have  been 
performed  which  show  that  the  SFP  will 
remain  sufficiently  subcritical  during 
any  fuel  misplacement  accident.  In 
summary  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this" 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
\Ve.st  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 

Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20036. 

NRC  Project  Director.  Herbert  N. 
Berkow. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  amendment  request:  January 
6, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  3/4.8. 1.1, 
"AC  Sources-Operating,"  and  3/4. 8.1. 2, 
"AC  Sources-Shutdown,”  to  (1)  revise 
the  minimum  quantity  of  fuel  oil 
required  in  the  day  tanks  and  the 
storage  tanks,  (2)  add  specific  actions  to 
be  taken  if  the  storage  tank  levels  fall 
below  minimum  requirements,  (3) 
revise  and  relocate  to  the  associated 
Bases  the  fuel  oil  sampling  and  testing 
criteria,  and  (4)  add  specific  actions  to 
be  taken  if  the  fuel  oil  properties  do  not 
meet  specified  limits.  The  proposed 
amendment  would  also  revise  TS  6.8.4, 
"Programs,”  to  add  a  requirement  for  a 
diesel  fuel  oil  testing  program.  The 
licensee  stated  that  the  proposed 
changes  are  consistent  with  the  NRC’s 
Improved  Standard  Technical 
Specifications  (NUREG-1434). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 


The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  diesel  generators  are  not  initiators 
or  precursors  to  an  accident  previously 
evaluated.  The  diesel  generators  are 
required  to  provide  onsite  power  to  safe 
shutdown  loads  as  assumed  in  the 
accident  analysis.  Therefore,  the 
proposed  changes  to  the  diesel  generator 
fuel  oil  specifications  cannot 
significantly  affect  the  probability  of  a 
previously  evaluated  accident. 

The  proposed  change  to  the  minimum 
required  diesel  generator  fuel  oil  levels 
is  based  on  updated  calculations  of  fuel 
consumption  rates.  Because  the  updated 
calculations  assume  a  lower 
consumption  rate,  the  new  minimum 
fuel  oil  levels  are  lower  but  still  assure 
that  a  seven-day  fuel  oil  capacity  is 
available.  Accordingly,  the  proposed 
change  has  no  effect  on  the  operation  of 
the  diesel  generator.  The  proposed 
change  to  allow  48-hours  to  restore 
diesel  generator  fuel  oil  to  the  minimum 
required  level  does  not  affect  short-term 
diesel  generator  operability  and  is 
acceptable  based  on  the  remaining  fuel 
oil  capacity  (>6  days),  initiating  the 
process  for  procuring  additional  fuel 
and  the  low  probability  of  an  event 
requiring  a  diesel  generator  during  this 
interval.  Also,  the  proposed  allowance 
of  a  limited  time  to  restore  diesel  fuel 
oil  properties  to  required  limits  will  not 
affect  the  short-term  operability  of  the 
diesel  generator.  Even  with  minor 
degradation  of  the  fuel  oil  properties, 
the  diesels  will  start  and  perform  their 
intended  function.  Relocation  of  the 
testing  requirements  to  the  bases  and 
adding  a  description  of  the  Diesel  Fuel 
Oil  Testing  Program  to  the 
Administrative  Control  section  are 
administrative  changes.  The  diesel  fuel 
oil  will  continue  to  be  sampled  and 
tested  in  a  manner  to  assure  its  quality. 
In  summary,  the  changes  will  not 
adversely  affect  the  performance  or  the 
ability  of  the  diesel  generators  to 
perform  their  intended  function. 
Therefore,  the  proposed  changes  will 
not  significantly  increase  the 
consequences  of  an  accident  previou  y 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  revise  the 
minimum  required  diesel  generator  fuel 
oil  levels  and  requirements  associated 
with  diesel  generator  fuel  oil  properties. 
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The  changes  do  not  introduce  any  new 
accident  precursors  and  do  not  involve 
any  alterations  to  plant  configurations 
which  could  initiate  a  new  or  different 
kind  of  accident.  The  proposed  changes 
do  not  affect  the  short-term  operability 
of  the  diesel  generator.  In  addition,  the 
operability  of  the  diesel  generators  is 
assured  by  periodic  testing  and 
preventive  maintenance.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Safety  margins  are  established 
through  safety  analyses.  These  analyses 
assume  that  at  least  one  diesel  generator 
will  start  and  load  whenever  offsite 
power  is  lost.  The  proposed  change  to 
the  minimum  required  diesel  generator 
fuel  oil  levels  is  based  on  updated 
calculations  of  fuel  consumption  rates. 
The  updated  calculations  use  the 
guidance  delineated  in  Regulatory 
Guide  1.137  which  is  based  on  time- 
dependent  loads  of  the  diesel-generators 
during  design  basis  events.  Calculations 
based  on  time  dependent  loads  result  in 
new  minimum  fuel  oil  levels  which  are 
lower.  This  change  has  no  effect  on  the 
operation  of  the  diesel  generator  or  on 
a  margin  of  safety.  The  allowance  of  a 
limited  time  to  restore  the  fuel  oil 
levels,  or  to  analyze  and  restore  fuel  oil 
properties  to  required  limits,  is  justified 
since  the  short  term  operability  of  tbe 
diesel  generators  is  not  affected. 
Relocation  of  the  fuel  oil  testing 
requirements  to  the  Bases  does  not 
affect  the  quality  of  the  fuel  oil.  The 
10CFR50.59  process  will  assure  that 
future  changes  to  the  Bases  will 
maintain  the  current  margins  of  safety, 
and  that  the  diesel  fuel  oil  will  continue 
to  be  sampled  and  tested  in  such  a 
manner  as  to.assure  its  quality.  Adding 
a  description  of  the  Diesel  Fuel  Oil 
Testing  Program  to  the  Administrative 
Control  section  of  Technical 
Specifications  are  administrative. 
Therefore,  the  diesel  generator  will 
continue  to  operate  as  analyzed  and 
there  will  not  be  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  are  further 
justified  in  that  they  are  consistent  with 
the  requirements  of  the  Improved 
Standard  Technical  Specifications 
(NUREG-1434). 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 


determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Ledyard  B. 

Marsh. 

Niagara  Mohav\k  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  amendment  request:  January 
6. 1995. 

Description  of  amendment  request: 

The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  3/4. 3. 7. 5, 
“Accident  Monitoring  Instrumentation,” 
and  TS  3/4. 4. 2,  “Safety/Relief  Valves.” 
TS  3/4. 3. 7. 5  would  be  revised  to  delete 
certain  instruments  not  classified  as 
Category  1  (Type  A  or  non-Type  A)  as 
defined  in  Regulatory  Guide  1.97  and  to 
delete  the  requirement  that  accident 
monitoring  instrumentation  be  operable 
in  Operational  Condition  3.  The 
ACTIONS  ofTS  Table  3. 3. 7. 5-1  would 
be  revised  to  allow  30  days  to  restore 
one  inoperable  channel  and  7  days  to 
restore  two  inoperable  channels.  TS 
3. 3. 7. 5  would  be  revised  to  add  an 
exception  to  tbe  requirements  of  TS 
3.0.4.  In  addition,  editorial  changes 
would  be  made  to  TS  Tables  3.3. 7.5-1 
and  4. 3. 7. 5-1  for  consistency  and 
clarity. 

The  proposed  amendment  would  also 
revise  TS  3/4. 4. 2  to  remove 
requirements  related  to  safety/relief 
valve  acoustic  monitors  to  be  consistent 
with  the  proposed  changes  to  TS  Tables 
3. 3. 7. 5-1  and  4. 3. 7. 5-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  operation  of  NMP2  [Nine  Mile 
Point  Nuclear  Station  Unit  2]  in 
accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

PAM  [Post-Accident  Monitoring) 
instruments  are  used  to  help  guide 
operator  response  to  postulated 
accidents.  Thus,  the  status  or  operability 
of  PAM  instrumentation  does  not  affect 
the  probability  of  previously  analyzed 


accidents.  The  non-Category  1  PAM  ' 
instruments  being  removed  from  the 
Technical  Specifications  do  not  meet 
any  of  the  Commission’s  screening 
criteria  and  are  not  of  controlling 
importance  to  safety  or  necessary  to 
obviate  the  possibility  of  an  abnormal 
situation  or  event  giving  rise  to  an 
immediate  threat  to  public  bealtb  and 
safety.  The  operability  of  critical 
parameters  necessary  to  assure  proper 
response  to  previously  analyzed 
accidents  (i.e..  Category  1  instruments) 
is  still  controlled  by  the  Technical 
Specifications.  Thus,  deleting  non- 
Category  1  instruments  will  not  increase 
the  consequences  of  any  accident  ' 
previously  evaluated. 

PAM  instruments  are  related  to  the 
diagnosis  and  preplanned  actions 
required  to  mitigate  DBAs  [Design  Basis 
Accidents]  assumed  to  occur  in 
Operational  Conditions  1  and  2.  A  DBA 
during  Operational  Condition  3  is 
extremely  unlikely.  The  requirement  to 
maintain  the  Reactor  Water  Level, 
Suppression  Pool  Water  Level  and 
Drywell  High  Range  Radiation  Monitor 
instrumentation  operable  in  Operational 
Condition  3  will  be  deleted.  Because 
Suppression  Pool  Water  Level 
indication  will  no  longer  be  required  in 
Operational  Condition  3.  its  ACTION 
requirement  was  revised  to  delete  the 
requirement  to  place  the  plant  in  COLD 
SHUTDOWN,  Operational  Condition  4. 
This  is  consistent  with  ITS  [Improved 
Standard  Technical  Specifications) 
which  requires  that  the  plant  be  brought 
to  an  operational  condition  in  which  the 
LCO  [Limiting  Condition  for  Operation) 
does  not  apply  if  a  required  action 
cannot  be  met.  Therefore,  deleting  the 
requirement  that  PAM  instruments  be 
operable  during  Operational  Condition 
3  and  changing  the  ACTION 
requirement  for  Suppression  Pool  Water 
Level  Monitoring  does  not  affect  the 
probability  or  consequences  of  an 
accident. 

The  passive  nature  of  the  Category  1 
PAM  instruments  (i.e.,  those 
instruments  that  initiate  no  critical 
automatic  action)  and  the  alternate 
means  available  to  obtain  the  required 
information  assure  an  acceptable  level 
of  safety  is  maintained  during  operation 
with  instrument  channels  out  of  service. 
Since  an  acceptable  level  of  safety  is 
maintained  with  inoperable  channels, 
plant  startup  or  operation  with 
inoperable  channels  will  not  alter  plant 
response  to  analyzed  accidents.  Thus, 
the  proposed  changes  to  the  required 
ACTIONS  and  the  proposed  exemption 
to  Specification  3.0.4  will  not  increase 
the  consequences  of  analyzed  events. 

The  proposed  changes  to  the 
requirements  for  PCIV  [Primary 
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Containment  Isolation  Valve]  indication 
are  consistent  with  the  proposed 
required  ACTIONS.  Position  indication 
will  still  be  required  for  each  operable 
PCIV  and  penetrations  without  adequate 
PCIV  indication  status  will  be  isolated, 
thus  assuring  containment  integrity  in 
the  event  of  an  accident.  Deletion  of  the 
“Minimum  Required  Actions”  column 
in  Table  3. 3. 7. 5-1  is  consistent  with  the 
proposed  ACTIONS  for  LCO  3. 3. 7. 5, 
since  compensatory  actions  are  based  on 
compliance  with  the  “Required  Number 
of  Channels.”  Deleting  the  “Applicable 
Operating  Conditions”  column  is 
consistent  with  the  proposed  changes 
and  other  NMP2  Technical 
Specifications  sections.  Finally, 
referencing  Specification  4.0.5  is  an 
administrative  change  which  does  not 
alter  any  existing  surveillance 
requirements  for  the  safety  relief  valves. 

In  aggregate,  the  proposed  changes  do 
not  afiect  the  plant  in  a  way  that  could 
directly  contribute  to  causing  or 
mitigating  the  effects  of  an  accident. 
Therefore,  the  operation  of  NMP2,  in 
accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  NMP2,  in 
accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not 
represent  a  physical  change  to  the  plant 
as  described  in  the  NMP2  USAR 
[Updated  Safety  Analysis  Report).  The 
proposed  changes  do  not  modify  any 
plant  equipment  and  the  initial 
conditions  used  for  the  design  basis 
accident  analysis  are  still  valid.  Thus, 
no  potential  initiating  events  are  created 
which  would  cause  any  new  or  different 
kinds  of  accidents.  PAM 
instrumentation  is  u.sedf  to  guide 
operator  response  during  postulated 
accidents.  Those  PAM  instruments 
considered  of  controlling  importance  to 
safety  are  retained  in  the  Technical 
Specifications.  Thus,  plant  response  to 
previously  analyzed  events  is  not 
altered  so  as  to  create  any  new  or 
different  kinds  of  accidents.  Therefore, 
operation  of  Nine  Mile  Point  Unit  2  in 
accordance  with  the  proposed  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  asses.sed. 

The  operation  of  NMP2.  in 
accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
.safety. 


The  non-Category  1  PAM  in.struments 
being  removed  from  the  Technical 
Specifications  do  not  meet  any  of  the 
Commission’s  screening  criteria.  That  is, 
the  instruments  being  proposed  for 
removal  are  not  of  controlling 
importance  to  safety  or  nece.s.sary  to 
obviate  the  possibility  of  an  abnormal 
situation  or  event  giving  rise  to  an 
immediate  threat  to  public  health  and 
safety.  Thus,  they  are  not  critical  to  any 
margin  of  safety. 

PAM  instruments  are  related  to  the 
diagnosis  and  preplanned  actions 
required  to  mitigate  DBAs  assumed  to 
occur  in  Operational  Conditions  1  and 
2.  A  DBA  during  Operational  Condition 
3  is  extremely  unlikely.  The 
requirement  to  maintain  the  Reactor 
Water  Level,  Suppression  Pool  Water 
Level  and  Dry  well  High  Range 
Radiation  Monitor  instrumentation 
operable  in  Operational  Condition  3 
will  be  deleted.  Because  Suppression 
Pool  Water  Level  indication  will  no 
longer  be  required  in  Operational 
Condition  3,  its  ACTION  requirement 
was  revised  to  delete  the  requirement  to 
place  the  plant  in  COLD  SHiniDOWN, 
Operational  Condition  4.  This  is 
consistent  with  the  ITS,  which  requires 
that  the  plant  be  brought  to  an 
operational  condition  in  which  the  LCO 
does  not  apply  if  a  required  action 
(.annot  be  met.  Therefore,  deleting  the 
requirement  that  PAM  instruments  be 
operable  during  Operational  Condition 
3  and  changing  the  ACTION 
requirement  for  Suppression  Pool  Water 
Level  Monitoring  does  not  significantly 
reduce  a  margin  of  safety. 

Since  the  Category  1  PAM 
instruments  are  pa.ssive  in  nature  (i.e., 
no  critical  automatic  action  is  assumed 
to  occur  from  these  instruments)  and 
alternate  means  exist  to  obtain  the 
required  information,  an  acceptable 
level  of  .safety  is  assured  when 
instrument  channels  are  out  of  service. 
Also,  the  probability  of  an  event 
requiring  PAM  instrumentation  is  low. 
Continued  operation  with  one  channel 
out  of  service,  and  limited  plant 
operation  with  two  channels  out  of 
serv'ice,  does  not  compromise  plant 
safety  margins.  An  acceptable  level  of 
safety  is  maintained  during  plant 
startups  and  operation  w'itb  instniment 
channels  out  of  service.  Thus,  the 
proposed  changes  to  the  required 
ACTIONS  and  the  proposed  exemption 
to  Specification  3.0.4  will  not 
significantly  reduce  a  margin  of  safety. 

■The  proposed  changes  to  PCIV 
indication  will  assure  correct 
implementation  of  the  ACTIONS 
discussed  above.  Isolating  the  flow  path 
associated  with  one  or  two  inoperable 
PCIV  indication  channels  is 


conservative  since  the  subject  valve  will 
be  positioned  as  required  to  assure 
primary'  containment  integrity  The 
remaining  editorial  changes  are 
administrative  in  nature  and  by 
definition  do  not  affect  safety  margins. 
Deleting  the  “Minimum  Operable 
Channels”  and  “Applicable  Operating 
Conditions”  columns  is  consistent  with 
the  proposed  changes.  Finally, 
referencing  the  requirements  of 
Specification  4.0.5  is  an  administrative 
change  and  by  definition  does  not 
reduce  the  margin  of  safety. 

Therefore,  the  operation  of  NMP2  in 
accordanc:e  with  the  proposed  change 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhabn,  Esquire,  Winston  &  Straw  n, 
1400  L  Street,  N\V.,  Wa.shington.  DC 
2000.5-3502. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Northeast  Nuclear  Energy  Company,  et 
a!..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  9,  1994. 

Description  of  amendment  request. 
The  propo.sed  changes  incorporate  NRC 
recommendations  contained  in  Generic 
Letter  93-05  related  to  the  die.sel 
generator  (DG)  surveillance 
requirements  and  other  DG  surv'eillance 
requirements  related  to  the  cold  starts. 
The  proposed  changes  to  the  DG 
operability  testing  surveillance 
requirements  are  consi.stent  with  the 
intent  of  GL  93-05  however  vary  in 
some  particulars,  because  of 
circum.stances  specific  to  MilLstone  3. 
The  proposed  changes  will  modify  the 
requirement  for  the  DG  operability 
testing  w'hen  the  other  DG  is  inoperable 
delete  the  requirement  for  DG 
operability  testing  when  one  or  both 
offsite  AC  sources  are  inoperable, 
eliminate  fast  loading  of  DGs  except  for 
the  18-month  test,  and  n*odify  the  hot 
restart  test  from  the  24-hour  loaded  test 
run  for  the  DGs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
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As  required  bv  10  CFR  fjO.Ollai  tnt 
lueiisee  has  provided  us  analysis  oJ  ioh 
issue  oi  no  significant  hazards 
consideiation  (SHC),  which  is  presented 
Ixilovv 

*  *  *  The  proposed  tJianges  do  not 
iiuolve  a  SHC  because  the  changes 
would  not: 

i.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

The  propo.sed  changes  revise  the 
action  rtHjuirements  regarding 
operaliility  te.sting  of  a  non-affecled  DG 
when  the  other  DG  is  inoperable,  delete 
the  requirement  for  operability  testing  of 
the  DCis  when  one  or  both  offsite  AC 
sources  are  inoperable  and  eliminate  the 
fast  loading  of  DGs  except  for  the  18- 
nionth  test.  These  changes  will  improve 
[Xis  performance  by  reducing  the 
number  of  unnecessary  quick  starts  and 
by  requiring  more  appropriate  testing  of 
the  DCs  when  there  is  a  potential  for 
common  mode  failure.  The  proposed 
change,  to  revise  the  method  of 
verifying  DG  hot  restart  capability  after 
a  24-hour  run  without  loading  the  DG 
w'ith  LOP/SI  (loss  of  offsite  power/safety 
injectionl  load,  meets  an  intent  of 
Regulatory  Guide  1.108,  Position 
C.2.a.r>,  which  states  the  purpose  of  the 
test  as  to  "demonstrate  functional 
capability  at  full  load  temperature 
conditions."  Functional  capability  of 
the  D(i  can  be  adequately  demonstrated 
by  manually  or  automatically  restarting 
the  DG  within  five  minutes  after  a  24- 
hour  test  run  w  ithout  loading  it  with 
l,f)P/Sl  loads,  provided  that  a  full  load 
temperature  condition  is  maintained 
prior  to  restart.  The  proposed  DC',  restart 
method  does  not  reduce  the 
effectiveness  of  the  test.  The  proposed 
revisions  of  Ifie  DG  surveillance 
requirements  will  not  increase  the 
probability  of  an  accident  and  it  will  not 

i.hange  the  response  of  the  DG  to  a  LOP 
as  de.scribed  in  the  Millstone  Unit  No. 

:t  FSAR.  Since  the  plant  response  to  an 
aia.ident  will  not  change,  there  is  no 
change  in  the  potential  for  an  increase 
in  the  consequences  of  an  accident 
previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  an  accident  previously 
evaluated. 

The  proposed  changes  of  the  DG 
surveillance  requirements  and 
operability  testing  requirements  do  not 
affect  the  operation  or  response  of  any 
plant  equipment  or  introduce  any  new^ 
failure  mechanisms.  The  proposed 
t:hanges  do  not^ffei:t  the  test  results  and 
the  DCis  will  be  verified  to  be  operable 
and  their  response  to  a  loss  of  voltage 
will  he  unchanged.  The  plant 
equipment  will  respond  per  the  design 


ano  analyses  anti  tnere  will  noi  De  a 
nialtunction  ol  a  new  or  any  type 
introduced  by  the  revision  to  the  DC. 
surv'eillance  requirements  As  such,  the 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  bases  of  Tecnnical  Specification 
3/4.8,  "Electrical  Power  Systems,”  state 
that  the  operability  of  the  AC  and  DC 
power  systems  and  a.ssociated 
distribution  systems  en,sure  that 
sufficient  power  will  be  available  to 
supply  the  safety-related  equipment 
required  for  safe  shut  down  and 
mitigation  and  control  of  accident 
conditions.  The  ba.ses  also  state  that  the 
surveillance  requirements  for 
determining  the  operability  of  the  DGs 
are  in  accordance  with  the 
recommendations  of  Regulatory  Guide 
1.108,  Revision  1.  The  revisions  of  the 
surveillance  requirements  establishes 
tests  that  will  continue  to  verify  that  the 
DGs  are  operable  and  the  testing  will 
still  meet  the  intent  of  Regulatory  Guide 
1.108,  Revision  1.  Operable  DGs  ensure 
that  the  assumptions  in  the  bases  of  the 
Tet  hnical  Specifications  are  not  affected 
and  ensure  that  the  margin  of  safety  is 
not  reduced.  Therefore,  the  assumptions 
in  the  bases  of  the  technical 
specifications  are  not  affer:ted  and  these 
changes  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resourtie  Center, 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NBC  Project  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station.  Unit  No.  3.  New 
Ixnuion  County.  Connecticut 

Date  of  amendment  request: 
December  14, 1994. 

Description  of  amendment  lequest: 
The  proposed  amendment  would  revise 
the  Millstone  Unit  No.  3  Technical 
Specifications  by: 


I  Increasing  Itie  upper  bound  ot  the 
overall  containment  integrated  leakage 
rate  required  by  Technical  Specification 
3.6. 1.2. a  from  0.3  wt.  %  per  day  to  0  65 
wt.  %  per  day  of  the  containment  air  per 
24  hours  at  design  basis  pressurti. 

2.  Revising  Technical  Specification 
4.6.6. l.d. 3  by  providing  more  margin 
with  respect  to  the  drawdown  time  for 
secondary  containment  vacuum. 

3.  Revising  Ba.ses  Section  3/4. 7.9  to 
reflect  the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  1C  CFR  .50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  pre.sented 
below; 

•  *  *  The  proposed  changes  do  not 
involve  an  SHC  becau.se  the  changes 
w'ould  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  con.sequences  of  an 
accident  previously  evaluated. 

*  *  *  There  is  a  reasonable  assurance 
that  the  modified  criteria  for  the 
negative  pressure  in  the  secondary 
containment  boundary  proposed  via  the 
proposed  change  (i.e.,  a  negative 
pressure  of  0.1  inches  in  one  minute 
and  a  negative  pressure  of  0.4  inches 
within  the  next  two  minutes),  can  be 
accomplished  in  the  prescribed  time. 

Extension  of  the  time  allowed  to 
achieve  the  final  drawdowm  of 
secondary  containment  from  120 
seconds  to  180  seconds  (these  times 
include  the  diesel  generator  start  and 
load  time  of  approximately  11  seconds) 
will  have  a  negligible  impact  on  heating 
and  cooling.  Plant  experience  has 
show'll  that  heatup  and  cooldown  of 
thick-walled  concrete  structures,  such 
as  the  Millstone  Unit  No.  3  auxiliary 
building,  is  a  relatively  slow  process, 
ALso,  natural  convection  within  the 
auxiliary  building  tends  to  .stabilize 
temperatures.  Following  an  accident 
signal,  ventilation  equipment  is 
restarted  promptly.  Therefore,  lieatup  or 
cooldown,  during  short  periods  while 
ventilation  fans  and/or  heaters  are 
inactive,  is  insignificant  and  can  be 
negU*cted. 

The  proposed  change  to  reinstate  the 
containment  integrated  leakage  rate  at 
the  design  basis  pressure  from  0.3  wt  % 
oer  day  to  0.65  wt  %  per  day  has  been 
evaluated  to  determine  the  impact  to  the 
Appendix  |  requirements  for  Type  A,  B 
and  C  Testing.  In  addition,  the 
radiological  consequence  evaluation 
also  addres.sed  the  increase  in  L„  (i.e., 
from  0.3  wt  %  per  day  to  0.65  vv1  %  per 
day). 

bn  October  12, 1993,  Millstone  Unit 
No.  3  successfully  conducted  the  .secona 
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Type  A  test  in  the  first  lO-year  serv  ice 
period.  Test  results  indicated  that  the 
“As-Found”  and  “As-Left”  ILRTs 
(integrated  leakage  rate  tests)  passed  the 
technical  specification  acceptance 
criteria.  The  “As-Found”  value  was 
0.1327  weight  percent  per  day  and  the 
“As-Left”  value  was  0.1313  weight 
percent  per  day.  These  values  represent 
27.2%  and  26.9%  of  the  technical 
specification  criterion  of  0.4875  wt  % 
per  day  (0.75  LJ,  based  on  L;,  equal  to 
0.65  w't  %  per  day,  respectively.  In 
addition,  as  of  October  9,  1993,  the  total 
Type  B  and  C  “As-Found”  and  “As- 
Left”  leakage  results  were  0.099  wt  % 
per  day,  and  0.084  wt  %  per  day, 
respectively.  These  values  represent 
approximately  25.3%  and  21.57o  of  the 
technical  specification  limit  of  0.39% 
wt  %  per  day  (0.6  La),  based  on  La  equal 
of  0.65  wt  %  per  day,  respectively. 
Correspondingly,  the  1993  Type  A,  B, 
and  C  test  results  indicate  that  the  “As- 
Found”  and  “As-Left”  result  in  each  test 
case  was  below  the  existing  Technical 
Specification  limit  of  0.3  wt  %  per  day. 
This  further  demonstrates  the  overall 
leakage  integrity  of  the  containment  and 
its  boundaries. 

Based  on  the  relatively  low  “A.s-Left” 
ILRT  leakage  rate  (i.e.,  0.1313  wt  %  per 
day  is  well  below  the  existing  technical 
specification  limit  of  0.225  wt  %  per 
day  (0.75  L.,),  based  on  La  equal  to  0.3 
W't  %  per  day),  which  represents  the 
overall  containment  integrated  leakage 
rate  for  the  containment  prior  to  start¬ 
up,  there  is  reasonable  assurance  that 
containment  integrity  will  be 
maintained  below  the  allowable  leakage 
rate  limit  of  0.65  wt  %  per  day.  In 
addition,  the  total  Type  B  and  C  "As- 
Left”  leakage  result  of  0.084  wt  %  per 
day  (this  is  well  below  the  existing 
technical  specification  limit  of  0.18  w1 
%  per  day  (0.6  L;,),  based  on  La  equal  to 
0.3  w  t  %  per  day),  provides  further 
assurance  that  leakage,  based  on 
individual  penetration,  will  be 
maintained  within  sufficient  margin  of 
the  leakage  limits. 

Because  the  la.st  Type  A,  B,  and  C 
tests  were  performed  under  the 
technical  specification  limit  of  0.65  wt 
%  per  day,  the  proposed  change  to 
restore  L,  to  0.65  wt  %  per  day  has  no 
impact  to  these  systems  from  a  leakage 
allowance  perspective.  As  indicated 
above,  the  previous  test  results  met  the 
technical  specification  leakage  limits 
(based  on  0.65  wt  %  per  day)  within 
sufficient  margin  and,  therefore,  would 
not  present  any  challenge  to  these 
leakage  limits. 

NNECO  has  evaluated  the  proposed 
changes  to  Surveillance  Requirement 
4.6.6. l.d. 3  that  increase  the  time  to 
draw  a  final  required  negative  pressure 


as  measured  at  the  24  -6’  elevation  of 
the  auxiliary  building  in  con)unction 
with  the  proposed  change  to  reinstate 
the  containment  integrated  leakage  rate 
of  0.65  wt  %  per  day  to  determine  the 
impact  on  the  offsite  doses  following  a 
LOCA.  The  calculated  radiological 
doses  are,  in  most  cases,  less  than  the 
previously  calculated  doses  (i.e.,  EAB 
(exclusion  area  boundary)  and  LPZ 
(low-population  zone)  doses)  and  are 
within  the  lOCFRlOO  limits.  Previously, 
the  EAB  thyroid  and  whole  body  doses 
as  documented  in  the  November  4, 

1993,  submittal  were  calculated  to  be 
141  REM  and  9.4  REM  respectively, 
while  the  previously  docketed  (i.e.,  the 
November  4,  1993,  submittal)  LPZ  doses 
to  the  thyroid  and  whole  body  were 
calculated  to  be  29.8  REM  and  1.7  REM 
respectively.  Utilizing  the  revised 
application  of  containment  recirculation 
spray  DF,  the  EAB  thyroid  and  whole 
body  doses  were  calculated  to  be  61 
REM  and  16.7  REM,  respectively,  and 
the  LPZ  thyroid  and  whole  body  doses 
were  calculated  to  be  10.9  REM  and  2.8 
REM  respectively.  The  a.ssumptions 
u‘sed  in  the  above  radiological  dose 
calculations  are  provided  in  Attachment 

1.  It  is  noted  that  a  LOCA  at  Millstone 
Unit  No.  3  is  also  one  of  the  bounding 
accidents  for  the  Millstone  Unit  No.  3 
control  room.  Millstone  Unit  No.  2 
control  room,  and  the  Millstone 
Technical  Support  Center  habitability 
analysis.  Therefore,  the  doses  for  these 
areas  were  recalculated  and  are 
presented  in  the  Safety  Assessment 
section  above.  The  Millstone  Unit  No.  1 
control  room  and  the  Emergency 
Operating  Facility  doses  are  bounded  by 
the  Millstone  Unit  No.  1  LOCA 
calculations. 

The  Millstone  Unit  Nos.  2  and  3 
control  rooms  and  Millstone  Technical 
Support  Center  doses  w'ere  not 
recalculated  in  1993  (i.e.,  November  4, 
1993,  submittal)  since  EAB/LPZ  doses 
proved  that  the  releases  were  less  than 
the  1990  submittal.  In  summary',  all 
control  room  and  Technical  Support 
Center  doses  are  within  the  guidelines 
of  GDC  19.  Therefore,  the  proposed 
changes  do  not  result  in  an  increase  in 
con.sequences  of  an  accident  (i.e.,  a 
LOCA)  previously  analyzed. 

The  proposed  changes  to  Bases 
Section  3/4. 6.6  do  not  have  any  safety 
impact  since  they  only  reflect  the 
changes  proposed  to  Sur\'eillan(:e 
Requirement  4. 6. 6. l.d. 3. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not 
compromise  the  ability  of  the  SLCRS 
(supplementary  leak  collection  and 
release  svstem)  and  ABFS  (auxiliary 


building  filtei  system  |  to  mitigate  tin 
consequences  of  an  accident.  The 
proposed  changes  do  not  make  ans 
physical  or  operational  changes  to 
existing  plant  stnictures,  systems  or 
components.  The  proposed  changes  do 
not  introduce  any  new  or  unique 
operational  modes  or  accident 
precursors.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

NNECO  has  evaluated  the  proposed 
changes  to  Surveillance  Requirement 
4. 6. 6.1. d. 3  that  increase  the  time  to 
draw'  a  final  required  negative  pressure 
as  measured  at  the  24’-6”  elevation  of 
the  auxiliary  building  in  conjunction 
with  the  proposed  change  to  reinstate 
the  containment  integrated  leakage  rate 
of  0.65  wt  %  per  day  to  determine  the 
impact  on  the  offsite  doses  following  a 
LOCA.  The  calculated  radiological 
doses  are,  in  most  cases,  less  than  the 
previously  calculated  doses  and  the.se 
doses  are  within  the  lOCFRlOO  limits. 
All  control  rooms  and  technical  support 
center  doses  are  within  the  guidelines  ol 
GDC  19.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safetv. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Boom 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norw'ich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartford.  CT 
06141-0270. 

\'nC  Project  Director:  Phillip  F 
McKee. 

Xortheast  S'uclear  Energy  Company,  el 
al.,  Docket  No.  .50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  23,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  acceptance  criteria  for  the 
peak  transi-nt  generator  voltage  from 
4784  volts  to  5000  volts  during  full  load 
rejection  tests  of  the  diesel  generator 
(DG),  and  delete  the  10-year 
surveillance  requirement  to  perform  a 
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1 107o  pressure  test  of  the  DC  fuel  oil 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

*  *  *  The  proposed  changes  do  not 
involve  a  SHC  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

DC  Full-Load  Rejection  Test 

NNECO  is  proposing  to  modify 
Surveillance  Requirement  4.8.1.1.2.g..l 
of  the  Millstone  Unit  No.  3  Technical 
Specifications  by  changing  the 
acceptable  transient  voltage  to  5000 
volts  from  4784  volts.  This  change  will 
permit  the  DG  full  load  rejection  tests  to 
be  performed  at  realistic  plant 
conditions  u.sing  a  power  factor  that  will 
envelope  the  c.alculated  power  factor 
during  the  worst  kW  loading  conditions. 
The  transient  voltage  of  5000  volts  is 
within  the  normal  design  limits  of  the 
DCs. 

The  proposed  change  does  not  alter 
the  intent  of  the  surveillance,  does  not 
involve  any  physical  changes  to  the 
plant,  does  not  alter  the  way  any 
structure,  system,  or  component 
functions,  and  does  not  modify  the 
manner  in  which  the  plant  is  operated. 
As  such,  the  proposed  change  to 
Surveillance  Requirement  4.8.1.1.2.g.3 
will  not  degrade  the  capability  of  the 
DCs  to  perform  their  intended  safety 
function,  and  will  not  reduce  the 
availability  of  the  DGs.  Actually,  the 
proposed  change  will  increase  the 
effectiveness  of  the  full  load  rejection 
tests,  because  the  DGs  will  be  tested  in 
a  configuration  that  is  closer  to  the 
design  basis  conditions. 

Pressure  Test  of  the  DG  Fuel  Oil  System 

The  DG  fuel  oil  system  is  classified  as 
an  ASME  Code  Class  3  system  in 
accordance  with  the  guidance  of 
Regulatory  Guide  1.26,  “Quality  Group 
Classification  and  Standards  for 
Water-,  Steam-,  and  Radioactive-waste 
Components  of  Nuclear  Power  Plants.” 
Surveillance  Requirement  4.0.5  requires 
the  testing  of  ASME  Class  1,  2.  and  3 
components  in  accordance  with  Section 
XI  of  the  ASME  Code.  Surveillance 
Requirement  4.8.1.1.2.i.2  is  redundant 
to  the  ASME  Section  XI  pressure  test 
requirements  of  Surv’eillance 
Rj^quirement  4.0.5.  Additionally,  the  DG 
fuel  oil  tank  cannot  be  tested  in  the 
configuration  required  by  Surveillance 
Requirement  4.6  1.1.2.i.2.  because  the 


tanks  are  vented  to  the  atmosphere  and 
the  vent  cannot  be  isolated.  Therefore, 
NNECO  is  proposing  to  delete 
Surveillance  Requirement  4.8. 1.1. 2. i. 2. 

The  proposed  change  does  not  modify 
the  manner  in  which  the  DGs  respond 
to  an  accident.  Also,  the  proposed 
change  does  not  reduce  the  reliability  of 
the  DGs. 

Conclusion 

Based  on  the  above,  the  proposed 
changes  to  Surveillance  Requirements 
4.8.1. 1.2.g.3  and  4.8.1. 1.2.i.2  of  the 
Millstone  Unit  No.  3  Technical 
Specifications  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

DG  Full-Load  Rejection  Test 

The  DGs  are  required  to  operate  in 
response  to  a  loss  of  offsite  power.  Their 
failure  cannot  initiate  an  accident. 
Additionally,  the  proposed  change  to 
Surveillance  Requirement  4.8.1. 1.2.g.3 
does  not  affect  the  operation  or  response 
of  any  plant  structure,  system,  or 
component,  and  it  does  not  introduce 
any  new  failure  mechanisms. 

Pressure  Test  of  the  DG  Fuel  Oil  System 

The  proposed  change  to  Surveillance 
Requirement  4.8.1.1.2.i.2  does  not  affect 
the  design  or  function  of  the  DG  fuel  oil 
system.  Failure  of  the  DG  fuel  oil  system 
would  not  initiate  an  accident. 

Conclusion 

Based  on  the  above,  the  proposed 
changes  to  Surveillance  Requirements 
4.8.1.1.2.g.3  and  4.8.1. 1.2.i.2  of  the 
Millstone  Unit  No.  3  Technical 
Specifications  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

DG  Full-Load  Rejection  Test 

NNECO  is  proposing  to  modify 
Surveillance  Requirement  4.8.1.1.2.g.3 
of  the  Millstone  Unit  No.  3  Technical 
Specifications  by  changing  the 
acceptable  transient  voltage  to  5000 
volts  from  4784  volts.  The  intent  of  the 
proposal  is  to  permit  the  DG  full  load 
rejection  tests  to  be  conducted  at 
conditions  which  simulate  design  basis 
conditions. 

The  proposed  change  does  not  alter 
the  intent  of  the  surveillance,  does  not 
involve  any  physical  changes  to  the 
plant,  does  not  alter  the  way  any 
structure,  system,  or  component 
functions,  and  does  not  modify  the 


manner  in  which  the  plant  is  operated. 

As  such,  the  proposed  change  to 
Surveillance  Requirement  4.8.1.1.2.g.3 
will  not  degrade  the  ability  of  the  DGs 
to  perform  their  intended  safety 
function,  and  will  not  reduce  the 
availability  of  the  DGs. 

The  bases  of  Technical  Specification 
3/4.8.  “Electrical  Power  Systems,”  state 
that  the  operability  of  the  AC  and  DC 
power  sy.stems  and  associated 
distribution  systems  ensure  that 
sufficient  power  will  be  available  to 
supply  the  safety  related  equipment 
required  for  safe  shutdown  and  for  the 
mitigation  of  transients.  The  proposed 
change  to  the  surveillance  rt?quirement 
will  increase  the  effectiveness  of  the  full 
load  rejection  tests. 

This  w  ill  ensure  the  operability  of  the 
IXis.  Operable  DGs  ensure  that  the 
assumptions  for  the  bases  of  the 
Millstone  Unit  No.  3  Technical 
Specifications  are  not  affected. 

Pressurt!  Test  of  the  DG  Fuel  Oil  System 

NNECO  is  proposing  to  delete 
Surveillance  Requirement  4.8.1. 1. 2. i. 2 
from  the  Millstone  Unit  No.  3  Technical 
Specifications.  This  surveillance 
requirement  is  redundant  to  the 
requirements  of  Surveillance 
Requirement  4.0.5  which  invokes  ASME 
Section  XI.  Additionally,  the  fuel  oil 
system  cannot  be  tested  to  the 
requirements  of  Surveillance 
Requirement  4.8.1.1.2.i.2  because;  the 
DG  fuel  oil  tanks  are  vented  to  the 
atmosphere  and  this  vent  path  cannot  be 
isolated. 

Millstone  Unit  No.  3  will  include  the 
DG  fuel  oil  system  pressure  test  as  an 
augmentcKl  inspection  within  the 
Inservice  Inspection  program. 
Inspections  will  be  performed  in 
compliance  with  the  requirement  of  the 
1983  Edition  of  ASME  Section  XI.  Table 
IVVD-2500-1,  “Test  and  Examination 
Categories.”  Testing  (i.e.,  a  system 
hydrostatic  test)  in  accordance  with 
ASME  Section  XI  will  provide 
equivalent  assurance  of  tank  and  piping 
integrity. 

Conclusion 

Based  on  the  above,  the  proposed 
changes  to  Surveillance  Requirements 
4.8.1.1.2.g.3  and  4.8.1. 1.2.i.2  of  the 
Millstone  Unit  No.  3  Technical 
Specifications  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  stafi  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  'Iicensee:  Ms.  L.  M. 

Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NFC  Project  Director:  Phillip  F. 

McKee. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County.  Connecticut 
Date  of  amendment  request:  January 
18,  1995. 

Description  of  amendment  request: 
The  proposed  changes  to  the  technical 
specifications  will  increase  the 
minimum  required  boron  concentration 
in  the  boric  acid  tank  (BAT)  from  6300 
ppm  to  6600  ppm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below; 

•  *  *  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  change  affects  the  minimum 
required  boron  concentration  in  the 
BAT.  Changes  in  the  tank’s  boron 
concentration  will  not  affect  the 
probability  of  any  plant  accident. 

An  increase  in  the  minimum  BAT 
concentration  of  6600  ppm  was 
recommended  by  Westinghouse  based 
on  their  Cycle  6  BORDER  evaluation. 
The  BORDER  evaluation  conservatively 
determines  the  ability  to  maintain 
shutdown  margin  when  the  plant  is 
taken  from  an  initial  operating 
condition  of  Mode  1  or  2  to  a  final 
condition  of  Mode  5  or  6  using  an 
assumed  minimum  BAT  concentration. 
Therefore,  the  ability  to  maintain 
shutdown  margin  is  assured  and  the 
change  will  not  adversely  affect  the 
consequences  of  any  plant  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
Previously  Analyzed. 

The  change  conservatively  increases 
the  minimum  required  boron 
concentration  in  the  BAT  from  6300 
ppm  to  6600  ppm.  There  is  no  impact 
on  the  operability  of  plant  systems  or 


equipment.  Therefore,  the  change  does 
not  create  a  malfunction  that  is  different 
from  those  previously  evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  increase  in  the 
minimum  boron  concentration  in  the 
BAT  provides  conservatism  in  the 
calculated  shutdown  margin  for 
Millstone  Unit  No.  3.  The  change  does 
not  adversely  affect  any  equipment 
credited  in  the  safety  analysis.  Also,  the 
change  does  not  adversely  affect  the 
probability  or  consequences  of  any  plant 
accident,  including  the  calculated  PCT 
Ipeak  clad  temperature]  or  offsite  doses. 
Therefore,  there  is  no  impact  on  the 
margin  of  safety  as  specified  in  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 

Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 

Cuoco.  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 

Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 

McKee. 

Northern  States  Power  Company, 

Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant.  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  January 
10.  1995. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Prairie  Island  Event 
Monitoring  Instrumentation  Technical 
Specifications  and  associated  Bases  to 
conform  to  Standard.Technical 
Specifications  for  post-accident 
monitoring. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendmentls)  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  primary  purpose  of  post  accident 
monitoring  instrumentation  is  to  display 


plant  variables  that  provide  information 
to  the  control  room  operators  during 
accident  situations.  Plant 
instrumentation  was  evaluated  for 
importance  for  this  function  when 
Regulatory  Guide  1.97 
[’’Instrumentation  for  Light  Water 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  Conditions  During  and  Following 
an  Accident”)  classifications  were 
determined.  The  Prairie  Island 
Regulatory'  Guide  1.97  classification  of 
instruments  was  previously  approved 
by  the  NRC  on  October  18, 1985.  This 
amendment  request  proposes  to  base 
Prairie  Island  Technical  Specifications 
on  the  results  of  the  Regulatory  Guide 
1.97  evaluation  in  accordance  with  the 
guidance  of  the  industry  standard. 

Revising  the  allowed  outage  time  for 
these  instruments  will  not  significantly 
increase  the  probability  or  consequences 
of  an  accident  since  these  instruments 
do  not  initiate  automatic  actions,  there 
are  available  backup  indications  and  the 
probability  of  an  event  requiring  these 
instruments  to  be  operable  is  very  low. 

Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  affected  by  any  of  the 
proposed  amendments. 

2.  The  proposed  amendmentls]  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  license  amendment  request 
proposes  to  add  instruments  to  the 
Technical  Specifications  which  have 
been  previously  determined  to  be 
important  for  post  accident  monitoring, 
and  to  remove  instruments  from 
Technical  Specifications  which  have 
been  previously  determined  to  be  less 
important  for  post  accident  monitoring. 
This  amendment  ensures  the  control 
room  operators  are  provided  with  the 
instrumentation  required  to  properly 
manage  an  accident  situation. 

^  Therefore,  based  on  the  above 
considerations,  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  w’ould 
not  be  created. 

3.  The  proposed  amendmentls]  will 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  post  accident  monitoring 
functions  do  not  initiate  any  automatic 
actions.  The  instrumentation  to  be 
added  to  the  Event  Monitoring 
Instrumentation  Table  was  previously 
recognized  through  the  Regulatory 
Guide  1.97  evaluation  process  as 
important  for  post  accident  monitoring 
and  would  be  relied  upon  if  there  were 
an  event  without  this  license 
amendment.  Instrumentation  to  be 
removed  from  Technical  Specifications 
was  previously  recognized  to  be  less 
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important  and  would  not  be  relied  upon 
very  much  in  an  event.  Overall,  with  the 
trade-off  of  adding  and  deleting 
instrumentation,  the  margin  of  safety 
will  not  be  significantly  affected. 

The  proposed  license  amendment  will 
increase  the  allowed  outage  time  for 
most  of  the  instruments.  Again,  these 
instruments  do  not  provide  automatic 
action.',  they  provide  indications  for 
monitoring  post  accident  conditions.  All 
of  the  instruments  have  backup.or 
corroborating  indications  which  could 
be  relied  upon  if  the  Technical 
Specifications  instruments  were 
inoperable.  Also,  an  event  requiring  use 
of  these  in.struments  has  a  very  low 
probability.  For  these  reasons  the 
proposed  changes  in  allowed  outage 
time  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

f'or  these  .same  reasons,  the  proposed 
changes  in  radiation  instrument 
surveillance  requirements  will  not 
significantly  reduce  the  margin  of 
safety. 

Overall,  a  significant  reduction  in  the 
margin  of  safety  would  not  result  from 
this  license  amendment. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 

300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
2t)037. 

NRC  Project  Director:  John  N. 

Hannon. 

North  Atlantic  Energy  Sen  ice 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  January 
25.  1995. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
change  would  replace  a  specific 
requirement  for  the  frequency  of  Type  A 
tests  with  a  general  requirement  to 
perform  Type  A  tests.  'The  proposed 
amendment  would  change  Surveillance 
Requirement  4.6.1.2.a.  Specifically,  the 
change  would  require  the  performance 
of  Type  A  tests  (overall  containment 
integrated  leak  rate  tests  (ILRTs))  at 
intervals  as  specified  in  10  CFR  50, 
Appendix  J.  instead  of  on  a  specific 


schedule  for  performance  of  ILRTs  of  ' 

“40  plus  or  minus  10  months.” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  change  merely  replaces  a 
prescriptive  schedule  for  performing 
ILRTs  with  a  requirement  to  conduct  the 
ILRTs  on  a  schedule  consistent  with  the 
Commission’s  regulations.  The  change 
does  not  alter  the  methodology, 
frequency,  or  acceptance  criteria  for 
ILRTs,  does  not  affect  the  design  basis 
of  the  containment,  and  does  not  change 
the  post-accident  response  of  the 
containment. 

B.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  change  does  not  affect  the  manner 
by  which  the  facility  is  operated  and 
does  not  make  any  changes  to  existing 
plant  structures,  systems,  or 
components.  The  proposed  change 
merely  replaces  a  prescriptive  schedule 
for  performing  ILRTs  with  a 
requirement  to  conduct  the  ILRTs  on  a 
schedule  consistent  with  the 
Commission’s  regulations. 

C.  The  change  does-not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  change  does  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  changes  to  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  NH  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  &  Gray,  One 
International  Place,  Boston,  MA  02110- 
2624. 

NRC  Project  Director:  Phillip  F". 
McKee. 


Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  J 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 

December  7,  1994. 

Description  of  amendments  request: 
The  amendments  would  provide  a 
permanent  voltage-based  steam 
generator  tube  repair  criteria  for  both 
units.  This  criteria  is  based  on  the 
guidance  contained  in  the  NRC 
Proposed  Generic  Communication 
(Generic  Letter  94-XX),  “Voltage-Based 
Repair  Criteria  for  the  Repair  of 
Westinghouse  Steam  Generator  Tubes 
Affected  by  Outside  Diameter  Stress 
Corrosion  Cracking,”  that  was  issued  for 
public  comment  in  the  Federal  Register 
(59  FR  41520)  on  August  12,  1994.  The 
licensee’s  submittal  also  includes 
responses  to  and  identifies  exceptions 
taken  to  the  draft  Generic  Letter.  The 
significant  exceptions  are;  (1)  The 
requirement  to  reinspect  all  tubes  if 
bobbin  probe  wear  exceeds  15%;  (2)  the 
1x10“^  limit  on  the  calculated 
conditional  burst  probability:  and  (3) 
the  need  to  pull  additional  steam 
generator  tubes  to  evaluate  the  current 
condition  of  the  steam  generator  tubes. 

In  addition,  the  operational  leakage 
requirement  for  Unit  2  will  be  modified 
to  reduce  the  total  allowable  primary-to- 
secondary  leakage  for  any  steam 
generator  from  500  gallons  per  day  (gpd 
to  150  gallons  per  day. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

(1)  Operation  of  Farley  units  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Testing  of  model  boiler  specimens  for 
free  standing  tubes  at  room  temperature 
conditions  shows  burst  pressures  as 
high  as  approximately  5000  psi  for 
indications  of  outer  diameter  stress 
corrosion  cracking  with  voltage 
measurements  as  high  as  26.5  volts. 
Burst  testing  performed  on  pulled  tubes 
with  up  to  7.5  volt  indications  show 
burst  pressures  in  excess  of  5900  psi  at 
room  temperature.  As  stated  earlier, 
tul)e  burst  criteria  are  inherently 
satisfied  during  normal  operating 
conditions  by  the  presence  of  the  tube 
support  plate.  Furthermore,  correcting 
for  the  effects  of  temperature  on 
material  properties  and  minimum 
strength  levels  (as  the  burst  testing  was 
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done  at  room  temperature),  tube  burst 
capability  significantly  exceeds  the  R.G. 
iRegulatory  Guide)  1.121  criterion 
requiring  the  maintenance  of  a  margin 
of  1.43  times  the  steam  line  break 
pressure  differential  on  tube  burst  if 
through-wall  cracks  are  present  without 
regard  to  the  presence  of  the  tube 
support  plate.  Considering  the  existing 
data  base,  this  criterion  is  satisfied  with 
bobbin  coil  indications  with  signal  - 
amplitudes  over  twice  the  2.0  volt 
voltage-based  repair  criteria,  regardless 
of  the  indicated  depth  measurement. 

This  structural  limit  is  based  on  a  lower 
95%  confidence  level  limit  of  the  data. 
The  2.0  volt  criterion  provides  an 
extremely  conservative  margin  of  safety 
to  the  structural  limit  considering 
expected  growth  rates  of  outside 
diameter  stress  corrosion  cracking  at 
Farley.  Alternate  crack  morphologies 
can  correspond  to  a  voltage  so  that  a 
unique  crack  length  is  not  defined  by  a 
burst  pressure  to  voltage  correlation. 
However,  relative  to  expected  leakage 
during  normal  operating  conditions,  no 
field  leakage  has  been  reported  from 
tubes  with  indications  with  a  voltage 
level  of  under  7.7  volts  for  3/4  inch  tube 
which  correlates  to  10  volts  for  7/8  inch 
tubing  (as  compared  to  the  2.0  volt 
proposed  voltage-based  tube  repair 
limit).  Thus,  the  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident. 

Relative  to  the  expected  leakage 
during  accidents  (sic)  condition 
loadings,  the  accidents  that  are  affected 
by  primary-to-secondary  leakage  and 
steam  release  to  the  environment  are 
Loss  of  External  Electrical  Load  and/or 
Turbine  Trip,  Lass  of  All  AC  Power  to 
Station  Auxiliaries,  Major  Secondary 
System  Pipe  Failure.  Steam  Generator 
Tube  Rupture,  Reactor  Coolant  Pump 
Locked  Rotor,  and  Rupture  of  a  Control 
Rod  Drive  Mechanism  Housing.  Of 
these,  the  Major  Secondary  System  Pipe 
Failure  is  the  most  limiting  for  Farley  in 
considering  the  potential  for  off-site 
doses.  The  offsite  doses  analyses  for  the 
other  events  which  model  primary-to- 
secondary  leakage  and  steam  releases 
from  the  secondary  side  to  the 
environment  assume  that  the  secondary 
side  remains  intact.  The  steam  generator 
tubes  are  not  subjected  to  a  sustained 
increase  in  differential  pressure,  as  is 
the  case  following  a  steam  line  break 
event.  This  increase  in  differential 
pressure  is  responsible  for  the 
postulated  increase  in  leakage  and 
associated  offsite  doses  following  a 
steam  line  break  event.  In  addition,  the 
.steam  line  break  event  results  in  a 
bypass  of  containment  for  steam 


generator  leakage.  LJpon  implementation 
of  the  voltage-based  repair  criteria,  it 
must  be  verified  that  the  expected 
distributions  of  cracking  indications  at 
the  tube  support  plate  intersections  are 
such  that  primary-to-secondary  leakage 
would  result  in  site  boundary  dose 
within  the  current  licensing Gasis.  Data 
indicate  that  a  threshold  voltage  of  2.8 
volts  could  result  in  through-wall  cracks 
long  enough  to  leak  at  steam  line  break 
conditions.  Applications  of  the 
proposed  repair  criteria  requires  that  the 
current  distribution  of  a  number  of 
indications  versus  voltage  be  obtained 
during  the  refueling  outages.  The 
current  voltage  is  then  combined  w'ith 
the  rate  of  change  in  voltage 
measurement  and  a  voltage 
measurement  uncertainty  to  establish  an 
end  of  cycle  voltage  distribution  and, 
thus,  leak  rate  during  steam  line  break 
pressure  differential.  The  leak  rate 
during  a  steam  line  break  is  further 
increased  by  a  factor  related  to  the 
probability  of  detection  of  the  flaws.  If 
it  is  found  that  the  potential  steam  line 
break  leakage  for  degraded  intersections 
planned  to  be  left  in  service  coupled 
with  the  reduced  sp>ecific  activity  levels 
allowed  result  in  radiological 
consequences  outside  the  current 
licensing  basis,  then  additional  tubes 
will  be  plugged  or  repaired  to  reduce 
steam  line  break  leakage  potential  to 
within  the  acceptance  limit.  Thus,  the 
consequences  of  the  most  limiting 
design  basis  accident  are  constrained  to 
pre,sent  licensing  basis  limits. 

(2)  The  proposed  license  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Implementation  of  the  proposed 
voltage-based  tube  support  plate 
elevation  steam  generator  tube  repair 
criteria  does  not  introduce  any 
significant  changes  to  the  plant  design 
basis.  Use  of  the  criteria  does  not 
provide  a  mechanism  thatrould  result 
in  an  accident  outside  of  the  region  of 
the  tube  .support  plate  elevations. 
Neither  a  single  or  multiple  tube  rupture 
event  would  be  expected  in  steam 
generator  in  which  the  repair  criteria 
have  been  applied  during  all  plant 
conditions.  The  bobbin  probe  signal 
amplitude  repair  criteria  are  established 
such  that  operational  leakage  or 
excessive  leakage  during  a  postulate 
.steam  line  break  condition  is  not 
anticipated.  Southern  Nuclear  has 
previously  implemented  a  maximum 
leakage  limit  of  140/150  gpd  (Unit  1/ 
Unit  2)  per  steam  generator.  Thrf R.G. 
1.121  criterion  for  establishing 
operational  leakage  limits  that  require 
plant  shutdown  are  based  upon  leak- 
before-break  considerations  to  detect  a 


free  span  crack  before  potential  tube 
rupture.  The  140/150  gpd  limit  provides 
for  leakage  detection  and  plant 
shutdown  in  the  event  of  the  occurrence 
of  an  unexpected  single  crack  resulting 
in  leakage  that  is  associated  with  the 
longest  permissible  crack  length.  R.G. 
1.121  acceptance  criteria  for 
establishing  operating  leakage  limits  are 
based  on  leak-before-break 
considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
as.sociated  with  the  longest  permissible 
crack  is  exceeded.  The  longest 
permissible  crack  is  the  length  that 
provides  a  factor  safety  of  1.43  again.st 
bursting  at  steam  line  break  pressure 
differential.  A  voltage  amplitude  of 
approximately  9  volts  for  typical  outside 
diameter  stress  corrosion  cracking 
corresponds  to  meeting  this  tube  burst 
requirement  at  the  95%  prediction 
interval  on  the  burst  correlation. 
Alternate  crack  morphologies  can 
correspond  to  a  voltage  so  that  a  unique 
crack  length  is  not  defined  by  the  burst 
pressure  versus  voltage  correlation. 
Con.sequently,  typical  burst  pressure 
versus  throughwall  crack  length 
correlations  is  used  below  to  define  the 
“longest  permissible  crack”  for 
evaluating  operating  leakage  limits. 

The  single  througn-wall  crack  lengths 
that  re.sults  in  tube  burst  at  1.43  times 
steam  line  break  pressure  differential 
and  .steam  line  break  conditions  are 
about  0.53  inch  and  0.84  inch, 
respectively.  Normal  leakage  for  these 
crack  lengths  would  range  from  about 
0.4  gallons  per  minute  to  4.5  gallons  ptsr 
minute,  respectively,  while  lower  95% 
confidence  level  leak  rates  would  range 
from  about  0.06  gallons  per  minute  to 
0.6  gallons  per  minute,  respectively. 

An  operating  U;ak  rate  oi  140/150  gpd 
per  steam  generator  has  been 
implemented.  This  leakage  limit 
provides  for  detection  of  0.4  inch  long 
cracks  at  nominal  leak  rates  and  0.6 
inch  long  cracks  at  the  lower  95% 
confidence  level  leak  rates.  Thus,  the 
140/150  gpd  limit  provides  for  plant 
shutdown  prior  to  reaching  critic.al 
crack  lengths  for  steam  line  break 
conditions  at  leak  rates  less  than  95% 
confidence  level  and  for  three  times 
normal  operating  pressure  differential  at 
less  than  nominal  leak  rates. 

Considering  the  above,  the 
implementation  of  voltage-based 
plugging  criteria  will  not  create 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  The  proposed  license  amendment 
does  not  involve  a  significant  n*duction 
in  margin  of  safety. 

The  use  of  the  voltage-based  tube 
support  plate  elevation  repair  criteria  is 
demonstrated  to  maintain  steam 
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generator  tube  integrity  commensurate 
with  the  requirements  of  R.G.  1.121. 

R.G.  1.121  describes  a  method 
acceptable  to  the  NRG  staff  for  meeting 
GDCs  [General  Design  Criteria)  2, 14, 15, 
31,  and  32  by  reducing  the  probability 
of  the  consequences  of  steam  generator 
tube  rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing, 
as  established  by  inservice  inspection, 
for  which  tubes  with  unacceptable 
cracking  should  be  removed  from 
service.  Upon  implementation  of  the 
criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  outside 
diameter  stress  corrosion  cracking  at  the 
tube  support  plant  elevations  is  not 
expected  to  lead  to  a  steam  generator 
tube  rupture  event  during  normal  or 
faulted  plant  conditions.  The  most 
limiting  effect  would  be  a  possible 
increase  in  leakage  during  a  steam  line 
break  event.  Excessive  leakage  during  a 
steam  line  break  event,  however,  is 
precluded  by  verifying  that,  once  the 
criteria  are  applied,  the  expected  end  of 
cycle  distribution  of  crack  indications  at 
the  tube  support  plate  elevations  would 
result  in  minimal,  and  acceptable 
primary  to  secondary  leakage  during  the 
event  and,  hence,  help  to  demonstrate 
radiological  conditions  are  less  than  an 
appropriate  fraction  of  the  10  CFR  100 
guideline. 

The  margin  to  burst  for  tbe  tubes 
using  the  voltage-based  repair  criteria  is 
comparable  to  that  currently  provided 
by  existing  technical  specifications. 

In  addressing  the  combined  effects  of 
LOCA  (loss-of-coolant  accident)  +  SSE 
[safe  shutdown  earthquake)  on  the 
steam  generator  component  (as  required 
by  GDC  2),  it  has  been  determined  that 
tube  collapse  may  occur  in  the  steam 
generators  at  some  plants.  This  is  the 
case  as  the  tube  support  plates  may 
become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the 
periphery  of  the  plate  due  to  either  the 
LOCA  rarefaction  wave  and/or  SSE 
loadings.  Then,  the  resulting  pressure 
differential  on  the  deformed  tubes  may 
cause  some  of  the  tubes  to  collapse. 

There  are  two  issues  associated  with 
steam  generator  tube  collapse.  First,  the 
collapse  of  steam  generator  tubing 
reduces  the  RCS  [reactor  coolant 
system)  flow  area  through  the  tubes.  The 
reduction  in  flow  area  increases  the 
resistance  to  flow  of  steam  firom  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  Peak  Clad 
Temperature  (PCT).  Second,  there  is  a 
potential  the  partial  through-wall  cracks 
in  tubes  could  progress  to  through-wall 
cracks  during  tube  deformation  or 
collapse  or  that  short  through-wall 
indications  would  leak  at  significantly 


higher  leak  rates  than  included  in  the 
leak  rate  assessments. 

Consequently,  a  detailed  leak-before- 
break  analysis  was  performed  and  it  was 
concluded  that  the  leak-before-break 
methodology  (as  permitted  by  GDC  4)  is 
applicable  to  the  Farley  reactor  coolant 
system  primary  loops  and,  thus,  the 
probability  of  breaks  in  tbe  primary  loop 
piping  is  sufficiently  low  that  they  need 
not  be  considered  in  the  structural 
design  basis  of  the  plant.  Excluding 
breaks  in  the  RCS  primary  loops,  the 
LOCA  loads  from  the  large  branch  line 
breaks  were  analyzed  at  Farley  and  were 
found  to  be  of  insufficient  magnitude  to 
result  in  steam  generator  tube  collapse 
or  significant  deformation. 

Regardless  of  whether  or  not  leak- 
before-break  is  applied  to  the  primary 
loop  piping  at  Farley,  any  flow  area 
reduction  is  expected  to  be  minimal 
(much  less  than  1%)  and  PCT  margin  is 
available  to  account  for  this  potential 
effect.  Based  on  analyses’  results,  no 
tubes  near  wedge  locations  are  expected 
to  collapse  or  deform  to  the  degree  that 
secondary  to  primary  in-leakage  would 
be  increased  over  current  expected 
levels.  For  all  other  steam  generator 
tubes,  the  possibility  of  secondary-to¬ 
primary  leakage  in  the  event  of  a  LOCA 
+  SSE  event  is  not  significant.  In 
actuality,  the  amount  of  secondary-to¬ 
primary  leakage  in  the  event  of  a  LOCA 
+  SSE  is  expected  to  be  less  than  that 
previously  allowed,  i.e.,  500  gpd  per 
steam  generator.  Furthermore, 
secondary-to-primary  in-leakage  would 
be  less  than  primary-to-secondary 
leakage  for  the  same  pressure 
differential  since  the  cracks  would  tend 
to  tighten  under  a  secondary-to-primary 
pressure  differential.  Also,  the  presence 
of  the  tube  support  plate  is  expected  to 
reduce  the  amount  of  in-leakage. 

Addressing  the  R.G.  1.83 
considerations,  implementation  of  the 
tube  repair  criteria  is  supplemented  by 
100%  inspection  requirements  at  the 
tube  support  plate  elevations  having 
outside  diameter  stress  corrosion 
cracking  indications,  reduced  operating 
leakage  limits,  eddy  current  inspection 
guidelines  to  provide  consistency  in 
voltage  normalization,  and  rotating 
pancake  coil  inspection  requirements 
for  the  larger  indications  left  in  service 
to  characterize  the  principle  degradation 
mechanism  as  outside  diameter  stress 
corrosion  cracking. 

As  noted  previously,  implementation 
of  the  tube  support  plate  elevation 
repair  criteria  will  decrease  the  number 
of  tubes  ^hat  must  be  taken  out  of 
service  with  tube  plugs  or  repaired.  The 
installation  of  steam  generator  tube 
plugs  or  tube  sleeves  would  reduce  the 
RCS  flow  margin,  thus  implementation 


of  the  voltage-based  repair  criteria  will 
maintain  the  margin  of  flow  that  would 
otherwise  be  reduced  through  increased 
tube  plugging  or  sleeving. 

Considering  the  above,  it  is  concluded 
that  the  proposed  change  does  not  result 
in  a  signifir.ant  reduction  in  margin  with 
respect  to  plant  safety  as  defined  in  the 
Final  Safety  Analysis  Report  or  any 
bases  of  the  plant  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Houston-Love  Memorial 
Library,  212  VV.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201 
NRC  Project  Director.  William  H. 
Bateman. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 
Date  of  amendments  request:  January 
9.  1995. 

Description  of  amendments  request: 
The  requested  changes  to  the  Technical 
Specifications  (TS)  would  implement 
the  recommended  changes  from  Generic 
Letter  93-05,  “Line  Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation.”  Specifically, 
the  amendments  would  implement  TS 
changes  corresponding  to  the  following 
GL  93-05  line-item  improvement  issues: 
Control  Rod  Movement  Test  for 
Pressurized  Water  Reactors,  Radiation 
Monitors,  Surveillance  of  Boron 
Concentration  in  the  Accumulator/ 
Safety  Injection/Core  Flood  Tank, 
Containment  Spray  System,  Hydrogen 
Recombiner,  and  Special  Test 
Exemptions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  do  not  involve  any 
change  to  the  configuration  or  method 
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of  operation  of  any  plant  equipment 
used  to  mitigate  the  consequences  of  an 
accident.  The  changes  to  the 
surveillance  requirements  will  result  in 
an  overall  improvement  in  plant  safety 
by  reducing  the  likelihood  of  plant  trips 
and  subsequent  challenges  to  safety 
systems,  decreasing  equipment 
degradation  due  to  excessive  test\pg, 
reducing  radiation  exposure  to  plant 
personnel,  increasing  the  availability  of 
safety  related  equipment,  and 
eliminating  an  unnecessary  burden  on 
plant  personnel.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  The  proposed 
changes  do  not  involve  any  change  to 
the  configuration  or  method  of 
operation  of  any  plant  equipment  used 
to  mitigate  the  consequences  of  an 
accident.  The  relaxation  of  surveillance 
tests  curtails  the  excessive  amount  of 
testing  that  increases  wear  on  the 
equipment  and  reduces  the  likelihood  of 
plant  trips  and  subsequent  challenges  to 
safety  systems.  The  relaxation  also 
increases  the  availability  of  safety 
related  equipment.  Accordingly,  no  new 
failure  modes  have  been  defined  for  any 
plant  system  or  component  important  to 
safety  nor  has  any  new  limiting  failure 
been  identified  as  a  result  of  the 
proposed  changes.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
eliminate  an  unnecessary  burden 
without  compromising  protection  for 
public  health  and  safety.  The  proposed 
changes  were  generically  analyzed  by 
the  NRC  as  part  of  a  comprehensive 
study  and  presented  in  NUREG-1366 
“Improvement  to  Technical 
specifications  (sic)  Surveillance 
Requirements.”  The  NRC  concluded 
that  while  some  testing  at  power  is 
essential  to  verify  equipment  and 
system  operability,  safety  can  be 
improved,  equipment  degradation 
decreased,  and  unnecessary  personnel 
burden  relaxed  by  reducing  the  amount 
of  testing  at  power.  SNC  has  analyzed 
plant  operations  and  made  a 
comparison  with  the  criteria  stated  in 
NUREG-1366  for  the  line-item 
improvements  contained  in  this  request 
and  has  found  the  NUREG-1366  basis  to 
be  consistent  with  the  Farley  design  and 
operation  experience.  Therefore,  the 


proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NBC  Project  Director:  William  H. 
Bateman. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 

Ohio 

Date  of  amendment  request: 

December  6. 1994. 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  3/4. 1.3. 2  will  delete 
Surveillance  Requirement  (SR)  4. 1.3. 2. 2, 
that  presently  requires,  every  31  days, 
the  movement  of  at  least  2%  of  its 
height  for  each  Axial  Power  Shaping 
Rod  not  fully  withdrawn.  The  proposed 
amendment  would  also  change  the 
surveillance  intervals  for  the  following 
Technical  Specifications  (TS)  in 
accordance  with  the  guidance  of 
Generic  Letter  93-05,  “Line  Item 
Technical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
For  Testing  During  Power  Operation,” 
and  NUREG-1366,  “Improvements  to 
Technical  Specifications  Surveillance 
Requirements:” 

1.  TS  4. 1.3. 2  for  the  Movable  Control 
Assemblies  “Group  Height — Safety  and 
Regulating  Rod  Groups,”  will  relax 
testing  requirements  from  at  least  once 
every  31  days  to  every  92  days. 

2.  TS  4. 4. 6.2,  for  “Operational 
Leakage,”  relaxes  the  requirement  to 
leakage  test  RCS  pressure  isolation 
valves  prior  to  MODE  2  whenever  the 
plant  has  been  in  COLD  SHUTDOWN 
for  72  hours  to  whenever  the  plant  has 
been  in  COLD  SHUTDOWN  for  7  days. 

3.  SR  4.5.2.C.2  for  TS  4.5.2,  “ECCS 
Subsystems — Tavg  equal  to  or  greater 
than  280®  F,”  relaxes  the  inspection 
requirements  for  ensuring  no  debris  in 
containment  from  “at  the  completion  of 
each  containment  entry”  to  “at  least 
once  daily.” 


4.  TS  4. 6. 2.1. d,  for  the  “Containment 
Spray  System,”  relaxes  the  SR  to 
perform  an  air  or  smoke  flow  test 
through  the  spray  header  and  nozzles 
from  once  per  5  years  to  once  per  10 
years. 

5.  TS  4.10.4.2  for  “Special  Test 
Exceptions  Shutdown  Margin”  relaxes 
the  SR  interval  for  testing  rod  insertion 
capability  prior  to  reducing  shutdown 
margin  from  24  hours  to  7  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
NRC  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  change  does  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated  nor 
does  it  involve  a  significant  increase  in 
the  consequences  of  an  accident 
previously  evaluated  because  no  change 
is  being  made  to  any  accident  initiator 
and  no  accident  conditions  or 
assumptions  used  in  evaluating  the 
radiological  consequences  of  an 
accident  are  changed.  Relaxation  of 
surveillance  requirements  is  in 
accordance  with  GL  93-05,  NUREG- 
1366,  and  is  compatible  with  plant 
operating  experience.  Deletion  of  SR 
4. 1.3. 2  is  consistent  with  NUREG-1430, 
“Improved  Standard  Technical 
Specifications  for  B&W  Plants.”  No 
credit  is  taken  in  any  accident  analysis 
or  mitigation  requirements  for  the  Axial 
Power  Shaping  Rod  Group. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  create 
the  possibility  of  any  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  these  proposed  changes. 
Relaxation  of  SRs  as  discussed  in  GL 
93-05  was  evaluated  as  reducing 
equipment  degradation  with  no  increase 
in  safety  consequences  consistent  with 
the  maintenance  of  plant  specific 
reliability  of  the  equipment  and  systems 
affected.  Deletion  of  the  SR  to  move  the 
Axial  Power  Shaping  Rod  Group  does 
not  affect  the  requirement  to  verify  rod 
position,  and  there  is  no  ci:edit  taken  for 
movement  of  these  rods  to  mitigate  an 
accident. 

(3)  The  proposed  changes  do  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 
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The  changes  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety,  because  the  proposed  changes 
affect  only  surveillance  requirements, 
do  not  afi^ect  the  function  of  the 
components  and  systems  involved,  and 
do  not  decrease  the  estimated 
equipment  or  system  reliability. 

Based  on  the  NRC  staff  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  DC  20037. 

NRC  Project  Director:  Leif  J. 

Norrholm. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 

Ohio 

Date  of  amendment  request: 

December  6, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Si>ecification  (TS)  4.0.5, 
“Applicability”  and  its  associated 
Bases;  TS  3/4.1.2.3,  “Reactivity  Control 
Systems — Makeup  Pump — Shutdown; 
TS  3/4. 1.2.4,  “Reactivity  Control 
Systems — Makeup  Pump — Operating; 

TS  3/4. 1.2.6,  Reactivity  Control 
Systems — Boric  Acid  ^mp— 
Shutdown;  and  TS  3/4. 1.2.7,  “Reactivity 
Control  System — Boric  Acid  Pumps — 
Operating.”  The  proposed  change 
would  replace  the  specific  monthly 
surveillance  requirements  associated 
with  the  makeup  pumps  and  boric  acid 
pumps  with  a  surveillance  requirement 
referencing  TS  4.0.5,  which  references 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  for  quarterly 
pump  testing  requirements.  The 
proposed  change  to  TS  4.0.5  and  its 
associated  Bases  would  revise  the 
requirement  regarding  the  NRC’s 
approval  of  relief  requests  to  be  in 
accordance  with  the  NRC  Staffs 
recommendation  contained  in  NUREG- 
1482,  “Guidelines  for  Inservice  Testing 
at  Nuclear  Power  Plants.”  Additionally, 
TS  4.0.5.a.2  which  describes  historical 
requirements  for  inservice  inspection 
and  testing  would  be  deleted  and  TS 
4.0.5. a. 1  would  be  renumbered  as  TS 
4.0.5.a. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
NRC  Staff  has  performed  an  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Operation  of  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1,  in 
accordance  with  these  changes,  would 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions,  or  assumptions  are  affected 
by  the  proposed  changes  to  replace  the 
specific  monthly  surveillance 
requirements  for  the  makeup  and  boric 
acid  pumps  with  surveillance 
requirements  referencing  TS  4.0.5 
(ASME  Boiler  and  Pressure  Vessel  Code 
Section  XI  requirements)  and  to  delete 
wording  regarding  NRC  approval  of 
relief  requests.  The  changes  do  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated,  because  no  accident 
conditions  or  assumptions  are  affected 
that  would  increase  the  radiological 
consequences  of  a  previously  evaluated 
accident. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  result  in 
any  new  accident  initiators  nor  do  they 
alter  any  accident  scenarios.  The 
changes  do  not  create  the  possibility  of 
a  different  kind  of  accident  from  any 
accident  previously  evaluated,  because 
the  surveillance  requirements  for  the 
makeup  and  boric  acid  pumps  only 
affect  the  testing  of  existing 
components,  systems,  and  functions, 
and  do  not  introduce  any  new 
requirements. 

(^3)  The  proposed  changes  do  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  do  not  reduce 
or  adversely  affect  the  capabilities  or 
reliability  of  any  plant  structures, 
systems  or  components.  Relaxation  of 
the  surveillance  testing  interval  for  the 
boric  acid  and  makeup  pumps  and 
modifying  the  testing  requirements  is 
consistent  with  previous  NRC  guidance. 

Based  on  this  NRC  staff  evaluation,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 


Documents  Depjartment,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  DC  20037. 

NRC  Project  Director:  Leif  J. 

Norrholm. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 

Callaway  County,  Missouri 

Date  of  amendment  request:  January 
13, 1995. 

Description  of  amendment  request: 

The  proposed  amendment  would  revise 
Technical  Specification  (TS)  by 
relocating  Tables  3.3-2,  “Reactor  Trip 
System  Instrumentation  Response 
Times,”  and  3.3-5,  “Engineered  Safety 
Features  Response  Times,”  to  FSAR 
Chapter  16,  Section  16.3.  The  Bases 
discussion  specific  to  Table  3.3-5 
would  also  be  relocated  to  FSAR 
Section  16.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  does  not 
involve  a  significant  hazards 
consideration  because  operation  of 
Callaway  Plant  with  this  change  would 
not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Overall  protection  system 
performance  will  remain  within  the 
bounds  of  the  accident  analyses 
documented  in  FSAR  Chapter  15, 
VVCAP-10961-P,  and  WCAP-11883 
since  no  changes  to  the  response  times 
or  measurement  interval  are  proposed. 

The  RTS  and  ESFAS  will  continue  to 
function  in  a  manner  consistent  with 
the  above  analysis  assumptions  and  the 
plant  design  basis.  As  such,  there  will 
be  no  degradation  in  the  performance  of 
nor  an  increase  in  the  number  of 
challenges  to  equipment  assumed  to 
function  during  an  accident  situation. 

These  Technical  Specification 
revisions  do  not  involve  any  hardware 
changes  nor  do  they  affect  the 
probability  of  any  event  initiators.  There 
will  be  no  change  to  normal  plant 
operating  parameters  or  accident 
mitigation  capabilities.  Therefore,  there 
will  be  no  increase  in  the  probability  or 
consequences  of  any  accident  occurring 
due  to  these  changes. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 
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As  discussed  above,  there  are  no 
hardware  changes  associated  with  these 
Technical  Specification  revisions  nor 
are  there  any  changes  in  the  method  by 
which  any  safety-related  plant  system 
performs  its  safety  function.  The  normal 
manner  of  plant  operation  is  unaffected. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as 
a  result  of  these  changes.  There  will  be 
no  adverse  effect  or  challenges  imposed 
on  any  safety-related  system  as  a  result 
of  these  changes.  Therefore,  the 
po.ssibility  of  a  new  or  different  type  of 
accident  is  not  created. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

No  response  time  changes  are 
proposed  in  this  amendment 
application:  only  the  document  where 
these  limits  are  listed  will  be  changed. 
There  will  be  no  effect  on  the  manner 
in  which  safety  limits  or  limiting  safety 
system  settings  are  determined  nor  will 
there  be  any  effect  on  those  plant 
systems  necessary  to  assure  the 
accomplishment  of  protection  functions. 
There  will  be  no  impact  on  DNBR 
limits,  Fq,  F-delta-H,  LOCA  PCT,  peak 
local  power  density,  or  any  other  margin 
of  safety. 

Based  upon  the  preceding 
information,  it  has  been  determined  that 
the  proposed  changes  to  the  Technical 
Specifications  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  it  is 
concluded  that  the  proposed  changes 
meet  the  requirements  of  10CFR50. 92(C) 
[sic]  and  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  & 

Trowbridge,  2300  N  Street,  N.VV., 
Washington,  DC  20037. 

NRC  Project  Director:  Leif  J. 

Norrholm. 


Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 

Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 

December  8, 1994. 

Description  of  amendment  request: 

The  proposed  amendment  would 
change  Standby  Gas  Treatment  Power 
Supply  Requirements  during  refueling 
operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

SGTS  [Standby  Gas  Treatment  System] 
DURING  REFUELING  OPERATIONS 
(Specification  3.7.B.1,  3.7.B.3) 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
Standby  Gas  Treatment  System  (SGTS) 
is  not  the  initiator  of  any  accident. 

SGTS  may  be  required  to  operate  for  a 
design  basis  loss  of  coolant  accident  or 
for  a  refueling  accident  in  order  to 
mitigate  the  consequences  of  said 
accident  by  providing  a  filtered  exhaust 
path  to  minimize  the  potential  release  of 
radioactive  material  to  the  environs.  The 
proposed  amendment  does  not  reduce 
or  change  the  operational  requirements 
for  the  SGTS  for  an  accident.  The 
proposed  amendment  now  clearly 
defines  the  operability  requirements 
during  refueling  conditions.  The 
proposed  amendment  further  requires 
the  availability  of  a  second  auxiliary 
power  supply  in  the  event  that  an 
Emergency  Diesel  Generator  (EDG)  is 
out  of  service  during  refueling 
operations,  not  currently  required.  We 
conclude,  therefore,  that  the  proposed 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
SGTS  is  not  an  accident  initiator, 
therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
amendment  requires  the  availability  of  a 
second  auxiliary  power  supply  in  the* 
event  that  an  EDG  is  out  of  service 
during  refueling  operations,  not 


currently  required.  Maintaining 
availability  of  a  specific  reliable 
auxiliary  electrical  power  source  as  an 
alternative  to  an  EEiG  in  this  mode 
provides  assurance  that  SGTS  can,  if 
required,  be  operated  without  placing 
undue  constraints  on  EDG  availability 
and  represents  an  enhancement  that 
increases  a  margin  of  safety.  We 
conclude,  therefore,  that  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  discussion,  we 
have  determined  that  this  change  does 
not  constitute  a  significant  hazards 
consideration  as  defined  in 
10CFR50.92(c). 

LABORATORY  CARBON  SAMPLE 
ANALYSIS  (Specification  3.7.B.2.b) 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
Standby  Gas  Treatment  System  (SGTS) 
is  not  the  initiator  of  any  accident. 

SGTS  may  be  required  to  operate  for  a 
design  basis  loss  of  coolant  accident  or 
for  a  refueling  accident  in  order  to 
mitigate  the  consequences  of  said 
accident  by  providing  a  filtered  exhaust 
path  to  minimize  the  potential  release  of 
radioactive  material  to  the  environs.  The 
proposed  amendment  does  not  reduce 
or  change  the  operational  requirements 
for  the  SGTS  for  an  accident.  The 
proposed  amendment  now  clearly 
defines  the  operability  requirements 
during  the  interval  betw'een  sample 
removal  and  completion  of  laboratory 
analysis. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
SGTS  is  not  an  accident  initiator, 
therefore,  the  proposed  amendtnent  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
does  not  reduce  the  requirements  or 
acceptance  criteria  for  sampling,  testing 
or  analysis.  The  proposed  change  only 
incorporates  into  the  specification  an 
existing  clarification  which  addresses 
the  determination  of  operability  during 
the  time  between  sample  removal  and 
completion  of  laboratory  analysis.  The 
change  provides  an  explicit  time  limit 
consistent  with  current  regulatory 
criteria  for  completion  of  analyses. 

Based  on  the  above  discussion,  we 
have  determined  that  this  change  does 
not  constitute  a  significant  hazards 
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consideration  as  defined  in 
10CFR50.92(c). 

TORUS  VENT  MODE  (Specification  4.7 
B.2.C) 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
Standby  Gas  Treatment  System  (SGTS) 
is  not  the  initiator  of  any  accident. 

SGTS  may  be  required  to  operate  for  a 
design  basis  loss  of  coolant  accident  or 
for  a  refueling  accident  in  order  to 
mitigate  the  consequences  of  said 
accident  by  providing  a  filtered  exhaust 
path  to  minimize  the  potential  release  of 
radioactive  material  to  the  environs.  The 
proposed  amendment  does  not  reduce 
or  change  the  operational  requirements 
for  the  SGTS  for  an  accident. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  Icind  of  accident  from  any 
accident  previously  evaluated.  The 
SGTS  is  not  an  accident  initiator, 
therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
will  incorporate  into  the  specification 
an  existing  clarification.  Use  of  the 
SGTS  filters  during  Torus  venting 
results  in  an  insignificant  flow  through 
the  filters.  Further,  maintaining 
humidity  control  prevents  any  adsorber 
degradation.  Past  sample  testing  on  a  six 
month  calendar  interval  when  720 
hours  operating  time  has  not 
accumulated  has  shown  no  detectable 
impact. 

Based  on  the  above  discussion,  we 
have  determined  that  this  change  does 
not  constitute  a  significant  hazards 
consideration  as  defined  in 
10CFR50.92(c). 

The  NRG  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRG  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont 
0.5301. 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 

NRC  Project  Director:  Walter  R. 

Butler 


Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Gommission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
November  19, 1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise 
Section  3.10.8  and  the  associated  Bases 
of  the  Indian  Point  Nuclear  Generating 
Unit  No.  3  Technical  Specifications. 
Specifically,  the  proposed  revision 
would  reduce  the  maximum  allowable 
control  rod  drop  time  from  2.4  to  1.8 
seconds.  The  change  would  remove,  for 
testing  purposes,  the  allowance  for  a 
seismic  event  (0.6  seconds),  which  had 
been  integral  to  the  2.4  second  safety 
analysis  basis.  Since  a  seismic  event 
cannot  be  simulated  during  the  rod  drop 
time  test,  the  more  conservative  testing 
acceptance  criteria  value  of  1.8  seconds 
is  needed  to  ensure  that  the  plant  is 
within  its  design  basis.  This  proposed 
revision  will  support  control  rod  testing 
which  is  required  during  startup  from 
the  current  outage. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  January  20, 
1995  (60  FR  4203). 

Expiration  date  of  individual  notice: 
February  21, 1995. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Golnmission  has  issued  the  following 
amendments.  The  Gommission  has 
determined  for  each  of  these 


amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Gommission’s  rules  and  regulations. 

The  Gommission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Gommission’s  rules  and  regulations  in 
10  GFR  Ghapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Gonsideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Gonsideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Gommission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  GFR  51.22.  Therefore,  pursuant 
to  10  GFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  GFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  a!.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments. 
November  30, 1994. 

Brief  description  of  amendments: 
These  amendments  relocate  Table  3.3- 
2,  “Reactor  Protective  Instrumentation 
Response  Times,’’  and  Table  3.3-5, 
“Engineered  Safety  Features  Response 
Times,’’  of  TS  3/4. 3.1  and  3/4. 3.2, 
respectively,  to  the  Palo  Verde  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  93-08.  In 
addition,  the  amendments  make 
administrative  changes  to  two  previous 
TS  amendment  requests  to  maintain 
consistency  with  the  deletion  of  Tables 
3.3-2  and  3.3-5.  The  amendments  also 
delete  an  obsolete  footnote  on  page  3/4 
3-17  of  the  Palo  Verde  Unit  2’s  TS. 


Federal  Register  /  VoL  60.  No.  31  /  Wednesday.  February  15.  1995  /  Notices 


8761 


Date  of  issuance:  February  3, 1995. 
Effective  date:  February  3,  199.5. 
Amendment  Nos.:  38.  75  and  59. 
Facility  Operating  License  Nos.  NPF- 
4 1 ,  NPF-5 1 ,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  496) 

The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety, 
Evaluation  dated  February  3, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004. 

Carolina  Power  &■  Ugbt  Company,  et  aL. 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Elejctric  Plant.  Units  1 
and  2,  Brunswick  Count}',  North 
Carolina 

Date  of  application  for  amendments: 
November  16, 1994. 

Brief  description  of  amendments:  The 
proposed  amendments  change  the 
Technical  Specifications  to  revise  the 
wording  for  the  containment  integrated 
leakage  rate  testing  in  Section  3/4.6.1.2 
to  make  it  consistent  with  the 
requirements  of  the  BWR— 4  Improved 
Standard  Technical  Specifications 
(NUREG-1433). 

Date  of  issuance:  January  26, 1995. 
Effective  date:  January  26, 1995. 
Amendment  Nos.:  172  and  204. 
Facility  Operating  License  Nos.  DPB- 
71  and  DPB-B2. 

Date  of  initial  notice  in  Federal 
Register:  December  21, 1994  (59  FR 
65810). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  26, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Commonmvahb  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County. 
Illinois 

Dale  of  application  for  amendments. 
June  13. 1994,  as  supplemented  on 
October  7. 1994. 

Brief  description  of  amendments:  The 
anwndments  revise  the  administrative 
controls  in  Section  6  of  tlw  technical 


specifications  (TS).  The  tdianges 
include:  (1)  a  change  to  the  submittal 
frequency  of  the  Radiological  Effluent 
Relea.se  Report  from  semiannually  to 
annually;  (2)  changes  to  the  Shift 
Technical  Advisor  (STA)  description; 

(3)  a  clarification  of  the  Shift  Engineer 
responsibilities;  and  (4)  several  editorial 
changes. 

Date  of  issuance:  February  2. 1995. 
Effective  date:  February  2,  1995. 
Amendment  Nos.:  69,  69,  59  and  59. 
Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:lhs 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  26, 1994  (^9  FR 
53839). 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  2. 

1995.  • 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County, 
Copnecticut 

Date  of  application  for  amendment: 
May  17, 1993  as  supplemented  October 
12,  1994. 

Brief  description  of  amendment:  The 
amendment  replaces  License  Condition 
2.C.4,  relating  to  the  implementation 
and  maintenance  of  the  appro\'ed  Fire 
Protection  Program,  in  its  entirety  with 
a  new  License  Condition.  In 
conjunction,  with  this  change,  and  in 
accordance  with  GL  86-10,  Technical 
Specification  provisions  related  to  the 
Fire  Protection  Program  are  being 
deleted  and  placed  in  the  Updated  Final 
Safety  Analysis  Report. 

Date  of  Issuance:  February  1 , 1995. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  179. 

Facility  Operating  License  No.  DPB- 
61.  Amendment  revLsed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  7. 1993  (58  FR  36432). 

The  October  12, 1994,  letter  providetl 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  - 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 


Safety  Evaluation  dated  Februaiy  1, 

1995.' 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2.  York 
County,  South  Carolina  Date  of 
application  for  amendments:  August  25, 
1994.  as  supplemented  November  16. 
1994. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Table  3.3-4,  by  revising 
the  "Trip  Setpoint"  and  "Allowable 
Value”  for  the  4  kV  bus  undervoltage 
grid  degraded  voltage  relays  and  the 
"Allowable  Value"  for  the  4  kV 
undervoltage  loss  of  voltage/loss  of 
offsite  power  relays.  This  revision  was 
submitted  in  response  to  a  concern 
identified  by  the  licensee  in  their  Self- 
Initiated  Technical  Audit  and  during 
the  electrical  distribution  system 
functional  inspection  team  findings. 

Date  of  issuance:  January  20. 1995. 

Effective  dote:  To  be  implemented 
within  30  days  from  the  dale  of 
issuance. 

Amendment  Nos.:  127  and  121. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  12, 1994  (59  FR 
51619). 

The  November  16, 1994,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  August  25, 

1994,  application  and  the  initial 
propo.sed  no  significant  hazards 
consideration  determination. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  Januar\’  20, 

1995. 

No  significant  hazards  c-on  si  derat  ion 
comments  received:  No. 

Local  Public  Document  Boom 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Mill.  South  Carolina 
29730. 

Florida  Power  and  Light  Company. 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
July  28.  1994. 

Brief  description  of  amendment;  This 
amendment  revisas  Technical 
Specifications  3/4.4.13  to  incorporate 
Low  Temperature  Overpressure 
Protection  requirements  similar  to  those 
reconunended  by  the  NRC  staff  via 
Generic  Letter  90-06. 
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Date  of  Issuance:  January  27,  1995. 
Effective  Date:  January  27. 1995. 
Amendment  No.:  132. 

Eacility  Operating  License  No.  DPR- 
(>7  Amendment  revised  the  Tm;hnical 
Sj)ecifications. 

Date  of  initial  notice  in  Federal 
Register:  August  17, 1994  (59  FR 
42341). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  January  27, 

1995! 

No  significant  hazards  consideration 
comments  received:  No. 

Toro/  Public  Document  Hoorn 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Fierce,  Florida  34954-9003. 

Ceorgia  Power  Company,  Oglethorpe 
leaner  Corporation,  Municipal  Electric 
■\uthority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogile  Electric  Generating  Plant, 
Ui}its  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
I'ehniary  3,  1994. 

Brief  description  of  amendments:  The 
.imeiulments  relocate  the  requirements 
of  Technical  Specification  3/4.7.10, 

Area  Temperature  Monitoring,  to 
s(;ction  IB. 3  of  the  VEGP  P'inal  Safety 
Analysis  Report  (FSAR).  With  this 
rtdocalion  to  the  FSAR,  GPC  plans  to 
c  larify  the  basis  for  areas  to  be 
monitored  and  modify  these 
surveillance  requirements.  This  change 
is  in  accordance  with  NUREG-1431, 
"Standard  Technical  Specifications, 
W(?stinghouse  Plants.’’ 

Date  of  issuance:  January  23,  1995. 
Effi^ctive  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  83  and  Bl. 

Facility  Operating  License  Nos.  NPF- 
liH  and  \'PF-81:  Amendments  revised 
the  Tec  hnical  Specifications. 

Date  of  initial  notice  in  Federal 
Rc?gister:  September  2,  1994  (59  FR 
45735). 

rhci  Commission’s  relatcnl  evaluation 
of  the  amendments  is  containc‘d  in  a 
Safelv  Evaluation  dated  Januarv  23, 
MiOa! 

No  signific;ant  hazards  c:onsideration 
c;omments  rec:eived:  No. 

Local  Public  Document  Boom 
location:  Burke  County  Library,  412 
I'ourth  Street,  Wavneshoro,  Georgia 
U)830. 

GPl '  Nuclear  Corporation,  et  al..  Docket 
\'o.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  Countv, 
Oennsylvania 

Date  of  application  for  amendment: 
May  13,  1992. 


Brief  description  of  amendment:  The 
amenclment  changes  the  allowable 
priinary-to-secondary  leakage  rate,  as 
specified  in  License  Condition  2.c.(8)2, 
from  0.1  gallons  per  minute  (gpm)  to  0.2 
gpm. 

Date  of  Issuance:  January  31, 1995. 
Effective  date:  January  31, 1995. 
Amendment  No.:  193. 

Facility  Operating  License  No.  DPB- 
50.  Amendment  revises  a  License 
Condition. 

Date  of  initial  notice  in  Federal 
Register:  Oc;tober  14,  1992  (57  FR 
47137). 

The  Commission’s  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  31, 

1995. 

No  significant  hazards  consideration 
c;omments  received:  No. 

Local  Public  Document  Boom 
location:  Government  Publications 
Sec;tion,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1801,  Harrisburg, 
Pennsylvania  17105. 

Nebraska  Public  Power  District,  Docket 
No.  .50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 

September  28, 1994. 

Brief  description  of  amendment:  The 
amenclment  revised  Technical 
Specification  3.5.C.1  and  3.5.C.4  to 
inc:rea.se  the  minimum  pressure  at 
which  the  high  pressure  coolant 
injection  system  is  required  to  be 
operable  from  113  psig  to  150  psig. 

Date  of  issuance:  January  25,  1995. 
Effective  date:  January  25, 1995. 
Amendment  No.:  168. 

Facility  Operating  License  No.  DPB- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  26,  1994  (59  FR 
53841).  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  25,  1995. 

No  significant  hazards  consideration 
f;omments  received:  No. 

Local  Public  Document  Boom 
location:  Auburn  Public  Library,  118 
15lh  Street,  Auburn,  Nebraska  68305. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 

December  22,  1994. 

Brief  description  of  amendment:  The 
amenclment  revised  Tec:hnical 
Specification  1.0. J,  definition  of  limiting 
conditions  for  operation,  consistent 
with  the  guidance  provided  in  NRC 
Generic  Letter  87-09,  "Sec:tions  3.0  and 


4.0  of  the  Standard  Technical 
Specifications  on  the  Applicability  of 
Limiting  Conditions  for  Operation  and 
Surx'eillance  Requirements.’’ 

Dote  of  issuance:  February  3, 1995. 
Effective  date:  February  3, 1995. 
Amendment  No.:  168. 

Facility  Operating  License  No.  DPB- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3,  1995  (60  FR  153). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  3, 

1995. 

No  signific:ant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York. 

Dote  of  application  for  amendment: 
July  21,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technic:al 
Specifications  2.2.2,  3.2.8,  4.2.8,  and  the 
associated  Bases  to  reduce  the  number 
of  reactor  head  .safety  valves  required 
operable  from  16  valves  to  9  valves.  The 
setpoints  of  the  valve  groups  are 
unchanged  by  this  amendment.  The 
amendment  requires  testing  of  the  safety 
valves  in  accordance  with  the  approved 
NMP-1  Inservice  Test  Program. 

Date  of  issuance:  January  25,  1995. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  witbin  30 
days. 

Amendment  No.:  152. 

Facility  Operating  License  No.  DPB- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  31,  1994  (59  FR 
45027). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  25, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 

Nuclear  Station,  Unit  2,  Oswego 
County,  New  York. 

Date  of  application  for  amendment: 
October  28.  1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
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SpecificatitMJ  (TS)  1.7,  ‘^CORE 
ALTERATION.*’  to  state  that  inovement 
or  replacement  of  incore 
instrumentation  is  not  considered  to 
a  CORE  ALTERATION  and  that 
movement  of  control  rods  is  not 
considered  a  CORE  ALTERATION 
provided  there  are  no  fuel  assemblies  in 
the  associated  core  cell.  This 
amendment  includes  changes  to  TS  3/ 
4.9.3.  “Control  Rod  Position."  and 
associated  Bases  to  be  consistent  w^ith 
the  revision  to  TS  1.7,  TS  3/4.9. 3  is 
being  revised  to  require  that  all  control 
rods  be  inserted  only  during  loading  of 
fuel  assemblies  into  the  core  rather  than 
during  CORE  ALTERATIONS.  These 
changes  are  consistent  with  the  NRC*s. 
“Improved  Standard  Techniral 
Specifications.”  (NUREG— 1434L 
This  amendment  also  revises  Item 
l.i.3)  of  TS  Tables  3.3. 2-1  and  4.3.2. 1- 
1  to  delete  the  requirement  for  Reactor 
Water  Cleanup  isolation  due  to 
actuation  of  the  Standby  Liquid  Control 
System  (SLCS)  in  OPERATIONAL 
CONDITION  5.  License  Amendment  No. 
48  issued  on  September  30. 1993, 
deleted  the  requirement  for.  the  SLCS  to 
he  OPERABLE  in  OPERATIONAL 
CONDITION  5;  however,  due  to  an 
oversight.  Item  l.i.3l  and  associated 
notations  were  not  deleted  from  TS 
Tables  3.3. 2-1  and  4.3.2. 1-1  as  part  of 
License  Amendment  No.  48.  This 
amendment  corrects  that  oversight. 

Date  of  issuance:  Jamtary  20,  199.S 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  v\'ithiji  30 
days. 

Amendment  No.:  61. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  November  23.  1994  (59  FR 
60382L 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  20, 

1995. 

No  significant  ha2ards  consider-atitm 
comments  received;  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Niagara  Mohawk  Power  Corporation 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County^ 
New  York 

Date  of  application  for  amendment: 
November  14, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.5.1.e.2.e)  to  reduce  the 
leak  rate  test  pressure  for  the  Automatic 


Depressurization  System  (ADSJ  nitrogen 
receiving  tanks  from  385  psig  to  365 
psig. 

Date  of  issuance:  January  31.  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  62. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  December  21.  1994  (59  FR 
65817). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  datcid  January  31. 

1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Lorn!  Public  Document  Boom 
location:  Reference  and  Documents 
Department.  Penfield  Library,  Slate 
University  of  New  York.  Oswego.  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443. 
Seahrnok  Station  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  January 
14.  1994,  as  modified  by  letter  dated 
October  17.  1994. 

Description  of  amendment  request: 
The  amendmenl  revises  the  Appendix  A 
Technical  Specifications  (TS)  to  specify 
the  cxjmposilion  of  the  Station 
Operation  Review  Committcie  (.SORC) 
based  on  experience  and  expertise  vice 
organizational  position,  to  implement  a 
Station  Qualified  Reviewer  Program 
(SQRI’),  and  to  revise  the  time  within 
which  the  Nuclear  Safety  Audit  Review 
C.ommittee  (NSARC)  must  issue  reports 
•  and  minutes. 

The  amendment  also  incorporatcjd  a 
number  of  editorial  changes  to  delete 
certain  items  that  are  no  longer 
applicable;  remove  inconsistencies 
involving  the  names  of  systems, 
equipment  and  NSARC  function, 
composition,  and  u.se  of  alternates;  and 
correct  the  value  for  the  reactor  coolant 
system  volume;  Other  editorial  changes 
have  been  incorporated  for  document 
format  consistency-  The  amendment 
affects  the  following;  TS  Sections  1.31. 
3. 3. 3. 6,  3.4. 1.2,  4.6.3.2.  3.7.I.2.  3/4  10.6. 
5.4.2,  6.3.1. 6.4. 6.7.  and  6.8. 1.4.  and 
Table  4.3-1. 

Date  of  issuance;  January  26,  1995. 

Effecthe  date:  January  26. 1995. 

Amendment  lVo.;34. 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
S  pecifioations. 

Date  of  initial  notice  in  Federal 
Register:  May  25,  1994  (59  FR  270571 
The  licensee’s  letter  dated  October  17. 


1994.  provided  clarification  and  minor 
revision  to  the  application  but  does  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  26.  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  NH  03833. 

Northeast  Nuclear  Energy  Company.  f?f 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
Ijjndon  County,  Connecticut 

Date  of  application  for  amendment: 
July  22,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  a  different 
setpoint  and  transient  methodology  for 
determining  the  maximum  allowable 
power  range  neutron  flux  setpoint. 

These  changes  allow  Millstone  Unit  3  to 
o[>erate  with  a  reduced  number  of  main 
steam-line  safety  valves  at  a  reduced 
power  level,  as  determined  by  the  high 
flux  setpoint. 

Date  of  issuance:  January  31.  1995. 
Effective  date:  As  of  the  date  of 
is.suance  to  be  implemented  within  30 
days. 

Amendment  No.:  102. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technicai 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  September  14.  1994  (.59  FR 
47171). 

The  Commis.sion’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  31. 

1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Learning  Resounds  Center. 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich.  CT 
06360. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  und  50- 
388  Susquehanna  Steam  Electric 
Station.  Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Dote  of  application  for  amendments 
Ck:1ob»er  2.5. 1994. 

Brief  description  of  amendments: 
These  amendments  add  to  the 
Susquehanna.  Units  1  and  2,  Technical 
Specifications,  Lsolation  signals  to  Table 
3.6.3-1  for  the  containment  isolation 
valves  on  the  sample  lines  for  the 
containment  radiation  monitoring  and 
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wetwell  sample  lines.  This  change  is 
based  on  the  licensee’s  design  change 
for  installation  of  a  new  CRM  and 
wetwell  sample  system. 

Date  of  issuance:  January  31, 1995. 
Effective  date:  January  31, 1995. 
Amendment  Nos.:  141  and  111. 

Facility  Operating  License  Nos.  NPF- 
1 4  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  7, 1994  (59  FR 
63126).  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  31, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania. 

Date  of  application  for  amendment: 
June  10, 1994,  as  supplemented  by  letter 
dated  December  19, 1994. 

Brief  description  of  amendment:  This 
amendment  involves  a  one-time  change 
affecting  the  Allowed  Outage  Time 
(AOT)  for  the  Emergency  Sevice  Water 
(ESW)  system.  Residual  Heat  Removal 
Service  Water  (RHRSW)  System,  the 
Suppression  Pool  Cooling,  the 
Suppression  Pool  Spray,  and  Low 
Pressure  Coolant  Injection  modes  of  the 
Residual  Heat  Removal  System,  and 
Core  Spray  System  to  be  extended  from 
3  and  7  days  to  14  days  during  the  Unit 
2  refueling  outage  scheduled  to  begin  in 
lanuary  1995.  This  proposed  extended 
AOT  allows  adequate  time  to  install 
isolation  valves  and  cross-ties  on  the 
ESW  and  RHRSW  Systems  to  facilitate 
future  inspections  or  maintenance. 

Date  of  issuance:  January  27, 1995. 

Effective  date:  January  27, 1995. 

Amendment  No.  86. 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  20, 1994  (59  FR  37077). 
The  December  19, 1994  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
signifir.ant  hazards  consideration 
determination. 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  27, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library',  500 


High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
No.  50-353,  Limerick  Generating 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
June  30, 1994. 

Brief  description  of  amendment:  This 
amendment  removes  the  controls  for  a 
remote  shutdown  system  control  valve 
and  the  primary  containment  isolation 
valves  from  TS  Tables  3. 3. 7.4-1  and 
3. 6.3-1  respectively,  as  a  result  of 
eliminating  the  steam  condensing  mode 
of  the  Residual  Heat  Removal  system. 
Date  of  issuance:  January  27, 1995. 
Effective  date:  January  27, 1995. 
Amendment  No.  47. 

Facility  Operating  License  No.  NPF- 
85.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  17, 1994  (59  FR 
42343). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  27, 

1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
No.  50-353,  Limerick  Generating 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
August  27, 1993,  supplemented  by  letter 
dated  November  17, 1993. 

Brief  description  of  amendment.  The 
amendment  allows  an  expanded 
operating  domain  for  the  Limerick 
Generating  Station  (LGS),  Unit  2, 
resulting  from  the  implementation  of 
the  Average  Power  Range  Monitor — Rod 
Block  Monitor  Technical  Specifications/ 
Maximum  Extended  Load  Line  Limit 
Analysis.  These  improvements  are  a 
prerequisite  for  Power  Rerate  Program 
implementation  at  Limerick  Generating 
Station,  Unit  2. 

Date  of  issuance:  January  27, 1995. 
Effective  date:  January  27, 1995. 
Amendment  No.  48. 

Facility  Operating  License  No.  NPF- 
85.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  13, 1993  (58  FR 
52992).  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  27, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  22, 1994. 

Brief  description  of  amendments: 

These  amendments  revise  TS  3.1.5, 
“Standby  Liquid  Control  System,’’  to 
remove  the  requirement  for  the  standby 
liquid  control  system  to  be  operable  in 
OPERATIONAL  CONDITION  5, 
Refueling,  when  any  control  rod  is 
withdrawn  and  the  TS  definition  of 
CORE  ALTERATION  to  exclude  control 
rod  movement  in  a  control  cell  that 
contains  no  fuel  assemblies. 

Date  of  issuance:  January  27,  1995. 
Effective  date:  January  27, 1995. 
Amendment  Nos.  87149. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  9, 1994  (59  FR 
55881). 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  27, 

1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 

Oswego  County,  New  York 

Date  of  application  for  amendment: 
September  28, 1993. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  Section  4.11.D  to 
change  the  surveillance  requirements 
for  the  Emergency  Service  Water  Systerr 
pumps.  The  change  added  pump  flow 
rate  requirements  and  tests  the  pumps 
in  accordance  with  the  licensee’s 
Inservice  Testing  Program.  The 
respective  TS  Bases  were  also  revised. 
Date  of  issuance:  January  30, 1995. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  223. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  24, 1993  (58  FR 
62156). 
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The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  30, 

1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
January  3, 1995  (TS  95-01). 

Brief  description  of  amendments:  The 
amendments  add  a  permissive  statement 
to  Surveillance  Requirement  4. 9. 7.1  that 
will  allow  the  auxiliary  building  bridge 
crane  interlocks  and  physical  stops  to  be 
defeated  during  implementation  of  the 
spent  fuel  pool  storage  capacity  increase 
modification. 

Date  of  issuance:  January  24,  1995. 
Effective  date:  January  24, 1995. 
Amendment  Nos.:  194  and  185. 
Facility  Operating  License  Nos.  DPB- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  9, 1995  (60  FR  2404) 
The  Commission’s  related  evaluation  of 
the  amendmeiit  is  contained  in  a  Safety 
Evaluation  dated  January  24, 1995. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  amd 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 


the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  facility 
of  the  licensee’s  application  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nilfclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  pow'er  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 


amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NVV.,  Washington,  DC,  and  at  the  , 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
March  17, 1995,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 

Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
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with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  xmder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  speciHc  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
interv’ene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 


effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-firee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,' 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  spvecified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  July  26, 

1994,  as  supplemented  by  letters  dated 
December  27, 1994,  and  January  27, 

1995. 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specification  Section  3/4.12.A  to  allow 
for  increased  flow  capacity  of  the 
control  room  emergency  filter  system. 
By  increasing  the  maximum  allowed 
-makeup  capacity  of  this  system, 
additional  margin  is  provided  for  the 
positive  pressurization  of  the  control 
room  envelope. 

Date  of  issuance:  january  27, 1995. 

Effective  date;  January  27, 1995. 

Amendment  No.:  167. 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 


Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission’s  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power  District, 
Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499. 

NRC  Project  Director:  William  D. 
Beckner. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Deputy  Director,  Division  of  Reactor 
Projects — III/IV,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-3629  Filed  2-14-95;  8:45  am) 


February  9, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Pacific  American  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  on  Form 
N-8F  was  filed  on  January  11, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  6, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


BILLING  CODE  7590-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  iC-20893;  811-G095] 

Pacific  American  Fund;  Notice  of 
Application 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


8767 


hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  800  West  Sixth  Street,  Suite 
1000,  Los  Angeles,  California  90017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kay  Freeh,  Senior  Attorney,  at 
(202)  942-0579,  or  Barry  D.  Miller, 

Senior  Special  Counsel  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  September  24, 1980,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act,  and 
a  registration  statement  on  Form  N-1 
under  section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933.  Applicant 
commenced  its  initial  public  offering  on 
April  15,  1981. 

2.  On  July  20, 1994,  applicant’s  board 
of  trustees  approved  an  agreement  and 
plan  of  reorganization  (the  “Plan”) 
between  applicant  and  Pacifica  Funds 
Trust  (the  “Trust”),  a  registered  open- 
end  management  company.  The  Plan 
provided  for  the  reorganization  of 
applicant’s  Money  Market  Portfolio  and 
U.S.  Treasury  Pertfolio  (the 
“Portfolios”)  as  corresponding  new 
portfolios  of  the  Trust.  Under  the  Plan, 
all  of  the  assets  and  liabilities  of  the 
Portfolios  would  be  transferred  to  the 
corresponding  Money  Market  Portfolio 
and  U.S.  Treasury  Portfolio  of  the  Trust 
(the  “New  Portfolios”)  in  exchange  for 
the  number  of  shares  of  the  New 
Portfolios  equal  to  the  number  of  shares 
outstanding  in  the  Portfolios. 

3.  According  to  applicant’s  proxy 
statement  dated  September  1, 1994,  the 
trustees  considered  various  factors  in 
approving  the  reorganization,  including, 
(a)  the  elimination  of  duplicate  costs 
incurred  for  services  that  are  performed 
for  both  applicant  and  the  Trust 
separately,  (b)  the  potential 
improvement  of  trading  and  operational 
efficiencies  through  the  combination  of 
the  mutual  fund  groups,  (c)  economies 
of  scale  to  be  realized  primarily  with 
respect  to  fixed  expenses,  (d)  the 
availability  of  additional  investment 
portfolios  of  the  Trust  to  applicant’s 
shareholders  after  the  reorganization, 
and  (e)  the  enhancement  of  the 
distribution  of  the  New  Portfolio  shares 


to  potential  investors.  Applicant’s 
trustees  also  determined  that  the  sale  of 
applicant’s  assets  to  the  New  Portfolios 
of  the  Trust  was  in  the  best  interests  of 
applicant’s  shareholders,  and  that  the 
interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

4.  Proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  distributed  to 
applicant’s  shareholders  during  the  first 
week  of  September,  1994.  Definitive 
copies  of  the  proxy  materials  were  filed 
with  the  SEC  on  September  6, 1994. 
Applicant’s  shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  September  27, 1994. 

5.  As  of  September  30, 1994, 
applicant’s  Money  Market  Portfolio  had 
565,408,253.15  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$565,305,165  and  a  per  share  net  asset 
value  of  $1.00  (based  on  the  amortized 
cost  valuation  method),  and  applicant’s 
U.S.  Treasury  Portfolio  had 
690,630,344.65  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$690,630,344.65  and  a  per  share  net 
asset  value  of  $1.00.  On  October  1, 1994, 
pursuant  to  the  Plan,  the  assets  and 
liabilities  of  the  Portfolios  were 
transferred  to  the  corresponding  New 
Portfolios.  The  aggregate  net  asset  value 
of  the  New  Portfolios’  shares  received 
are  equal  to  the  net  asset  value  of 
applicant’s  shares  held.  Applicant  then 
distributed  the  New  Portfolios’  shares  it 
received  pro  rata  to  its  shareholders,  in 
complete  liquidation  of  applicant. 

6.  No  brokerage  commissions  were 
paid  in  connection  with  the 
reorganization.  The  expenses  applicable 
to  the  Plan,  consisting  of  legal,  state 
registration,  and  filing  fees  and  printing 
expenses,  were  approximately  $70,000 
and  were  allocated  to  applicant  and  the 
New  Portfolios. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  is  not  engaged 
in,  nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

8.  Applicant  intends  to  file  a 
certificate  of  termination  with  the 
Commonwealth  of  Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-3700  Filed  2-14-95;  8:45  am) 
BILLING  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety ' 
Administration 

[Docket  No.  94-64;  Notice  2] 

Accuride  Corporation;  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Accuride  Corporation  (Accuride)  of 
Henderson,  Kentucky,  determined  that 
some  of  its  wheels  fail  to  comply  with 
49  CFR  571.120,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120,  “Tire 
Selection  and  Rims  for  Vehicles  Other 
Than  Passenger  Cars,”  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  “Defect  and  Noncompliance 
Reports.”  Accuride  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 

Chapter  301 — “Motor  Vehicle  Safety” 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  July  28,  1994,  and  an 
opportunity  afforded  for  comment  (59 
FR  38503). 

Paragraph  S5.2(b)  of  FMVSS  No.  120 
requires  that  each  wheel  be  marked  with 
the  rim  size  designation.  On  January  11, 
1994,  Accuride  produced  an  estimated 
103  Accu-Forge  22.5  x  9.00  inch,  15 
degree  drop  center,  one-piece  tubeless 
dual  wheels  with  incorrect  size 
designations  for  the  rim  width.  The 
wheels  were  incorrectly  stamped  “22.5 
X  8.25.”  The  wheels  should  have  been 
stamped  “22.5  x  9.00.”  All  other 
stampings  and  markings  required  by 
FMVSS  No.  120  are  correctly  identified 
on  each  of  the  subject  wheels. 

Accuride  supported  its  application  for 
determination  of  inconsequential 
noncompliance  with  the  following 
arguments; 

Accuride  has  fully  analyzed  the  issues 
surrounding  the  incorrect  width  designation 
on  these  wheels  and  has  sought  the  input  of 
the  others  with  particular  expertise  on  this 
subject.  Based  upon  all  of  this  analysis  and 
the  information  obtained,  it  appears  clear 
that  there  is  no  safety-related  issue 
potentially  arising  from  the  incorrect  width 
designations  indicated  on  the  wheels. 

According  to  the  1994  Tire  and  Rim 
Association  Yearbook,  the  permissible  tires 
on  a  22.5x9.00  inch  rim  are  the  295/75*22.5 
and  the  12*22.5.  The  permissible  tires  for  use 
on  a  22.5x8.25  inch  rim  are  the  265/75*22.5, 
295/75*22.5, 11*22.5,  and  the  12*22.5  size 
Because  the  12*22.5  and  the  295/75*22.5 
tires  are  acceptable  on  both  the  8.25  inch  and 
9.00  inch  rims,  these  tire  combinations  are 
not  of  concern.  The  remaining  11*22.5  and 
265/75*22.5  tires  that  are  specified  only  for 
the  8.25  inch  rim  have  been  given  particular 
attention.  Accuride  has  carefully  evaluated 
all  of  the  issues  surrounding  the  possible 
effect  of  use  of  such  tires  on  a  wider  9.00 
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inch  rim.  We  have  also  solicited  the  input  of 
two  major  tire  manufacturers  and  specifically 
inquired  as  to  potential  negative  effects  of 
such  usage.  Our  analysis,  as  well  as  that  of 
the  tire  manufacturers,  is  that  there  is  no 
safety-related  issue.  Load  carrj'ing  capacities, 
air  retention,  handling  characteristics,  and 
other  aspects  of  performance  will  not  be 
affected  to  any  degree  significant  to  motor 
vehicle  safety.  The  only  potential  effect  of 
such  usage  results  from  the  fact  that  the  tires 
m  question  are  slightly  more  spread  on  the 
wider  9.00  inch  rim  resulting  in  some  chance 
of  reduction  in  tread  wear  to  a  minor  degree. 

It  should  also  be  pointed  out  that  the 
22.5x9.00  inch  size  is  generally  a  special 
application  tire  and  wheel  combination 
typically  used  in  North  America  only  on 
fleets  requiring  a  particular  larger  tire  for  the 
needs  of  their  operation.  The  wheel  in 
question  is  heavier  and  more  expensive  than 
a  standard  8.25  inch  wheel,  and  these  fleets 
use  the  product  because  of  specific  higher 
load  requirements  and  would  also  use  the 
laiger  tire  to  meet  those  same  requirements. 

It  is,  therefore,  Accuride’s  conclusion  that  the 
possibility  that  narrower  tires  would  be  used 
on  these  wheels  is  extremely  remote. 

A  comment  on  the  petition  was 
received  from  Robert  J.  Crail  of 
Knoxville,  TN,  who  concurred  with 
Accuride’s  argument  that  the  possibility 
of  a  tire  being  misapplied  on  the 
noncompliant  rims  is  remote.  He 
recommended  granting  the  petition. 

Because  Accuride  had  not  specified 
the  names  of  the  tire  manufacturers  that 
it  had  consulted,  NHTSA  contacted  the 
applicant  and  learned  that  the 
manufacturers  were  Michelin  Tire 
Corporation  and  Bridgestone/Firestone, 
Inc.  NHTSA  spoke  with  representatives 
of  the  two  companies,  each  of  whom 
stated  that  the  only  possible  effect  of 
misapplication  would  be  a  possible 
minor  increase  in  tire  wear.  At  NHTSA’s 
request,  Accuride  is  sending  an 
explanatory  letter  to  the  entities  to 
whom  Accuride  sold  the  noncompliant 
rims.  NHTSA  agrees  with  the  argument 
and  comment  that  the  possibility  of 
misapplication  is  remote  due  to 
specialized  use  by  truck  fleets. 

In  consideration  of  the  foregoing, 
Accuride  has  met  its  burden  of 
persuasion  that  the  noncompliance 
described  above  is  inconsequential  to 
motor  vehicle  safety,  and  it  is  hereby 
exempted  from  providing  the 
notification  required  by  49  U.S.C. 

30118,  and  the  remedy  required  by  49 
U.S.C.  30120. 

Authority;  {49  U.S.C.  30118,  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
49CFR  501.8) 

Issued  on:  February’  9,  1995 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

IFR  Dot;.  95-3693  Filed  2-14-95  8:45  ami 
BILLING  CODE  4giO-6»-P 


[Docket  No.  94-103;  Notice  2] 

American  Transportation  Corporation; 
Grant  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

American  Transportation  Corporation 
(AmTran)  of  Conway,  Arkansas 
determined  that  some  of  its  vehicles 
failed  to  comply  with  49  CFR  571.120, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  120,  “Tire  Selection  and 
Rims  for  Vehicles  Other  Than  Passenger 
Cars,’’  and  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  “Defect 
and  Noncompliance  Reports.’’  AmTran 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301 — “Motor  Vehicle 
Safety’’  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  November  22, 1994, 
and  an  opportunity  afforded  for 
comment  (59  FR  60190). 

Paragraph  S5.3  of  FMVSS  No.  120 
requires  that  each  vehicle  to  which  it 
applies  must  have  a  label  affixed  which 
includes  the  size  designation  of  the  tires 
and  the  size  designation  of  the  rims. 
AmTran  produced  approximately 
38,000  buses  and  school  buses  from 
1987  through  1994  which  do  not  meet 
the  labeling  requirements  stated  in  the 
standard  in  that  they  lack  the  rim 
diameter  designation  on  the  label. 
However,  the  label  does  bear  the 
complete  tire  size,  which  includes  the 
tire  diameter. 

AmTran  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  rim  width  is  listed  on  the  certification 
label;  however,  the  rim  diameter  is  not  listed. 
The  complete  tire  size,  including  the 
diameter  (which  is  identical  to  the  rim 
diameter),  is  listed  on  each  label.  Therefore, 
[AmTranl  believes  that  sufficient  information 
is  available  for  the  user  to  match  tire  and  rim 
sizes  appropriately. 

No  comments  were  received  in 
response  to  the  notice. 

Lack  of  rim  size  designation  could 
result  in  installation  of  replacement 
tires  of  an  improper  size,  or  installation 
of  a  replacement  rim  that  is  not 
congruent  with  the  other  (unmarked) 
rims.  Presumably,  a  tire  too  small  for  the 
rim  would  not  fit  and  a  tire  too  large  for 
the  rim  would  be  noticeable.  Further,  in 
determining  an  appropriate  replacement 
rim,  the  individual  servicing  the  vehicle 
would  most  likely  look  at  the  size  of  the 
tire  on  the  rim  being  replaced.  NHTSA 
deems  it  unlikely  that  such  an 
individual  w'ould  simply  guess  at  the 
correct  rim  diameter  without 
confirmation  from  a  reliable  source.  The 


vehicles  whose  labels  lack  the  rim  size 
designation  are  buses  and  school  buses, 
are  typically  serviced  by  experienced 
individuals,  and,  as  a  practical  matter, 
the  noncompliance  is  unlikely  to  have 
adverse  safety  consequences. 

In  consideration  of  the  foregoing,  the 
applicant  has  met  its  burden  of 
persuasion,  and  the  Administrator  has 
decided  that  the  noncompliance  herein 
described  is  inconsequential  to  safety 
Accordingly,  American  Transportation 
Corporation  is  hereby  exempted  from 
providing  notification  according  to  49 
U.S.C.  30118,  and  remedy  according  to 
49  U.S.C.  30120. 

(49  U.S.C.  30118,  30120;  delegation  of 
authority  at  49  CFR  501.8) 

Issued  on:  February  9. 1995  . 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  95-3694  Filed  2-14-95;  8:45  ami 
BILLING  CODE  4910-«»-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Company  Application  and 
Renewal  Fees;  Increase  in  Fees 
Imposed 

The  Department  of  the  Treasury, 
Financial  Management  Service,  will  be 
increasing  the  fees  imposed  and 
collected  as  referred  to  in  31  CFR 
223.22.  This  increase  is  to  cover  the 
costs  incurred  by  the  Government  for 
services  performed  relative  to  qualifying 
corporate  sureties  to  write  Federal 
business. 

The  new  fees  are  effective  December 
31, 1994,  and  are  determined  in 
accordance  with  the  Office  of 
Management  and  Budget  Circular  A-25, 
as  amended.  The  increase  in  fees  is  the 
result  of  a  thorough  analysis  of  costs 
associated  with  the  Surety  Bond  Branch. 

The  new  rate  schedule  is  as  follows: 

(1)  Examination  of  a  company’s 
application  for  a  Certificate  of  Authority 
as  an  acceptable  surety  or  as  an 
acceptable  reinsuring  company  on 
Federal  bonds — $3,725. 

(2)  Determination  of  a  company’s 
continued  qualification  for  annual 
renewal  of  its  Certificate  of  Authority — 
$2,200. 

(3)  Examination  of  a  company’s 
application  for  recognition  as  an 
Admitted  Reinsurer  (except  on  excess 
risks  running  to  the  United  States) — 
$1,325. 

(4)  Determination  of  a  company’s 
continued  qualification  for  annual 
renewal  of  its  authority  as  an  Admitted 
Reinsurer — $930. 
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Questions  concerning  this  notice 
should  be  directed  to  the  Surety  Bond 
Branch,  Funds  Management  Division, 
Financial  Management  Service, 
Department  of  the  Treasury,  Hyattsville, 
MD  20782,  Telephone  (202)  874-6850. 

Dated:  January  31, 1995 
Diane  E.  Clark, 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service 
[FR  Doc.  95-3791  Filed  2-14-95;  8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No  31 

Wednesday.  February  15.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Wednesday,  Februarv  15, 
1995. 

LOCATION:  Room  420,  East  West  Tewers 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

Matter  to  be  Considered: 

Toy  Lobeling/Reporting  Requirements 
The  Commission  will  consider  final 
labeling  and  reporting  requirements  that 
would  implement  the  Child  Safety  Protection 
Act  of  1994. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,\Dffice  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207,  (301)  504-0800.' 

Dated:  Februar\’  9. 1995 
Sadye  E.  Dunn. 

Secretary 

IFK  Doc..  95-3949  Filed  2-13-95.  12:42  pm| 
BILLING  CODE  6355-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

TIME  AND  DATE:  February  24,  1995  10:00 
am-4:00  pm. 

PLACE:  The  Corporation  For  National 
Service.  8th  Floor  Conference  Room, 
1201  New  York  Ave.,  N.W., 

Washington,  D.C.  20525 

STATUS:  The  meeting  will  be  open  to  the 

public  up  to  the  seating  capacity  of  the 

room. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
of  Directors  of  the  Corporation  for 
National  and  Community  Service  will 
meet  on  February  24, 1995,  to  review 
reports  from  Committees  of  the  Board  of 
Directors  on  Corporation  activities, 
review  the  report  from  the  Chief 
Executive  Officer,  and  to  review  the 
status  of  various  Corporation  initiatives. 
There  will  be  a  period  devoted  to  public 
comment  at  the  end  of  the  meeting. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Rhonda  Taylor,  Associate 
•  Director  of  Special  Projects  and 


Initiatives,  The  Corporation  For 
National  Service,  8th  Floor,  Room  8619, 
1201  New  York  Avenue,  N.W., 
Washington.  D.C.  20525.  Phone  (202) 
606-5000  ext.  282.  Fax  (202)  565-2794. 

Dated:  February  13,  1995 
Terry  Russell, 

General  Counsel 

IFR  Doc.  95-3971.  Filed  2-13-95;  3:07  pm| 
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DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  Board  meeting  and  staff 
briefing: 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Previously 
announced  in  the  February  14. 1995, 
Federal  Register. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  2:00  p.m.,  February  21, 
1995. 

CHANGES  IN  THE  MEETING:  The  Board  is 
broadening  the  scope  of  matters  to  be 
considered  by  adding  the  following 
information:  The  Board  will  also 
convene  a  panel  of  nationally- 
recognized  experts  to  discuss  the  DOE 
Plutonium  Vulnerability  Study  and  to 
address  questions  that  may  arise  from 
the  results  of  this  study. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue.  S.W.,  Suite  700, 
Washington.  D.C.  20004,  (202)  208- 
6387. 

Dated:  February  13. 1995 
Kenneth  M.  Pusateri, 

General  Manager 

IFR  Doc  95-3964  Filed  2-13-95;  2:59  pm| 
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NATIONAL  COUNCIL  ON  DISABILITY 

-TYPE:  50-State  ADA  Town  Meeting 
Tour. 

SUMMARY:  This  notice  sets  forth  the 
announcement  of  additional  dates, 
locations,  and  contacts  for  NCD’s  50- 
state  town  meeting  tour  on  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA).  Notice  of  these 
meetings  s  required  under  Section 
522b(e)(l)  of  the  Government  in  the 
Sunshine  Act,  (P.L.  94-409).  . 


BACKGROUND:  As  an  independent 
Federal  agency  making 
recommendations  to  the  President  and 
the  Congress  on  issues  affecting  49 
million  Americans  with  disabilities  and 
their  families,  NCD  has  congressional 
authority  and  responsibility  to  monitor 
ADA  implementation.  In  fact,  it  was  the 
NCD  that  first  proposed  the  ADA  in 
1986.  In  1991,  NCD  established  ADA 
Watch. 

These  town  meetings  are  being 
conducted  as  part  of  NCD’s  ADA  Watch 
initiative.  NCD  is  interested  in  hearing 
personal  stories  from  consumers  as  to 
the  law’s  impact.  NCD  is  particularly 
interested  in  hearing  about  varying 
types  of  successes  and  the  methods  used 
to  achieve  those  successes.  The  stories 
could  be  about  personal  experiences,  or 
something  related  to  changes  in  the 
community. 

1995  Dates,  Locations,  and  Contact 
•.Numbers; 

February'  1 — .Miami,  Florida.  (305)  547-5444 
February  2 — Jackson.  Mississippi.  (601)  969- 
0601  ' 

February  4 — Atlanta,  Georgia,  (404)  451-2340 
February  7 — Frankfort,  Kentucky.  (502)  564- 
2918' 

February  9 — Columbia.  South  Carolina,  (803) 
782-0639 

Febniarv  14 — Brimingham.  Alabama.  (205) 
251-2223 

February  15 — Topeka.  Kansas.  (913)  296- 
6527  ' 

February  16 — New  Orleans,  Louisiana.  (504) 
286-6939 

February  17 — Albuquerque.  New  Mexico. 
(505) 827-6465 

February  21 — Little  Rock.  Arkansas,  (501) 
661-2953 

February  21 — Oklahoma  City.  Oklahoma, 
(405)949-1962 

February  22 — Arlington,  Texas.  (512)  463- 
5741  ' 

February  28 — Honolulu,  Hawaii.  (808)  537- 
1941  ’ 

March  1 — Los  Angeles.  California.  (310)  390- 
3611 

March  7 — Norfolk.  Virginia,  (804)  461-8007 
March  8— Washington.  D.C..  (202)  727-0904 
Marcli  9 — .Sutton.  West  Virginia,  (304)  525- 
3324 

March  10 — Harrisburg.  Pennsyhania,  i610) 
378-4372 

March  16 — Portland.  Maine.  (207)  624-5307 
March  17 — Concord.  New  Hampshire  (603) 
228-9680 

March  22 — Boston,  Massachusetts.  (617) 
338-6665 

April  6 — Nashville,  Tennessee.  (615)  428 
6266 

April  11 — Des  Moines,  Iowa.  (515)  281-5969 
April  12 — jeferson  City.  Missouri.  (314)  751- 
2600 
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April  13 — Missoula,  Montana,  (406)  243- 

2636 

Additional  dates,  locations,  and 
contacts  will  be  published  when 
available. 

FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley,  Public  Affairs  Specialist, 
National  Council  on  Disability,  1331  F 
Street,  N\V,  Suite  1050,  Washington,  DC 
20004-1107,  Telephone:  (202)  272- 
2004,  (202)  272-2074  (TT). 

AGENCY  MISSION:  NCD  is  an  independent 
Federal  agency  comprised  of  15 
members  who  are  appointed  by  the 
President  of  the  United  States  and 
confirmed  by  the  U.S.  Senate.  The 
overall  purpose  of  the  Council  is  to 
promote  policies,  programs,  practices, 
and  procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 


severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  NCD  prior  to  each  town 
meeting. 

ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  these 
meetings.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  town 
meetings.  We  also  ask  that  you  smoke 
only  in  designated  areas  and  the  privacy 
of  your  room.  Smoking  is  prohibited  in 
the  meeting  rooms  and  surrounding 
area 


OPEN  MEETING:  These  town  meetings  of 
NCD  shall  be  open  to  the  public. 

AGENDA:  The  proposed  agenda  includes- 

Opening  Statements 

Success  Stories  from  Consumers 

Discussion 

Announcements 

Adjournment 

Records  shall  be  kept  of  all  NCD 
proceedings  and  shall  be  available  after 
the  meetings  for  public  inspection  at 
NCD. 

Signed  in  Washington.  D.C.,  on  February 
13. 1995. 

Speed  Davis, 

Acting  Executive  Director 

[FR  Doc.  95-3919  Filed  2-13-95;  2:58  pml 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[NM002:  FRL-5136-1] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  City  of 
Albuquerque  Environmental  Health 
Department,  Air  Pollution  Control 
Division 

Correction 

In  rule  document  95-547  beginning 
on  page  2527  in  the  issue  of  Tuesday, 
January  10, 1995  make  the  following 
correction: 

On  page  2528,  in  the  first  column; 
under  DATES,  in  the  second  line  “March 
13,  1955”  should  read  “March  13, 
1995" 

BILLING  CODE  1505-01-0 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

Correction 

In  notice  document  95-2878 
appearing  on  page  7201,  in  the  issue  of 
Tiiedsay,  February  7, 1995,  the 
Agreement  No.  should  read  “202- 
007680-088”. 

BILLING  CODE  1505-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 
[Docket  No.  94N-0308] 

Public  Information  Communications 
With  State  and  Foreign  Government 
Officials 

Correction 

In  proposed  rule  document  95-2111 
beginning  on  page  5530  in  the  issue  of 
Friday,  January  27, 1995,  make 
following  correction: 

On  page  5530,  in  the  first  column,  in 
the  Dates  section,  in  the  fourth  and  fifth 
lines  “on  or  before  February  27, 1995” 
should  read  “30  days  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register”. 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26228] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(“Act”) 

February  3, 1995. 

Correction 

In  notice  document  95-3282 
beginning  on  page  7808  in  the  issue  of 
Thursday,  February  9,  1995,  make  the 
following  correction: 

On  page  7808,  in  the  third  column,  in 
the  third  paragraph,  the  heading  was 
“The  Columbia  Gas  System,  Inc.,  et  al." 
should  read  “The  Columbia  Gas  System, 
Inc.,  et  al.  (70-8317)“. 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20864;  812-9168] 

Heritage  Cash  Trust,  et  al.;  Notice  of 
Application 

lanuary  26. 1995. 

Correction 

In  notice  document  95-2429 
beginning  on  page  6338  in  the  issue  of 


Wednesday,  February  1. 1995,  make  the 
following  correction: 

On  page  6339,  in  the  first  column,  in 
the  For  Further  Information  Contact 
se.ction,  in  the  first  line,  “Khawley” 
‘•hould  read  “Khawly”. 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35307;  File  No.  SR-CBOE- 
95-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Restrictions  on  the 
Exercise  on  Index  Options 

January  31, 1995. 

Correction 

In  notice  document  95-3034 
beginning  on  page  7606  in  the  issue  of 
Wednesday,  February  8,  1995,  make  the 
following  correction: 

On  page  7607,  in  the  second  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

BILLING  CODE  1505-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35299;  File  No.  SR-PTC-94- 
07] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  on  an  Accelerated  Basis  a 
Proposed  Rule  Change  Establishing  a 
Daily  Penalty  Fee  Applicable  to  Late 
Funding  of  Shortfalls  in  Participants’ 
Mandatory  Deposits  to  the  Participants 
Fund 

January  31.  1995. 

Correction 

In  notice  document  95-2904 
beginning  on  page  7250  in  the  issue  of 
Tuesday,  February  7, 1995,  the  file 
number  is  corrected  as  set  forth  above 

BILLING  CODE  1505-01-0 
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Part  II 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

California  and  Los  Angeles  County 
Requirements  Applicable  to  the  On-site 
Handling  and  Transportation  of 
Hazardous  Materials;  Notice 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Preemption  Determination  Nos.  PD-8(R), 
PD-9(R),  PD-IO(R)  and  PD-11(R);  Docket 
Nos.  PDA-9(R),  PDA-7(R),  PDA-1 0(R),  and 
PDA-1 1(R),  respectively] 

California  and  Los  Angeles  County 
Requirements  Applicable  to  the  On¬ 
site  Handling  and  Transportation  of 
Hazardous  Materials 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Administrative  determinations 
of  preemption  by  RSPA’s  Associate 
Administrator  for  Hazardous  Materials 
Safety. 


Applicants 

Docket  PDA-7(R)— HASA,  Inc. 

Dockets  PDA-9{R).  PDA-IO(R).  PDA-ll(R)— 
Swimming  Pool  Chemical 
Manufacturers’  Association  (SPCMA) 

State  and  Local  Laws  Affected 
PD-8(R)  (Docket  PDA-9(R))— 

Chapter  6.95,  California  Health  and  Safety 
Code: 

§25501.3 

§25503.7 

PD-9(R)  (Docket  PDA-7(R))— 

Title  2  Los  Angeles  County  Code: 
§2.20.140 
§2.20.150 
§2.20.160 
§2.20.170 

Title  32  Los  Angeles  County  Code: 
§4.108.c.7 
fable  4.108-A 
§  79.809  (b),  (cl  and  (f) 

§  80.101(a)  exception  1 
§  80.101(b) 

§  80.103(a) 

§  80.103(b)(1) 

§  80.103(b)(2) 

§80.103  (c).  (d)  and  (e) 

§80.201 

§80.202  (a)  and  (b) 

§80.203 
Appendix  VI-A 
§  80.301(a)(2) 

§  80.301(b)(1) 

§  80.402(b)(3)(G)(i) 

§  80.402(c)(8)(A) 

PD-^IO(R)  (Docket  PDA-IO(R))— 

Title  32  Los  Angeles  County  Code: 

§  4.108(c)(8) 

§9.105 
§75.101 
§  75.103(a) 

Table  75.103-A 
§75.104 

§  75.105  (a)  and  (b) 

§75.108 
§  75.205 

§  75.602  (a),  (b)  and  (c) 

PD-ll(R)  (Docket  PDA-ll(R))— 

Title  32  Los  Angeles  County  Code: 
§4.108.c.7 

Applicable  Federal  Requirements: 
Federal  hazardous  material 


transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127,  and  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  Parts  171-180. 

Mode  Affected:  Rail. 

SUMMARY:  Due  to  a  lack  of  information 
in  the  record,  RSPA  is  unable  to  make 
a  preemption  determination  regarding: 

(1)  California  Health  and  Safety  Code 
(CHSC)  §  25503.7,  which  states  that 
hazardous  materials  contained  in  any 
rail  car,  rail  tank  car  or  rail  freight 
container  at  the  same  railroad  facility  or 
business  facility  for  more  than  30  days 
is  deemed  stored  and  subject  to  the 
requirements  of  the  CHSC; 

(2)  Title  32  LACoC  §§  80.103(e), 
which  requires  that  hazardous  materials 
business  plans,  risk  management 
prevention  programs  and  hazardous 
materials  inventory  statements  be 
posted  in  an  approved  location  and 
available  to  emergency  responders;  and 

(3)  80.301(b)(1),  which  requires  that 
containers  and  tanks  be  designed 
constructed  in  accordance  with 
nationally  recognized  standards. 

(4)  Title  32  LACoC 

§§  80.402(b)(3)(G)(i)  and  80.402(c)(8)(A), 
which  require  that  cylinders  or  portable 
containers  of  compressed  gas  be 
unloaded  within  a  ventilated  gas 
cabinet,  laboratory  fume  hood, 
exhausted  enclosure  or  separate  gas 
storage  room. 

The  following  non-Federal 
requirements  are  preempted  by  Federal 
hazmat  law: 

(1)  Title  2  Los  Angeles  County  Code 
(LACoC)  §§  2.20.140,  2.20.150,  2.20.160, 
and  2.20.170,  to  the  extent  that  those 
provisions  levy  a  fee  on  tank  car 
unloading  activities.  The  fees  collected 
under  those  provisions  are  not  used  for 
purposes  related  to  hazardous  material 
transportation; 

(2)  Title  32  LACoC  §  79.809(f)  as 
applied  and  enforced  by  Los  Angeles 
County.  Los  Angeles  County  fails  to 
recognize  a  Department  of 
Transportation  (DOT  or  Department) 
exemption  that  authorizes  HASA,  Inc.  to 
employ  alternative  methods  of 
compliance  with  certain  Federal  tank 
car  unloading  requirements;  ‘ 

(3)  Title  32  LACoC  §  79.809(c),  which 
prohibits  a  tank  car  from  remaining  on 
a  siding  at  point  of  delivery  for  more 
than  24  hours  while  connected  for 
transfer  operations,  unless  otherwise 
approved  by  the  fire  chief.  The 
unloading  restriction  is  not 
“substantively  the  same”  as  Federal 
tank  car  unloading  requirements. 

Federal  hazmat  law  does  not  preempt 
any  other  CHSC  or  LACoC  provision  for 
which  HASA  and  SPCMA  request 
preemption  determinations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Machado,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington  DC  20590-0001.  telephone 
202-366-4400. 

SUPPLEMENTARY  INFORMATION: 

Document  Outline 

I.  General  Preamble 

A.  Procedural  Summary 

B.  Background 
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I.  General  Preamble 

A.  Procedural  Summary 

Each  of  the  four  Preemption 
Determination  Applications  (PDAs)  at 
issue  in  this  matter  relates  to  a 
California  State  statute  or  Los  Angeles 
County  regulation  applicable  to  the  “on¬ 
site”  transportation  and  handling  of 
hazardous  materials.  For  this  reason, 
RSPA  has  reviewed  these  PDAs 
collectively,  and  is  issuing  its 
Preemption  Determinations  (PDs)  with 
respect  to  each  of  the  PDAs 
simultaneously. 

The  information,  discussion  and 
citations  provided  in  this  General 
Preamble  constitute  a  part  of  each  of  the 
four  PDs  identified  above.  Where 
information  or  statements  in  this 
General  Preamble  address  a  specific  PD, 
that  information  is  relevant  only  to  that 
PD.  This  General  Preamble  includes  a 
discussion  of  the  factual  background 
applicable  to  each  of  the  applications,  a 
brief  discussion  of  the  California 
statutory  and  Los  Angeles  County 
regulatory'  requirements  at  issue  in  the 
four  PDAs  addressed  in  this  document, 
and  discussions  regarding  general 
authority  and  preemption  under  Federal 


hazmat  law.  It  is  followed  by  four  PDs, 
each  representing  a  separate 
administrative  proceeding.  These  PDs 
do  not  address  the  issue  of  preemption 
under  the  Federal  Railroad  Safety  Act  of 
1970,  as  amended,  45  U.S.C.  421  et  seq. 

Appendix  A  to  this  document 
contains  the  text  of  each  CHSC  emd 
LACoC  provision  that  is  at  issue. 

B.  Background 

On  December  22,  1992,  HASA,  Inc. 
applied  for  a  determination  that  Federal 
hazmat  law  preempts  certain  provisions 
of  LACoC  Titles  2  and  32  applicable  to 
the  transportation  and  handling  of 
hazardous  materials  in  railroad  tank 
cars  on  private  property  (Docket  PDA- 
7(R)).  HASA,  a  California  corporation, 
manufactures,  packages,  warehouses, 
and  transports  chemical  compounds  for 
use  in,  among  other  things,  potable  and 
waste  water  treatment,  and  swimming 
pool  and  spa  disinfection.  HASA 
receives  railroad  tank  cars  containing 
liquefied  chlorine,  a  Uquehed 
compressed  gas,  from  manufacturers 
engaged  in  interstate  commerce.  HASA 
unloads  liquefied  chlorine  from  railroad 
tank  cars  on  a  private  siding  adjacent  to 
its  facility  in  Santa  Clarita,  California.  It 
has  manufacturing  and  distribution 
facilities  located  in  Santa  Clarita, 
California,  and  Arizona.  It  distributes 
products  throughout  the  western  United 
States,  Alaska  and  Hawaii. 

Santa  Clarita  is  an  incorporated  city 
in  Los  Angeles  County.  HASA  explains 
that  Santa  Clarita  does  not  mEtintain  a 
city  fire  department.  Instead,  Santa 
Clarita  is  one  of  many  cities  that 
contracts  with  the  Consolidated  Fire 
Protection  District  of  Los  Angeles 
County  (CFPD/LACo)  for  fire  protection. 
Fire  protection  services  for  the  CFPD/ 
LACo  are  provided  by  the  Los  Angeles 
County  Fire  Department.  HASA  states 
that  the  CFPD/LACo  adopted  LACoC 
Title  32  as  the  fire  code  for  the  CFPD/ 
LACo.  Consequently,  the  fire  codes  for 
the  County  of  Los  Angeles  and  the 
CFPD/LACo  are  identical. 

Betw'een  December  30, 1992,  and 
January  20, 1993,  SPCMA,  a  non-profit 
organization  with  members  involved  in 
the  transportation  of  hazardous 
materials,  submitted  three  separate 
applications  (Dockets  PDA-9(R),  PDA- 
10(R}and  PDA-1 1(R))  seeking 
determinations  tfiat  Federal  hazmat  law 
preempts  certain  provisions  of: 

(a)  CHSC  Chapter  6.95  as  they  apply 
to  the  on-site  handling  and  storage  of 
hazardous  materials  in  railroad  tank 
cars  (Docket  PDA-9(R)); 

(b)  LACoC  Title  32  as  they  apply  to 
the  on-site  transportation  and  handling 
of  cryogenic  liquids  in  railroad  tank 
cars,  including  unloading,  storage,  and 


the  construction  of  containers  used  for 
transporting  cryogenic  liquids  (Docket 
PDA-IO(R)):  and 

(c)  LACoC  Title  32  as  they  apply  to 
the  on-site  transportation  and  handling 
of  compressed  gases  in  railroad  tank 
cars  (Docket  PDA-1 1(R)). 

SPCMA  is  a  non-profit  organization 
composed  of  individual  member 
companies  with  manufacturing  and 
distribution  facilities  located  across  the 
United  States,  including  California. 
SPCMA  members  manufacture,  package, 
warehouse,  and  transport  chemical 
compounds  for  use  in  potable  and  waste 
water  treatment,  and  swimming  pool 
and  spa  disinfection.  SPCMA  states  that 
many  of  these  chemicals  are  classified 
as  hazardous  material  hy  the  HMR.  For 
example,  SPCMA’s  members  transport, 
load,  and  off-load  chlorine  in  railroad 
tank  cars,  cargo  tanks,  cylinders,  and 
multi-unit  tank  car  tanks,  at  facilities 
owned  or  leased  by  a  member,  or  at 
facilities  under  a  member’s  direct 
control. 

SPCMA  says  that  while  some  SPCMA 
members  are  subject  to  LACoC  Title  32 
because  of  the  location  of  their  facilities, 
others  are  subject  to  Title  32  because 
they  ship  into  or  transport  hazardous 
materials  through  the  CFPD/LACo  or 
unincorporated  areas  of  Los  Angeles 
County. 

On  January  26, 1993,  RSPA  published 
a  Public  Notice  and  Invitation  to 
Comment  on  HASA’s  application  (58  FR 
6176).  That  Notice  set  forth  the  text  of 
HASA’s  application  and  asked  that 
comments  be  filed  with  RSPA  on  or 
before  March  31, 1993,  and  that  rebuttal 
comments  be  filed  on  or  before  June  4, 
1993. 

On  February  12, 1993,  RSPA 
published  a  Public  Notice  and  Invitation 
to  Comment  on  each  of  SPCMA’s 
applications  (58  FR  8480,  8488,  8494) 
Those  Notices  set  forth  the  text  of 
SPCMA’s  applications  and  asked  that 
comments  be  filed  with  RSPA  on  or 
before  April  9, 1993,  and  that  rebuttal 
comments  be  filed  on  or  before  lune  4, 
1993. 

In  a  September  10, 1993  letter  to 
Secretary  of  Transportation  Federico 
Pena,  Congressman  George  Miller  (D- 
CA),  Chairman  of  the  House  Committee 
on  Natural  Resources,  stated  his 
opposition  to  SPCMA’s  request  for  a 
preemption  determination  in  Docket 
PDA-9(R).  This  letter  was  received 
outside  the  rebuttal  comment  penod  in 
PDA-9(R). 

In  a  September  13, 1993  letter  to 
Secretary  Pena,  California  State 
Assemblyman  Robert  J.  Campbell  and 
23  other  State  legislators  requested  that 
the  Department  deny  SPCMA’s  request 
for  a  preemption  determination  in 
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Docket  PDA-9(R).  This  letter  also  was 
received  outside  the  rebuttal  comment 
period  in  Docket  PDA-9(R)-. 

On  October  14, 1993,  RSPA  published 
a  Public  Notice  in  the  Federal  Register 
(58  FR  53239)  reopening  the  comment 
period  in  each  of  the  four  matters  to 
allow  all  interested  parties  an 
opportunity  to  respond  to  Congressman 
Miller’s  and  the  California  State 
legislators’  letters.  RSPA  reopened  the 
comment  period  in  all  four  PDAs 
because  they  relate  to  the  same 
California  statutory  emd  local  regulatory 
requirements.  RSPA  also  requested 
further  information  regarding  how  the 
California  and  Los  Angeles  County 
requirements  at  issue  actually  are 
applied  and  enforced.  Furthermore, 
RSPA  asked  HASA  and  SPCMA  to 
amend  their  applications  to  the  extent 
necessary  to  m^e  them  consistent  with 
the  1993  amendments  to  LACoC  Title 
32,  which  were  adopted  by  Los  Angeles 
County  shortly  after  HASA’s  and 
SPCMA’s  applications  were  filed  with 
RSPA. 

C.  California’s  Statutory  and  Regulatory 
Requirements 

CHSC  Chapter  6.95  (§§  25500  et  seq.) 
was  enacted  by  the  California 
Legislature  in  1985.  Section  25500, 
entitled  “Legislative  Findings  and 
Declaration,”  sets  forth  the  legislative 
purpose  of  Chapter  6.95.  Specifically,  it 
states 

In  order  to  protect  the  public  health  and 
safety  and  the  environment,  it  is  necessary  to 
establish  business  and  area  plans  relating  to 
the  handling  and  release  or  threatened 
release  of  hazardous  materials.  The 
establishment  of  minimum  statewide 
standards  for  these  plans  is  a  statewide 
concern.  Basic  information  on  the  location, 
type,  quantity,  and  the  health  risks  of 
hazardous  materials  handled,  used,  stored,  or 
disposed  of  in  the  state,  which  could  be 
accidentally  released  into  the  environment,  is 
not  now  available  to  firefighters,  health 
officials,  planners,  public  safety  officers, 
health  care  providers,  regulatory  agencies, 
and  other  interested  persons.  The 
information  provided  by  business  and  area 
plans  is  necessary  in  order  to  prevent  or 
mitigate  the  damage  to  the  health  and  safety 
of  persons  and  the  environment  from  the 
release  or  threatened  release  of  hazardous 
materials  into  the  workplace  and 
environment. 

Chapter  6.95,  Article  1  requires, 
among  other  things,  that  any  business 
that  handles  hazardous  materials  (above 
specified  threshold  amounts)  establish 
and  implement  a  business  plan  for 
emergency  response  to  a  release  or 
threatened  release  of  a  hazardous 
material  (§  25503.5).  The  required 
elements  of  a  business  plan  include:  (1) 
an  annual  inventory  of  the  chemicals 


handled;  (2)  an  emergency  response 
plan  and  procedures;  (3)  an  evacuation 
plan  and  procedures;  and  (4)  training  for 
all  new  employees  and  annual  training 
(§25504). 

Chapter  6.95,  Article  2  states  that 
handlers  of  “acutely  hazardous 
materials”  (AHM)  (defined  as  any 
chemical  designated  as  such  in  40  CFR 
Part  355,  Appendix  A  of  the 
Environmental  Protection  Agency’s 
(EPA’s)  regulations — which  includes 
chlorine)  must  register  with  local 
authorities  and,  if  required  by  local 
authorities,  prepare  and  submit  a  risk 
management  and  prevention  program 
(RMPP).  An  RMPP  must  include:  (1)  a 
history  of  each  accident  involving  AHM 
for  the  preceding  three-year  period;  (2) 
a  report  specifying  the  nature,  age  and 
condition  of  the  equipment  used  to 
handle  AHM  at  the  facility;  (3)  design, 
operating  and  maintenance  controls  that 
minimize  the  risk  of  an  accident 
involving  AHM;  (4)  detection, 
monitoring  or  automatic  control  systems 
to  minimize  accident  risk;  and  (5)  a  list 
of  additional  steps  that  the  business  will 
take  to  reduce  the  risk  of  an  accident, 
based  on  an  assessment  of  the  processes, 
operations,  and  procedures  of  the 
business  (§  25534). 

The  requirements  in  Chapter  6.95, 
Articles  1  and  2,  closely  foUo<v  Federal 
environmental  protection  regulations 
under  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA  Title  III),  42  U.S.C.  11001,  et  seq. 
(also  known  as  the  Emergency  Planning 
and  Community  Right  to  Know  Act  of 
1986  (EPCRA)),  and  §  112(r)  of  the  Clean 
Air  Act  Amendments  of  1990  (CAA 
Amendments),  42  U.S.C.  7412(r).  See, 
e.g.,  42  U.S.C.  7412(r)(l)  (duty  for 
facilities  to  undertake  appropriate 
hazard  assessment,  design,  and  refease 
response  activities);  42  U.S.C. 
7412(r)(7)(B)  (requiring  accident 
prevention  and  response  planning, 
including  reporting  of  accidental  release 
histoiy);  42  U.S.C.  11022  (SARA  Title  III 
chemical  inventory  and  location 
information):  42  U.S.C.  11041(b) 
(authorizing  local  SARA  Title  III 
supplementary  inventory  forms). 

Tne  requirements  in  Chapter  6.95, 
Articles  1  and  2.  are  applied  and 
enforced  at  the  local  level.  Chapter  6.95 
§  25502  states  that  “every  county  shall 
implement  (Chapter  6.95]  as  to  the 
handling  of  hazardous  materials  in  the 
county.”  Nevertheless,  the  legislature 
clearly  indicated  in  §  25500  that  Chapter 
6.95  does  not  “occupy  the  whole  area  of 
regulating  the  inventorying  of  hazardous 
materials  and  the  preparation  of 
hazardous  materials  response  plans 
*  *  *  and  the  legislature  does  not 
intend  to  preempt  any  local  actions. 


ordinances,  or  regulations  which 
impose  additional  or  more  stringent 
requirements  on  businesses  which 
handle  hazardous  materials.” 

In  response  to  the  mandate  in  §  25502, 
Los  Angeles  County  implemented  the 
requirements  of  Chapter  6.95  by 
promulgating  the  regulations  contained 
in  LACoC  Titles  2  and  32.  On  May  20, 
1993,  the  Los  Angeles  County  Board  of 
Supervisors  passed  Los  Angeles  County 
Ordinance  No.  93-0044,  which 
amended  Title  32  bv  incorporating  the 
1991  edition  of  the  Uniform  Fire  Code 
(UFCJ  (with  amendments,  additions  and 
deletions). 

D.  Preemption  Under  Federal  Hazmat 
Law 

The  Hazardous  Materials 
Transportation  Act  (HMTA),  former  49 
App.  U.S.C.  1801  et  seq.  (1993),  was 
enacted  in  1975  to  give  DOT  greater 
authority  “to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce.”  Id.  at  §  1801.  The  HMTA 
“replace[d]  a  patchwork  of  state  and 
federal  laws  and  regulations  *  *  *  with 
a  scheme  of  uniform,  national 
regulations.”  Southern  Pac.  Transp.  Co. 
V.  Public  Serv.  Comm’n,  909  F.2d  352. 
353  (9th  Cir.  1980). 

On  July  5, 1994,  President  Clinton 
signed  Public  Law  (P.L.)  103-272, 
which  codified  the  provisions  of  the 
HMTA  without  substantive  change.  P.L. 
103-272,  108  Stat.  745  (1994).  The 
purpose  of  P.L.  103-272  was  to  “clean¬ 
up”  related  Federal  transportation  laws, 
“restating”  them  in  a  format  and 
language  intended  to  be  easier  to 
understand  without  changing 
substantive  content.  Consequently,  P.L. 
103-272  revised,  enacted,  and  codified 
provisions  of  the  former  HMTA,  which 
now  are  found  at  49  U.S.C.  5101-5127. 

When  it  last  substantively  amended 
Federal  hazmat  law  in  1990,  Congress 
stated  that  uniform  regulations  promote 
safety  in  the  transportation  of  hazardous 
materials.  It  specifically  found  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  rbleases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  cf 
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hazardous  materials  is  necessary  and 
desirable, 

(5)  in  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels,  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

P.L.  101-615,  §2. 104  Stat.  3244  (1990). 

In  order  to  promote  consistency  in 
laws  and  regulations  governing  the 
transportation  of  hazardous  material,  to 
achieve  greater  uniformity  among  those 
laws,  and  to  promote  the  public  health, 
welfare,  and  safety  at  all  levels. 

Congress  gave  DOT  the  authority  to 
preempt  a  requirement  of  a  State, 
political  subdivision  of  a  State  or  Indian 
tribe  where: 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision,  or  tribe  and  a 
requirement  of  [Federal  hazmat  law]  or  a 
regulation  {»escribed  under  [Federal  hazmat 
law]  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  as  applied  and 
enforced,  is  an  obstacle  to  accomplishing  and 
carrying  out  [Federal  hazmat  law]  or  a 
regulation  prescribed  under  [Federal  hazmat 
law]. 

49U.S.C.  5125. 

The  two  paragraphs  set  forth  the 
“dual  compliance'’  and  “obstacle” 
criteria  that  RSPA  had  applied  in 
issuing  inconsistency  rulings  (IRs)  prior 
to  the  1990  amendments  to  the  HNfTA. 
While  advisory  in  nature,  these  IRs  were 
“an  alternative  to  litigation  for  a 
determination  of  the  relationship  of 
Federal  and  State  or  local  requirements'' 
and  also  a  possible  “basis  for  an 
application  *  *  •  [for]  a  waiver  of  ■ 
preemption  pursuant  to  section  112(b} 
of  the  HMTA.”  Inconsistency  Ruling 
(IR)-2,  44  FR  75566,  76657  (Dec.  20. 
1979).  The  dual  compliance  and 
obstacle  criteria  are  based  on  U.S. 
Supreme  Court  decisions  on 
preemption.  E.g.,  Ray  v.  Atlantic 
Richfield,  Inc.,  435  U.S.  151  (1978); 
Florida  Lime  S'  Avocado  Growers,  Inc.  v. 
Paul,  373  U.S.  132  (1963);  Hines  v. 
Davidowitz,  312  U.S.  52  (1941). 

Federal  hazmat  law  also  explicitly 
preempts; 

A  law,  regulation,  order  or  other 
requirement  of  a  State,  political  subdivision 
of  a  State,  or  Indian  tribe  about  any  of  the 
following  subjects  that  is  not  substantively 
the  same  as  a  provision  of  [Federal  hazmat 
law]  or  a  regulation  prescribed  under 
[Federal  hazmat  law): 

(A)  The  designation,  descriptioa,  and 
classiGcation  of  hazardous  material. 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  The  preparation,  execution,  and  use  of 
shipping  docximents  related  to  hazardous 
material  and  requirements  related  to  the 


number,  contents,  and  placement  of  those 
documents. 

(D)  The  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  The  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
represented,  marked,  certified,  or  sold  as 
qualified  for  use  in  transporting  hazardous 
material. 

49  U.S.C.  5125(b). 

RSPA  has  defined  “substantively  the 
same”  to  mean  “conforms  in  every 
significant  respect  to  the  Federal 
requirement.  57  FR  20424,  20428. 
Editorial  and  other  similar  de  minimis 
changes  are  permitted.”  49  CFR 
107.202(d). 

The  HMTA  explicitly  exempted  &om 
preemption  those  non-Federal 
requirements  that  were  authorized  by 
other  Federal  law.  See  49  App.  U.S.C. 
1804(a)(4)(A)  and  1811(a)  (a  non-Federal 
requirement  will  not  be  preempted  if  it 
is  “otherwise  authorized  by  Fed^al 
law”).  A  non-Federal  requirement  is  not 
authorized  by  Federal  law  merely 
because  it  is  not  preempted  by  another 
Federal  statute.  Colorado  Pub.  Utilities 
Comm’n  v,  HaFm<Hi,  951  F.2d  1571 
(10th  Cir.  1991).  The  phrase  “unless 
otherwise  authorized  by  Federal  law” 
was  omitted  inadvertently  as  “surplus” 
when  Sectirms  1804(a)(4)(A)  and 
1611(A)  of  the  HMTA  were  codified  at 
49  U.S.C.  5101  by  P.L.  103-272.  See 

H. R.  Rep.  No.  180,  lOSd  Cong.,  1st  Sess., 
at  32  (1993).  It  was  later  reinstated  by 
P.L.  103-429,  October  31, 1994. 

The  Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
preemption  determinations,  except  for 
those  ccmceming  highway  routing, 
which  are  delegated  to  the  Federal 
Highway  Administration.  49  CFR 

I. 53(b).  Under  RSPA's  regulations, 
preemption  determinatians  are  issued 

•  by  RSPA’s  Associate  Administrator  for 
Hazardous  Materials  Safety.  49  CFR 
107.209(a).  Federal  hazmat  law  provides 
that  the  Elepartment  may  waive  a 
finding  of  preemption  upon  application 
by  a  State,  political  subdivision  or 
Indian  tribe,  pursuant  to  49  CFR 
107.215  through  107.227,  if  the 
Department  finds  that  the  non-Federal 
requirement  provides  the  public  at  least 
as  much  protection  as  Federal  hazmat 
law  and  the  HMR,  and  the  requirement 
does  not  unreasonably  burden 
commerce.  49  U.S.C.  5125(e). 
Alternatively,  the  jurisdiction  may 
petition  under  49  CFR  106.31  for 
adoption  of  a  uniform  Federal  rule. 

Preemption  detenninations  under 
Federal  hazmat  law  are  consistent  with 
the  principles  and  policy  set  forth  in 
Executive  Order  No.  12,612 


(“Federalism”),  52  FR  41685  (Oct.  30, 
1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  State 
laws  only  when  a  statute  contains  an 
express  preemption  provision,  there  is 
other  clear  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 

Federal  hazmat  law  contains  an  express 
preemption  provision,  which  RSPA  has 
implemented  through  its  regulations. 
Preemptkoi  detenninations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  Federal  law,  other 
than  Federal  hazmat  law,  unless  it  is 
necessary  to  da  so  in  order  to  determine 
whether  a  requirement  is  “otherwise 
authorized  by  Federal  law.” 

E.  General  Authority  Under  Federal 
Hazmat  Law 

The  four  PDAs  filed  with  RSPA  raise 
the  issues  of  whether  California’s  and 
Los  Angeles  County’s  regulation  of  a 
consignee’s  transpc»tatian  of  hazardous 
materials  within  the  gates  of  its  facility, 
and  the  consignee’s  unloading  and 
storage  of  th^  hazardous  material  at  its 
facility,  conflict  with  Federal  hazmat 
law  ai^  the  HMR. 

The  HMR  have  been  promulgated  in 
accordance  with  the  direction  in  49 
U.S.C.  5103(b)  that  the  Secretary  of 
Transportation  “prescribe  regulations 
for  the  safe  transportation  of  hazardous 
material  in  intrastate,  interstate  and 
foreign  commerce.”  “Transportation”  is 
defined  as  “the  movement  of  property, 
and  any  loading,  unloading,  or  storage 
incidental  to  the  movement.”  49  U.S.C. 
5102(12).  Ground  transportation  is  “in 
commerce”  when  it  takes  place  on, 
across,  or  along  a  public  road. 
Consequently,  the  HMR,  issued  under 
the  authority  of  49  U.S.C.  5103(b).  apply 
to  the  ground  transportation  of 
hazardous  material  on,  across,  or  along 
a  puUic  road,  including  loading, 
unloading  and  storage  incidental  to  that 
transportation. 

Federal  hazmat  law  and  the  HMR  do 
not  apply  to  the  movement  of  hazardous 
material  exclusively  at  a  consignee’s 
facility.  On  the  other  hand.  Federal 
hazmat  law  and  the  HMR  regulate 
certain  specific  carrier  and  consignee 
handling  of  hazardous  materials, 
including  unloading  of  railroad  tank 
cars,  incidental  to  transportation  in 
commerce,  even  when  that  unloading 
takes  place  exclusively  at  a  consignee’s 
facility.  See  49  CFR  174.67. 

Unloading  that  is  incidental  to 
transportation  includes  consignee 
unloading  of  tank  cars  containing 
hazardous  m^erials.  See  49  CFR  174.67 
(requirements  for  taidi  car  unloading) 
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Storage  that  is  incidental  to 
transportation  includes  storage  by  a 
carrier  that  may  occur  between  the  time 
a  hazardous  material  is  offered  for 
transportation  to  a  carrier  and  the  time 
it  reaches  its  intended  destination  and 
is  accepted  by  the  consignee.  See  49 
CFR  174.204(a)(2)  (requirements  for 
tank  car  delivery,  including  storage,  of 
gases).  Consequently,  while  consignor 
and  consignee  storage  of  hazardous 
material  is  not  incidental  to 
transportation  in  commerce,  IR-28,  City 
of  San  Jose,  California;  Restrictions  on 
Storage  of  Hazardous  Materials;  55  FR 
8884  (Mar.  8, 1990),  rail  carrier  storage 
of  hazardous  materials  is  incidental  to 
transportation  in  commerce  and  is 
regulated  imder  Federal  hazmat  law  and 
the  HMR.  See  49  CFR  174.204.  On  the 
other  hand,  when  a  shipment  is 
consigned  by  the  offerer  to  a  storage 
facility  rather  than  to  an  end  user,  the 
shipment  is  out  of  transportation  once 
received  and  then  unloaded,  or  stored 
loaded,  at  the  storage  facility. 

Other  Federal  agencies  also  regulate 
hazardous  materials.  For  example,  EPA 
regulates  hazardous  materials  to  ensure 
that  tliey  are  not  unintentionally  or 
unlawfully  released  into  the 
environment  (see,  e.g.,  SARA  Title  III, 

42  U.S.C.  1101,  et  seq.)  and  the 
Department  of  Labor’s  Occupational 
Safety  and  Health  Administration 
(OSHA)  regulates  hazardous  materials 
in  the  workplace  to  ensure  worker  safety 
(see,  e.g.,  the  Occupational  Safety  and 
Health  Act  of  1970,  29  U.S.C.  651  et 
seq.). 

II.  Preemption  Determinations 

A.  PD-8(R)  (Docket  PDA-9(R)) 

California  Requirements  for  the 
Handling  and  Storage  of  Hazardous 
Materials 

Applicant:  Swdmming  Pool  Chemical 
Manufacturers’  Association  (SPCMA) 
State  Laws  Affected:  California  Health 
and  Safety  Code  (CHSC),  Chapter  6.95, 
§§25501.3  and  25503.7 

Summary:  Federal  hazardous  material 
transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127,  does  not  preempt 
§  25501.3  because  that  section  is 
otherwise  authorized  by  Federal  law, 
specifically  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA  Title  III),  42  U.S.C.  §§  11001,  et 
seq.  (also  known  as  the  Emergency 
Planning  and  Community  Right  to 
Know  Act  of  1986  (EPCRA)),  and 
§  112(r)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAA 
Amendments),  42  U.S.C.  741 2(r).  There 
is  insufhcient  information  in  the  record 
to  determine  whether  Federal  hazmat 
law  preempts  §  25503.7,  which  provides 


that  certain  bulk  containers  (including 
railroad  tank  cars)  are  deemed  “stored” 
if  they  are  expected  to  remain,  or 
actually  remain,  at  a  facility  for  more 
than  30  days. 

1.  Application  for  Preemption 
Determination 

'  In  its  application,  SPCMA  argues  that 
Federal  hazmat  law  preempts  certain 
on-site  storage  and  handling  provisions 
of  Chapter  6.95  as  they  pertain  to 
transportation  in  commerce  of 
hazardous  materials  in  railroad  tank 
cars.  SPCMA  alleges  that  the  original 
intent  of  Chapter  6.95  was  to  minimize 
the  release  of  hazardous  materials  from 
a  fixed  facility  and  to  establish  efficient 
evacuation  plans  for  those  localities  in 
the  event  of  such  a  release.  SPCMA 
contends  that,  as  originally  enacted. 
Chapter  6.95  did  not  address  or  apply  to 
the  transportation  of  hazardous 
materials.  SPCMA  alleges  that  the 
subsequent  addition  of  §  25501.3  and 
§  25503.7  expanded  the  reach  of  Chapter 
6.95  to  transportation  in  commerce. 

SPCMA  believes  that  Federal  hazmat 
law  preempts  these  provisions 
“irrespective  of  where  or  when  such 
transportation  of  hazardous  materials 
including  loading,  unloading,  and 
storage  incidental  thereto,  occurs,  i.e., 
either  in  transit  or  on  private  property 
owned,  leased,  and/or  otherwise  under 
the  control  of  the  consignor,  consignee, 
and/or  transporter.”  SPCMA  asserts  that 
if  the  Research  and  Special  Programs 
Administration  (RSPA)  preempts  these 
two  provisions,  the  remaining 
requirements  in  Chapter  6.95  no  longer 
will  apply  to  the  transportation  of 
hazardous  materials,  and  loading, 
unloading  and  storage  incidental 
thereto.  In  the  event  that  RSPA  does  not 
preempt  the  amendments,  SPCMA  asks 
that  RSPA  review  the  remaining  63 
provisions  of  Chapter  6.95  to  determine 
whether  they  are  preempted  by  Federal 
hazmat  law. 

In  response  to  RSPA’s  February  12, 
1993  Public  Notice  and  Invitation  to 
Comment,  58  FR  8494,  which  set  forth 
the  text  of  SPCMA’s  application, 
comments  were  submitted  by  the 
Chemical  Waste  Transportation  Institute 
(CWTI),  the  City  of  California  City  Fire 
Department,  Contra  Costa  County 
Health  Services  Department  (Contra 
Costa),' the  American  Trucking 
Associations  (ATA),  the  Compressed 
Gas  Association,  the  Carpinteria- 
Summerland  Fire  Protection  District, 
the  State  of  California  Chemical 
Emergency  Planning  and  Response 
Commission,  the  Kem  County  Fire 
Department,  Congressman  George 
Miller,  California  State  Assemblyman 
Robert  J.  Campbell  and  23  other  State 


legislators,  and  the  State  of  California 
Governor’s  Office  of  Emergency  Services 
(California  OES).  SPCMA  filed  rebuttal 
comments. 

In  response  to  RSPA’s  October  14, 

1993  Public  Notice  re-opening  the 
comment  period  in  Docket  PDA-9(R), 
SPCMA,  HASA,  California  OES,  and  the 
County  of  Los  Angeles  Fire  Department 
submitted  comments. 

2.  Discussion  , 

a.  Handling  of  Hazardous  Materials  i 

(1)  CHSC  Requirement.  SPCMA  : 

challenges  the  following  CHSC  ! 

provision:  : 

Chapter  6.95,  §  25501 .3  defines  the  ! 

term  “handle”  to  include  the  use  or  ; 

potential  for  use  of  a  quantity  of 
hazardous  material  by  the  connection  of 
any  marine  vessel,  tank  vehicle,  tank 
car,  or  container  to  a  system  or  process 
for  any  purpose  other  than  the 
immediate  transfer  to  or  from  an 
approved  atmospheric  tank  or  approved 
portable  tank.  (Section  25501(i),  the 
general  definition  section  of  Chapter 
6.95,  states  that  “handle”  means  “to 
use,  generate,  process,  produce, 
package,  treat,  store,  emit,  discharge,  or 
dispose  of  a  hazardous  material  in  any 
fashion.”  Section  25501.3  expanded  that 
definition  to  include,  in  certain 
instances,  tank  car  unloading  to  a 
system  or  process.) 

(2)  SPCMA’s  Arguments  and 
Comments  Supporting  Preemption. 
SPCMA  asserts  that  §  25501.3  extends 
all  of  the  requirements  of  Chapter  6.95 
to  facilities  &at  handle  hazardous 
materials,  including  facilities  that 
imload  compressed  gases  incidental  to 
transportation  in  commerce.  SPCMA 
states  that  the  exception  in  §  25501.3  for 
immediate  transfers  to  or  from  approved 
atmospheric  tanks  or  approved  portable 
tanks  is  not  applicable  to  the  handling 
of  compressed  gases  because 
compressed  gases  “cannot  be  unloaded 
to  or  loaded  from  atmospheric  tanks, 
i.e.,  tanks  which  are  open  to  the 
atmosphere,  or  to  or  from  portable  tanks 
which  are  not  pressure  vessels,  i.e.. 
cylinders.” 

SPCMA  states  that  until  a  facility  is  in 
compliance  with  Chapter  6.95,  the 
facility  is  not  permitted  to  “load, 
unload,  or  store  hazardous  materials 
incidental  thereto.”  Furthermore,  it 
states  that  transporters  are  prohibited 
from  unloading  and  consignees  are 
prohibited  from  accepting  hazardous 
materials  shipments  until  the  receiving 
facility  is  in  compliance  with  the  State 
requirements.  SPCMA  contends  that,  as 
a  practical  matter,  none  of  its  member 
companies  with  facilities  in  California  is 
in  compliance  with  Chapter  6.95,  and 
that  it  is  not  aw'are  of  any  company 
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operating  in  California  that  is  in 
compliance. 

SPCMA  concludes  that  §  25501.3 
should  be  preempted  because  the 
requirement  that  handlers  of  hazardous 
materials  comply  with  Chapter  6.95  is 
in  addition  to  and  different  from  Federal 
hazmat  law  euid  HMR  requirements,  and 
is  an  obstacle  to  accomplishing  and 
carrying  out  those  Federal  requirements. 

In  its  comments,  CWTI  agrees  with 
SPCMA  that  loading  and  unloading 
operations  constitute  “handling,”  which 
CWTI  argues  is  a  “covered  subject  area.” 
Specifically,  CWTI  states  that. 

Congress  recognized  the  importance  of 
loading  and  unloading  operations  to  ensure 
the  safety  of  hazardous  materials  in 
transportation  when  it  included  “packing, 
repacking,  (and)  handling  *  *  *  of 
hazardous  materials”  as  one  of  several 
regulatory  subject  areas  reserved  to  the 
federal  government  Non-federal 
requirements,  unless  they  are  “substantively 
the  same”  as  the  HMRs,  are  preempted. 

Nevertheless,  CWTI  acknowledges 
that  Congress  limited  the  preemptive 
reach  of  Federal  hazmat  law  to  those 
non-Federal  requirements  that  are  not 
“otherwise  aut^rized  by  Federal  law.” 
CWn  notes  that  both  SARA  Title  Ill,  42 
U.S.C.  §§  11001,  etseq.,  and  §  112(r)  of 
the  CAA  Amendments,  42  U.S.C. 

741 2(r), 

Impose  requirements  on  persons  and 
facilities  that  handle  hazardous  materials 
with  varying  provisions  for  separate  state 
action.  (CW^l  thinks  that  the  impact  of  these 
statutes,  whether  at  the  federal,  state,  or  local 
level,  cannot  be  avoided  for  focitities  and 
operations  handling  hazardous  materials  that 
are  not  “in  transportation.” 

HASA  supports  SPCMA ’s  request  for 
preemption  and  comments  that  the 
provisions  of  Chapter  6.95,  as 
implemented  by  Los  Angeles  County 
through  LACoC  Titles  2  and  32,  are 
applied  and  enforced  “as  soon  as  the 
tank  car  containing  liquefied  chlorine  is 
moved  by  the  railroad  firom  the  railroad 
right-of-way  to  [HASA’sJ  property  and 
are  applied  and  enforced  on  a 
continuous  basis  until  the  unloaded 
tank  car  is  moved  fiT>m  [HASA’s] 
property  back  to  the  railroad  right  of 
way.”  HASA  further  asserts  that  the 
provisions  of  Chapter  6.95  are  applied 
and  enforced  against  the  railroad  while 
the  railroad  is  moving  the  car  both  onto 
and  off  of  HASA’s  property. 

ATA  also  believes  that  Federal 
hazmat  law  preempts  §  25501.3.  It  urges 
RSPA  to  find  that  “transportation  ends 
and  storage  begins  when  the  rail  car  or 
freight  container  is  emptied  of  its 
contents,  regardless  of  the  time  period  it 
awaits  the  unloading  process  on  the 
property  of  the  ultimate  user.  In  this 
instance,  the  [Federal  hazmat  law) 


prevails  and  should,  therefore,  preempt 
the  (CHSC).”  Nevertheless,  ATA  also 
states  that  authority  under  Federal 
hazmat  law  “does  not  extend  to  the 
storage  and  use  (unloading)  of 
hazardous  materials  once  transportation 
has  ended.”  ATA  cites  several  cases 
interpreting  the  Interstate  Commerce 
Act  of  1887,  49  U.S.C.  §  1  et  seq. 
(repealed  by  Act,  October  17, 1978,  P.L. 
95-173,  §  4(b),  92  Stat.  1467,  subject  to 
certain  exceptions)  for  the  proposition 
that  “where  on-site  transportation  is 
conducted  at  the  location  where 
compressed  gases  are  used  or  have  come 
to  ‘rest,’  [Federal  hazmat  law)  no  longer 
prevails.  A  material  comes  ‘to  rest’ 
when  the  intent  of  the  shipper  is 
fulfilled.  It  is  the  intent,  with 
persistence,  that  governs  when  a 
product  is  in  transportation.” 

(3)  Comments  Opposing  Preemption. 
Contra  Costa  states  that  Federal  hazmat 
law  addresses  safety  during 
transportation  in  commerce,  while 
Chapter  6.95  continues  attention  to 
.safety  in  the  manufacturing  process 
following  that  transportation.  Contra 
Costa  emphasizes  tl^ughout  its 
comments  that  the  intent  of  Chapter 
6.95  is  to  regulate  the  users  of  hazardous 
materials,  not  the  transporters.  It  states 
that  Chapter  6.95  requirements  apply  to 
the  “handling  of  hazardous  materials 
during  processing  and  storage  (i.e., 
manufacturing),  not  during 
transportation.”  Contra  Costa  stresses 
that,  contrary  to  statements  made  by 
SPCMA  in  its  application,  there  is  no 
provision  of  Chapter  6.95  that  prohibits 
a  carrier  from  delivering  hazardous 
materials  to  a  consignee.  Also,  it  states 
that,  contrary  to  SPCMA’s  assertions, 
there  are  many  businesses  and 
industries  operating  in  Contra  Costa 
County  that  are  in  compliance  with 
Chapter  6.95. 

Furthermore,  Contra  Costa  states  that 
even  if  there  is  an  overlap  of  Federal 
hazmat  law  and  Chapter  6.95 
jurisdiction  in  the  area  of  consignee 
loading  or  unloading  of  hazardous 
materials,  the  requirements  of  Chapter 
6.95  are  not  incompatible  or  in  conflict 
with  the  Federal  requirements.  Contra 
Costa  indicates  that  §  25501.3  is 
consistent  with  the  Environmental 
Protection  Agency’s  (EPA’s)  intention  to 
regulate  tank  car  unloading  to  a 
manufacturing  process.  Specifically, 
Contra  Costa  notes  that  EPA  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
wherein  it  proposed  a  list  of  regulated 
substances  and  threshold  quantities  as 
required  under  §  112(r)  of  tihe  CAA 
Amendments,  42  U.S.C.  741 2(r).  58  FR 
5102,  January  19, 1993.  Contra  Costa 
states  that,  in  the  NPRM,  EPA  sets  forth 
proposed  requirements  for  chemical 


accident  prevention  steps  that  must  be 
taken  by  the  owner  or  operator  of  a 
stationary  source.  Contra  Costa  notes 
that  EPA  defines  “stationary  source”  to 
include  “transportation  containers  that 
are  no  longer  under  active  shipping 
orders  and  transportation  containers 
that  are  connected  to  equipment  at  the 
stationary  source  for  the  purposes  of 
temporary  storage,  loading,  or 
unloading.” 

California  OES  states  that,  through 
local  government  agencies,  the  State  of 
California  has  required  over  75,000 
businesses  to  complete  hazardous 
material  emergency  planning  activities. 

It  states  that  any  reduction  of 
California’s  ability  to  regulate 
emergency  preparedness  would  increase 
the  potential  for  chemical  disasters. 
California  OES  asserts  that  Chapter  6.95 
requirements  are  substantially  the  same 
as  those  set  forth  in  SARA  Title  III  and 
§  112(r)  of  the  CAA  Amendments.  It 
notes  that  those  Federal  statutes,  like 
Chapter  6.95,  require  biisinesses  to 
develop  and  implement  emergency 
response  plans  rind  accidental  release 
prevention  programs,  to  submit 
inventories  of  hazardous  materials  used 
and  stored  at  tbuir  facilities,  and  to 
notify  government  agencies  of  releases 
of  hazardous  materi^s. 

California  OES  also  argues  that 
Chapter  6.95  defines  “handling”  and 
“handle”  sp>ecifically  not  to  indude 
transportation  in  conunerce,  but  rather 
to  regulate  only  the  use  or  piotential  use 
of  hazardous  materials  at  business 
facilities.  For  example,  by  providing 
that  the  immediate  transfer  of  hazardous 
materials  to  or  from  a  system  or  process 
is  outside  the  scopie  of  “handling,”  as 
defined  in  §  25501^  California  OES 
believes  Chapter  6.95  avoids  regulating 
the  loading  or  unloading  of  hazardous 
materials  incidental  to  transportation  in 
commerce.  California  OES  further  states 
that — 

SPCMA  foils  to  point  out  that  immediate 
transfers  from  “approved  portable  tanks”  also 
are  specifically  excluded  from  the  Code, 
which  would  include  the  common  practice  of 
unloading  or  loading  a  rail  car,  truck  or 
marine  vessel  as  regulated  under  [Federal 
hazmat  law}.  *  *  •  SPCMA  presents  no 
evidence  whatsoever  demonstrating  that 
loading  or  unloading  from  such  approved 
tank  cars  cannot  occur,  and  that  the  Code’s 
exemption  for  such  practices  is  therefore  not 
applicable. 

California  OES  indicates  that 
§§  25501.3  and  25503.7  (discussed 
below)  were  designed  to  close  a 
loophole  in  the  State’s  regulation  of 
hazardous  materials  at  fixed  facilities. 
Clalifomia  OES  states  that  in  1991  it 
came  to  the  attention  of  emergency 
respronders  and  the  State  legislature  that 
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businesses  in  increasing  numbers  were 
avoiding  the  public  safety  and 
emergency  preparedness  provisions  of 
State  and  Federal  law  by  using  unique 
storage  methods  for  hazardous 
materials.  The  businesses  then  claimed 
that  the  materials  were  still  in 
transportation  in  commerce  and,  thus, 
subject  to  Federal  regulation.  For 
example,  California  OES  says  that 
businesses  handling  bulk  chemicals 
were  using  bulk  containers,  such  as  tank 
cars,  for  fixed  long-term  storage  at  their 
facilities  while  they  gradually  off-loaded 
the  material.  According  to  California 
OES,  a  facility  also  would  shuttle  a  bulk 
container  to  different  nearby  locations 
within  the  facility  and  claim  that  it  still 
was  in  transportation  in  commerce. 
California  OES  asserts  that  chlorine  has 
been  one  of  the  key  chemicals  involved 
in  this  “non-transportation  related” 
storage  practice.  It  says  that  to  address 
the  significant  public  safety  risk  of  these 
chemicals,  and  to  reduce  ambiguity. 
Chapter  6.95  was  amended  to  clearly 
identify  when  a  business  became  subject 
to  emergency  response  requirements. 

Finally,  California  OES  asserts  that 
“the  California  Code  does  not  explicitly 
prohibit  a  business  of  any  type  that 
handles  hazardous  materials  fi-om 
operating  if  it  does  not  comply  with  the 
code,  nor  does  it  require  permits  for 
operation.  Instead,  the  purpose  of  the 
California  Code  is  to  ensure  that  fixed 
fecilities  that  handle  hazardous  material 
implement  appropriate  emergency 
planning  and  accident  prevention 
programs.” 

Congressman  Miller  states  that  a  July 
1993  chemical  spill  in  Richmond, 
CaUfomia,  located  in  Contra  Costa 
County,  imderscores  the  importance  of 
denying  SPCMA’s  request  for 
preemption  of  certain  provisions  of 
Chapter  6.95.  He  indicates  that 
communities  such  as  Contra  Costa 
County  currently  are  covered  by  the  risk 
management  and  prevention  program 
(RMPP),  under  Title  2  of  Chapter  6.95, 
which  requires  responsible  management 
of  Acutely  Hazardous  Materials  (AHM), 
such  as  chlorine.  He  expresses  concern 
that  RSPA’s  preemption  of  provisions  of 
Chapter  6.95  will  set  a  policy  precedent 
that  could  render  the  RMPP  useless, 
thereby  depriving  communities  of 
accident  prevention  measures  and 
emergency  response  planning. 

Assemblyman  Campbell  and  23  other 
State  legislators  also  cite  the  July  1993 
chemical  spill  in  Richmond,  California, 
as  evidence  of  a  need  to  strengthen 
CaUfomia’s  risk  management  and 
prevention  laws.  The  legislators  indicate 
that  the  State  has  worked  diligently  to 
put  in  place  statutory  and  regulatory 
programs  designed  to  minimize  the  risk 


of  chemical  accidents,  citing  Chapter 
6.95  as  an  example.  They  say  that 
California’s  regulatory  requirements  are 
intended  to  reduce  the  risk  of  accidents 
and  assist  in  emergency  response  in  the 
event  that  an  accident  occurs.  They 
maintain  that  it  does  not  conflict  with 
Federal  hazmat  law  and  the  HMR. 

(4)  Analysis.  As  discussed  above  in 
the  General  Preamble,  imless  “otherwise 
authorized  by  Federal  law”  or  unless  a 
waiver  of  preemption  is  granted  by  the 
Department  of  Transportation  (DOT), 
Federal  hazmat  law  explicitly  preempts 
any  requirement  of  a  State  or  political 
subdivision  thereof  or  Indian  tribe  if  it 
applies  to  the  “handling”  of  hazardous 
materials  and  is  not  substantively  the 
same  as  the  Federal  requirement.  See  49 
U.S.C.  5125(b)(1)(B).  “Handling” 
includes  the  unloading  of  hazardous 
materials,  incidental  to  transportation  in 
commerce. 

In  1986,  Congress  enacted  SARA  Title 
III,  42  U.S.C.  §§  11001,  et  seq.,  which 
requires  States  to  establish  State  and 
local  emergency  planning  groups  to 
develop  chemical  emergency  response 
plans  for  each  commimity.  SARA  Title 
III  also  requires  facilities  to  provide 
information  regarding  the  hazardous 
chemicals  they  have  on  site  to  States, 
loca^l  planners,  fire  departments  and, 
through  them,  the  public.  This 
information  forms  the  foimdation  of 
both  the  community  emergency 
response  plans  and  the  public-industry 
dialogue  on  risks  and  risk  reduction. 

SARA  Title  III  directly  delegates  to 
States  the  authority  to  engage  in 
emergency  response  planning,  through 
the  use  of  information  gathered  from 
regulated  facilities.  SARA  Title  III  does 
not  apply  to  the  transportation, 
including  storage  incident  to 
transportation,  of  any  substance  or 
chemical  subject  to  the  requirements  of 
Title  III.  See  42  U.S.C.  11047.  In  its 
regulations  implementing  SARA  Title 
111,  EPA  states  that  a  substance  is  stored 
“incident  to  transportation”  if  it  is  still 
imder  active  shipping  papers  and  has 
not  reached  the  ultimate  consignee.  See 
40  CFR  355.40(b)(4)(ii).  Consequently, 
hazardous  materials  that  are  stored 
incident  to  transportation  are  not 
subject  to  the  requirements  of  SARA 
Title  III.  On  the  other  hand,  regulated 
materials  that  have  been  delivered  to  the 
ultimate  consignee’s  facility  are  not 
stored  “incident  to  transportation,”  as 
that  term  is  defined  by  EPA,  and  are 
subject  to  SARA  Title  111  requirements. 

Pursuant  to  the  requirement  in  §  302 
of  SARA  Title  III,  42  U.S.C.  11002,  EPA 
has  issued  a  list  of  extremely  hazardous 
substances  (which  includes  chlorine) 
and  threshold  plarming  quantities  for 
each  su!  s.n’ice.  California  regulates  all 


360  of  the  extremely  hazardous 
substances  on  EPA’s  §  302  list.  A  facility 
is  subject  to  the  requirements  of  SARA 
Title  III  if  a  substance  on  tl^e  §  302  list 
is  present  at  the  facility  in  an  amount  in 
excess  of  the  threshold  planning 
quantity  established  for  the  substance. 

42  U.S.C.  11002(b)(1). 

Among  other  requirements,  facilities 
subject  to  SARA  Title  III  must  prepare 
and  submit  an  emergency  and 
hazardous  chemical  inventory  form  to 
the  appropriate  local  emergency 
planning  committee  (LEPC),  State 
emergency  response  commission 
(SERC),  and  fire  department  with 
jurisdiction  over  the  facility.  42  U.S.C. 
11022(a)(1).  Section  303(d)(3)  of  SARA 
Title  III,  42  U.S.C.  11003(d)(3), 
specifically  requires  the  owner  or 
operator  of  a  facility  to  promptly 
provide  to  an  LEPC,  on  request, 
information  that  the  LEPC  believes  is 
necessary  for  developing  and 
implementing  an  emergency  plan.  Thus, 
certain  hazardous  materials  (including 
chlorine)  that  are  on  site  at  SPCMA 
members’  facilities,  in  above-threshold 
quantities,  awaiting  consumption  in  the 
manufacturing  process,  are  regulated 
imder  SARA  Title  III.  Furthermore, 
SARA  Title  III  specifically  authorizes 
California,  and  all  other  States,  to 
collect  information  regarding  these 
materials,  for  emergency  response 
purposes,  from  facilities  that  are  subject 
to  SARA  Title  III  rMuirements. 

Although  SARA  'Title  III  governs 
emergency  response  planning,  it  does 
not  mandate  that  facilities  establish 
accident  prevention  programs.  The  CAA 
Amendments  of  1990,  P.L.  101-549, 104 
Stat.  2399,  amended  §  112  of  the  Clean 
Air  Act,  42  U.S.C.  7412,  by  adding  a 
new  subsection  (r),  which  includes 
requirements  related  to  chemical 
accident  prevention.  The  goal  of  §  112(r) 
is  to  prevent  accidental  releases,  from 
facilities,  of  regulated  substances  and 
other  extremely  hazardous  substances  to 
the  air,  and  to  minimize  the 
consequences  of  releases  of  chemicals 
that  pose  the  greatest  risk. 

Section  112(r)  has  a  number  of 
provisions.  It  establishes  a  general  duty 
for  facility  owners  or  operators  to 
identify  hazards  that  may  result  from 
releases,  design  and  maintain  a  safe 
facility,  and  minimize  the  consequences 
of  releases  when  they  occur.  Section 
112(r)(3)  requires  EPA  to  promulgate  a 
list  of  at  least  100  substances  that  are 
known  to  cause,  or  reasonably  may  be 
anticipated  to  cause,  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment  when  released  to  air. 
EPA  also  is  required  to  set  thresholds 
for  each  listed  substance.  The  list  of 
regulated  substances  and  thresholds. 
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issued  pursuant  to  §  112(r)(3),  is  used  to 
determine  which  facilities  must  comply 
with  the  accident  prevention 
regulations. 

On  January  31, 1994,  EPA  published 
a  final  rule  which  included  the  list  of 
regulated  substances  and  thresholds 
required  under  §  112(r).  59  FR  4478  (Jan. 
31, 1994).  The  final  rule  became 
effective  on  March  2, 1994.  Various 
compressed  gases,  including  chlorine, 
appear  on  the  list  of  regulated  toxic 
substances.  In  that  final  rule,  EPA 
defines  "stationary  source”  as  follows: 

Stationary  source  means  any  building, 
structures,  equipment,  installations,  or 
substance  emitting  stationary  activities 
which  belong  to  the  same  industrial  group, 
which  are  located  on  one  or  more  contiguous 
properties,  which  are  under  the  control  of  the 
same  person  (or  persons  under  common 
control),  and  from  which  an  accidental 
release  may  occur.  A  stationary  source 
includes  transportation  containers  that  are 
no  longer  under  active  shipping  papers  and 
transportation  containers  that  are  connected 
to  equipment  at  the  stationary  source  for  the 
purpose  of  temporary  storage,  loading,  or 
unloading. 

59  FR  4478,  4493  (definition  of 
"stationary  source”)  (to  be  codified  at  40 
CFR  68.3)  (emphasis  added).  This 
definition  applies  to  all  regulations 
issued  under  §  112(r).  In  the  preamble  to 
the  final  rule,  EPA  states: 

[FJor  purposes  of  regulations  under  section 
112(r),  the  term  stationary  source  does  not 
apply  to  transportation  conditions,  which 
would  include  storage  incident  to  such 
transportation,  of  any  112(r)  regulated 
substance.  .  *  *  *  ITJransportation 
containers  that  are  not  under  active  shipping 
papers  are  not  considered  by  EPA  to  be  in 
storage  incident  to  transportation;  the  agency 
considers  the  definition  of  stationary  source 
to  include  such  containers. 

59  FR  4490. 

Section  112(r)(7),  42  U.S.C.  7412(r)(7), 
also  requires  EPA  to  establish 
“reasonable  regulations  and  appropriate 
guidance”  to  provide  for  the  prevention 
and  detection  of  accidental  releases  and 
for  responses  to  such  releases.  These 
regulations  must  include,  as 
appropriate,  provisions  concerning 
facilities’  use,  operation,  repair,  and 
maintenance  of  equipment  to  monitor, 
detect,  inspect,  and  control  releases, 
including  training  of  personnel  in  the 
use  and  maintenance  of  equipment  or  in 
the  conduct  of  periodic  inspections.  The 
regulations  must  require  facility  owners 
or  operators  to  prepare  and  implement 
risk  management  plans  that  provide  for 
compliance  with  regulations  for 
managing  risk  and  include  a  hazard 
assessment,  a  prevention  program,  and 
an  emergency  response  program.  The 
risk  management  plans  developed  under 
those  programs  must  be  registered  with 


EPA,  and  provided  to  the  Chemical 
Safety  and  Hazard  Investigation  Board 
established  under  the  CAA 
Amendments,  State  governments,  local 
planning  authorities,  and  the  public  on 
remiest. 

On  October  20, 1993,  EPA  published 
an  NPRM  in  the  Federal  Register 
proposing  regulations  that  would 
require  stationary  source  owners  or 
operators  that  manufacture,  process, 
use,  store  or  otherwise  handle  regulated 
substances  in  quantities  that  exceed 
specified  thresholds  to  develop  and 
implement  risk  management  programs, 
as  required  under  §  112(r)(7).  As  part  of 
the  emergency  response  element  of  the 
risk  management  program,  EPA 
proposes  that  the  emergency  response 
plan  be  coordinated  with  the  LEPC 
plans  required  under  SARA  Title  III  for 
chemical  releases.  On  request  of  the 
LEPC,  the  owner  of  a  facile*  would  be 
required  to  provide  the  LLi  C  with 
information  necessary  to  develop  and 
implement  the  LEPC  plan.  This 
requirement  is  a  restatement  of  the 
•  mandate  in  §  303  of  ^RA  Title  III,  42 
U.S.C.  11003,  that  the  owner  of  a  facility 
provide  information  to  an  LEPC,  on 
request,  and  is  proposed  to  ensure  that 
the  facility  and  community  planning 
efforts  are  coordinated. 

Many  States,  including  California, 
have  developed  or  are  developing 
programs  for  control  of  hazardous  air 
pollutants  and  for  prevention  and 
mitigation  of  accidental  releases.  Under 
§  112(r),  these  programs,  developed  to 
address  specific  State  needs,  may 
continue  to  exist  and  even  differ  ft'om 
Federal  rules  being  developed  by  EPA. 
under  §  112.  However,  State  programs 
must  be  approved  by  EPA.  State 
accidental  release  prevention  programs, 
at  a  minimum,  must  be  at  least  as 
stringent  as  the  Federal  regulations. 

Section  112(1),  42  U.S.C  7412(1),  gives 
EPA  the  authority  to  approve  and 
delegate  Federal  authority  to  the  States. 
In  the  preamble  of  the  October  20, 1993 
NPRM,  EPA  recognizes  that  several 
States,  including  California,  have 
existing  risk  management  programs  that 
address  the  same  basic  elements  that 
EPA  proposed  in  its  NPRM.  EP.\ 
recognizes  that  the  existing  State 
programs  will  need  some  revisions  to 
meet  the  requirements  under  the  CAA 
Amendments,  but  expects  that  most  of 
the  needed  changes  will  involve  the 
listing  of  chemicals  and  adjusting  of 
thresholds.  EPA  issued  a  final  rule 
addressing  the  approval  of  State 
programs  and  the  delegation,  of  Federal 
authorities  on  November  26, 1993.  58 
FR  62262  (to  be  codified  at  40  CFR  Part 
63,  Subpart  E).  Section  112(1)  also 
requires  EPA  to  develop  guidance  for 


States,  especially  for  the  registration  of 
facilities. 

EPA’s  §  112(r)  regulations  apply  in 
every  State  until  a  State  has  sought  and 
received  EPA  approval  of  its  own 
program.  Once  a  State  program  is 
approved  by  EPA,  the  State  may 
implement  and  enforce  its  rules  and 
programs  in  place  of  certain  Federal 
rules  promulgated  under  §  112(r),  with 
the  EPA-approved  State  rules  and 
programs  being  Federally  enforceable. 
Consequently,  EPA’s  regulation  of  tank 
car  unloading  to  a  manufacturing 
process,  as  part  of  its  implementation  of 
§  112(r),  is  applicable  to  any  State  that 
does  not  have  a  risk  management 
program  that  is  approved  by  EPA. 

In  its  definition  of  “stationary 
source,”  EPA  clearly  asserts  authority 
over  transportation  containers  that  are 
no  longer  under  active  shipping  papers 
and  over  transportation  containers  that 
are  connected  to  equipment  at  the 
stationary  source  for  the  purpose  of 
temporary  storage,  loading,  or 
unloading.  EPA  regulates  this  activity  as 
part  of  its  statutory  mandate  under  tl*e 
CAA  Amendments  to  issue  regulations 
regarding  hazardous  materials  accident 
prevention. 

Section  310  of  the  Cleeui  Air  Act,  as 
amended,  states  that  "this  Act  shall  not 
be  construed  as  superseding  or  limiting 
the  authorities  and  responsibilities, 
under  any  other  provision  of  law,  of  the 
[EPA]  Administrator,  or  any  other 
Federal  officer,  department,  or  agency.” 
42  U.S.C.  7610.  Therefore.  EPA’s 
regulation  of  consignee  unloading  of 
hazardous  materials  may  not  supersede 
or  conflict  with  RSPA’s  regulation  of  the 
same  activity.  But,  it  may  coexist  with 
it. 

EPA’s  regulations  and  proposed 
regulations  under  §  112(r)  focus  on 
accident  prevention  and  risk 
management  of  hazardous  materials  by 
requiring  owners  of  facilities  that 
hemdle  certain  hazardous  materials 
above  threshold  amounts  to:  (1)  register 
the  name  of  the  facility  with  EPA;  (2) 
develop  and  implement  a  risk 
management  program  that  addresses 
hazard  assessment,  prevention  and 
emergency  response:  and  (3)  develop  a 
risk  management  plan  for  submission  to 
certain  Federal,  State  and  local  entities. 
On  the  other  hand,  RSPA’s  tank  car 
unloading  regulation  (49  CFR  174.67) 
applies  to  any  person  that  unloads  a 
tank  car  containing  any  material  classed 
as  a  hazardous  material  under  the  HMR, 
and  focuses  solely  on  the  physical 
aspects  of  unloading  the  tank  car.  EPA's 
regulation  of  tank  car  unloading  does 
not  conflict  with  RSPA’s  regulation  of 
the  same  activity. 
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Pursuant  to  §  112(r),  EPA  has 
authority  over  tank  car  unloading  by  a 
facility  to  a  manufacturing  process  for 
the  purpose  of  chemical  spill 
prevention,  and  has  the  authority  to 
delegate  its  responsibilities  under 
§  112(r)  to  the  States.  Once  EPA  issues 
a  final  rule  regarding  the  Risk 
Management  Programs  for  Chemical 
Accidental  Release  Prevention,  it  will 
begin  to  analyze  State  applications  for 
Federal  approval  of  State  regulatory 
programs.  RSPA,  therefore,  finds  that 
§  112(r)  of  the  CAA  Amendments,  42 
U.S.C.  7412(r),  authorizes  States’ 
regulation  of  tank  car  unloading  to  a 
manufacturing  process  for  purposes  of 
establishing  accident  prevention 
programs  that  are  within  the  scope  of 
§112(r). 

There  is  insufficient  evidence  in  the 
record  to  substantiate  SPCMA’s  claim 
that  §  25501.3  is  applied  and  enforced 
against  carriers.  Fu^ermore,  the 
evidence  in  the  record  does  not  support 
SPCMA’s  claim  that  consignees  are 
prohibited  from  accepting  hazardous 
materials  shipments  unless  and  until 
they  are  in  compliance  with  Chapter 
6.95. 

Consequently,  Federal  hazmat  law 
does  not  preempt  §  25501.3  because  it  is 
otherwise  authorized  by  Federal  law — 
specifically,  §  112(r)  of  the  CAA 
Amendments,  42  U.S.C.  7412(r),  and 
SARA  Title  III,  42  U.S.C.  11001  et  seq. 

b.  Storage  of  Hazardous  Materials.  (1) 
CHSC  Requirement.  SPCMA  challenges 
the  following  CHSC  provision: 

Chapter  6.95,  §25503.7  states  that  a 
hazardous  material  contained  in  any  rail 
car,  rail  tank  car,  rail  height  container, 
marine  vessel,  or  marine  freight 
container  is  deemed  stored  and, 
consequently,  is  subject  to  the 
requirements  of  Chapter  6.95  if  it 
remains  within  the  same  railroad, 
marine  or  business  facility  for  more  than 
30  days,  or  a  business  knows  or  has 
reason  to  know  that  it  will. 

Furthermore,  a  business  must 
immediately  notify  the  administering 
agency  whenever  a  hazardous  material 
is  stored  in  a  rail  car,  rail  tank  car,  rail 
freight  container,  marine  vessel,  or 
marine  freight  container. 

(2)  SPCMA’s  Arguments  and 
Comments  Supporting  Preemption. 
SPCMA  claims  that  §  25503.7  “prohibits 
the  storage  of  hazardous  materials  at 
places  where  and  at  times  when  such 
storage  is  permitted  by  [Federal  hazmat 
law)  and  regulations  thereunder.’’ 
SPCMA  asserts  that  “there  are  no 
provisions  [of  Federal  hazmat  law)  or 
regulations  thereunder  (Part  174 
‘Carriage  by  Rail’  and  Part  177  ‘Carriage 
by  Public  Highway’)  which  prohibit 
storage — incidental  to  transportation — 


of  hazardous  materials  in  rail  cars,  rail 
tank  cars,  rail  freight  containers,  marine 
vessels,  or  marine  freight  containers.’’ 
SPCMA  cites  language  in  §  174.204(a)(2) 
of  the  HMR — “such  cars  may  be  stored 
on  a  private  track  *  *  *  or  on  carrier 
tracks  designated  by  the  carrier  for  such 
storage” — as  granting  specific  authority 
for  consignee  storage  of  hazardous 
materials  in  tank  cars.  SPCMA  argues 
that  “the  prohibition  of  storage  in  rail 
tank  cars  is  an  obstacle  to  the 
transportation  of  hazardous  materials.” 

HASA  urges  preemption  of  §  25503.7, 
Nevertheless,  HASA  remarks  that  it 
seldom  has  the  same  tank  car  “on  site” 
for  more  than  a  few  days,  and 
recognizes  that  “section  25503.7 
exempts  incidental  storage  of  hazardous 
materials  in  railroad  tank  cars  for 
periods  of  less  than  30  days  from  the 
requirements  of  Chapter  6.95.”  ' 

ATA  believes  that  Federal  hazmat  law 
preempts  §  25503.7.  ATA  states  in  its 
comments  to  Dockets  PDA-7(R),  PDA- 
10(R),  and  PDA-ll(R),  however,  that 
“[sjtrict  storage  of  materials  for  use  on 
the  consignee’s  property  is  not  governed 
by  [Federal  hazmat  law]  or  the  HMRs.” 

(3)  Comments  Opposing  Preemption. . 
California  OES  believes  that  the  HMR 
only  address  storage  “directly  incidental 
to  transportation,  with  an  aim  to 
expediting  the  completion  of  such 
storage.  *  *  *  The  [HMR]  do  not  permit 
the  indefinite  storage  of  hazardous 
materials.”  California  OES  also  states 
that  “contrary  to  SPCMA’s  claim.  Code 
§  25503.7  does  not  prohibit  or  even 
directly  regulate  the  storage  of 
hazardous  materials  in  rail  cars.  It 
simply  requires  facilities  storing 
hazardous  materials  in  such  cars  for 
more  than  30  days  to  prepare  emergency 
response  plans  and  risk  prevention 
plans.”  California  OES  indicates  that 
§  25501.2  further  clarifies  that 
“hazardous  materials  which  are  in 
transit  or  are  temporarily  maintained  in 
a  fixed  facility  for  a  period  of  less  than 
30  days  during  the  course  of 
transportation”  are  excluded  from  the 
coverage  of  Chapter  6.95. 

CWTI  believes  that  “storage 
incidental  to  transportation  refers  to  any 
storage  which  may  occur  between  the 
time  a  hazardous  material  is  offered  for 
transportation  to  a  carrier  until  it 
reaches  its  intended  destination  and  is 
accepted  by  the  consignee.”  CWTI  also 
notes,  citing  a  RSPA  interpretation  letter 
dated  Octo^r  13, 1992,  that  “[a]  carrier 
can  be  a  consignee  if  a  hazardous 
material  is  consigned  to  a  carrier’s 
storage  facility  rather  than  to  an  end 
user  of  the  material.”  CWTI  concludes 
that  “[s]hipments  of  hazardous 
materials  in  storage  incidental  to 
transportation  remain  regulated  under 


the  HMRs.  However,  the  storage  of 
accepted  hazardous  materials,  no  matter 
how  temporary,  at  its  intended 
destination  is  not  storage  protected  by 
[Federal  hazmat  law].” 

CWn  states  that  Congress  limited  the 
preemptive  reach  of  Federal  hazmat  law 
to  those  non-Federal  requirements  that 
are  not  “otherwise  authorized  by 
Federal  law,”  and  states  that  both  SARA 
Title  III  and  the  CAA  Amendments 
impose  requirements  on  persons  and 
facilities  that  handle  hazardous 
materials,  with  varying  provisions  for 
separate  State  action. 

Contra  Costa  submits  that  SPCMA  is 
incorrect  in  its  assertion  that  §  25503.7 
“clearly  prohibits  the  storage  of 
hazardous  materials  in  rail  cars,  rail 
tank  cars,  rail  freight  containers,  marine 
vessels  or  marine  freight  containers.” 
Contra  Costa  states  that  “Chapter  6.95 
requires  that  storage  of  hazardous 
materials  in  these  types  of  containers  for 
longer  than  30  days  be  reported  to  the 
local  administering  agency,  along  with 
the  other  requirements  of  the  business 
plan.  These  requirements  are  not 
onerous  or  unreasonable  and  are 
necessary  for  local  emergency  response 
planning.” 

Congressman  Miller  and  24  California 
State  legislators  believe  preemption  of 
the  CHSC  requirements  will  deprive 
communities  of  accident  prevention 
measures  and  emergency  response 
planning. 

(4)  Analysis.  The  crux  of  SPCMA’s 
contention  regarding  §  25503.7  is  that  it 
prohibits  consignee  storage  of  hazardous 
materials  “at  places  where  and  at  times 
when  such  storage  is  permitted  by 
[Federal  hazmat  law]  and  regulations 
thereunder.”  SPCMA  asserts  that  HMR 
Parts  174  and  177  authorize  consignee 
storage  incidental  to  transportation  and, 
thus,  concludes  that  §  25503.7  is  an 
obstacle  to  accomplishing  and  carrying 
out  Federal  hazmat  law.  However, 
SPCMA  presents  no  evidence  that 
§  25503.7,  as  applied  and  enforced, 
actually  prohibits  storage  incidental  to 
transportation. 

Section  25503.7,  on  its  face,  does  not 
prohibit  storage  of  hazardous  materials. 
It  simply  requires  a  facility  that  stores 
or  plans  to  store  hazardous  materials  in 
a  rail  car,  rail  tank  car,  rail  freight 
container,  marine  vessel,  or  marine 
freight  container  for  a  period  greater 
than  30  days  to  comply  with  the 
requirements  of  Chapter  6.95.  Also,  it 
requires  that  the  facility  give  notice  to 
the  local  administering  agency.  Both 
Contra  Costa  and  California  OES  state 
that  §  25503.7  does  not  prohibit  storage, 
but  simply  requires  facilities  to  comply 
with  Chapter  6.95  requirements  when 
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they  engage  in  storage  of  hazardous 
materials,  as  defined  by  that  section. 

Furthermore,  SPCMA’s  reliance  on 
HMR  Parts  174  and  177  is  incorrect.  Part 
177  of  the  HMR,  which  applies  to 
transportation  by  public  highway,  is 
inapplicable  to  the  regulation  of  rail 
transportation.  Section  174.204(a)(2), 
which  SPCMA  relies  on  to  support  the 
proposition  that  the  HMR  authorize  a 
consignee  to  store  hazardous  materials 
in  tank  cars,  is  equally  inapplicable  to 
the  situation  at  issue.  Section  174.204 
sets  forth  duties  and  responsibilities 
with  respect  to  the  delivery  and 
unloading  of  gases  that  are  in 
transportation  in  commerce. 

3.  Ruling.  Based  on  the  above.  Federal 
hazmat  law  does  not  preempt  §  25501.3 
to  the  extent  that  it  makes  handlers  of 
hazardous  materials  subject  to 
emergency  response  planning  and 
accident  prevention  requirements  that 
are  within  the  scope  of  SARA  Title  III 
and  §  112(r)  of  the  CAA  Amendments. 
There  is  insufficient  information  in  the 
record  to  determine  whether  Federal 
hazmat  law  preempts  §  25503.7. 

Although  SPCMA  requests  that  RSPA 
review  the  remaining  63  provisions  of 
the  CHSC  in  the  event  that  RSPA  does 
not  preempt  §  25501.3  and  §  25503.7, 
this  ruling  does  not  address  those 
provisions.  There  is  no  information  in 
the  record  regarding  how  these 
provisions  are  actually  applied  and 
enforced  or  how  SPCMA  members  are 
affected  by  these  provisions. 

B.  PD-9(R)  (Docket  PDA-7(R)) 

Los  Angeles  County,  California 
Requirements  Applicable  to  the 
Transportation  and  Handling  of 
Hazardous  Materials  on  Private  Property 

Applicant:  HASA,  Inc. 

Local  Laws  Affected: 

Los  Angeles  County  Code  (LACoC),  Title  2: 

§2.20.140 

§2.20.150 

§2.20.160 

§2.20.170 

Title  32  LACoC: 

§4.108.c.7 
Table  4.108-A 
§  79.809(b),  (c)  and  (f) 

§  80.101(a)  exception  1 
§  80.101(b) 

§  80.103(a) 

§  80.103(b)(1) 

§  80.103(b)(2) 

§  80.103(c),  (d)  and  (e) 

§80.201 

§  80.202(a)  and  (b) 

§80.203 
Appendix  VI-A 
§  80.301(a)(2) 

§  80.301(b)(1) 

§  80.402(b)(3)(G)(i) 

§  80.402(c)(8)(A) 


Summary:  Federal  hazardous  material 
transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127,  preempts  the 
following  provisions  of  LACoC  Titles  2 
and  32: 

(1)  Title  2  LACoC  §§  2.20.140, 

2.20.150,  2.20.160,  and  2.20.170,  to  the 
extent  that  those  provisions  levy  a  fee 
on  tank  car  unloading  activities.  The 
fees  collected  under  those  provisions 
are  not  used  for  purposes  related  to 
hazardous  materials  transportation; 

(2)  Title  32  LACoC  §  79.809(f)  as 
applied  and  enforced  by  Los  Angeles 
County.  Los  Angeles  Coimty  fails  to 
recognize  a  Department  of 
Transportation  (DOT)  exemption  that 
authorizes  HASA,  Inc.  to  employ 
alternative  methods  of  compliance  with 
certain  Federal  tank  car  imloading 
requirements;  and 

(3)  Title  32  LACoC  §  79.809(c),  which 
prohibits  a  tank  car  horn  remaining  on 
a  siding  at  point  of  delivery  for  more 
than  24  hours  while  connected  for 
transfer  operations,  unless  otherwise 
approved  by  the  fire  chief.  The 
imloading  restriction  is  not 
substantively  the  same  as  Federal  tank 
car  unloading  requirements  applicable 
to  a  tank  car  connected  for  transfer 
operations. 

Based  on  a  lack  of  information  in  the 
record,  the  Research  and  Special 
Programs  Administration  (RSPA)  is 
unable  to  determine  whether  Federal 
hazmat  law  preempts  LACoC  Title  32, 

§§  80.103(e),  80.301(b)(1), 
80.402(b)(3)(G)(i)  and  80.402(c)(8)(A). 

Federal  hazmat  law  does  not  preempt 
the  following  provisions  of  LACoC  Title 
32:  §4.108.c.7.  Table  4.108-A, 

§  79.809(b),  §  80.101(a)  exception  1. 

§  80.101(b),  §  80.103(a),  §  80.103(b)(1), 

§  80.103(b)(2),  §  80.103(c).  §  80.103(d). 
§80.201,  §§  80.202(a)  and  (b),  §80.203, 
Appendix  VI-A,  and  §  80.301(a)(2). 

1.  Application  for  Preemption 
Determination 

HASA  states  that  transportation  of 
liquefied  chlorine  at  its  facility, 
including  loading,  unloading,  and 
storage  incidental  thereto,  is  in 
accordance  with:  (1)  Federal  hazmat 
law;  (2)  HMR  Part  174  (49  CFR  Part 
174);  (3)  the  Chlorine  Manual  and 
related  pamphlets  published  by  the 
Chlorine  Institute,  Inc.;  and  (4)  DOT 
Exemption  E-10552,  issued  by  RSPA. 
Nevertheless,  HASA  states  that  “[ojver 
the  past  year,  HASA  has  been  inspected 
numerous  times  by  the  county  fire 
department  and,  as  a  result  of  these 
inspections,  subsequently  ordered  to 
comply  with  the  regulation[s]  contained 
in  the  county  fire  code  with  respect  to 
’on-site  transportation’  of  hazardous 
materials.”  HASA  states  that  it  is  the 


"clear  intent”  of  Title  32  to  regulate  the 
on-site  transportation  of  compressed 
gases. 

HASA  explains  that  its  application  for 
an  administrative  determination  is 
“specific  to  the  transportation, 
including  loading,  unloading,  and 
storage  incidental  thereto,  of  liquefied 
chlorine  in  railroad  tank  ceirs  at  the 
Santa  Clarita,  California  manufacturing 
facility  of  HASA,  Inc,”  HASA  requests 
a  determination  that: 

(1)  Regulation  of  the  transportation  of 
chlorine  in  railroad  tank  cars,  including 
loading,  unloading,  and  storage  incidental 
thereto  at  [its]  facility  in  Santa  Clarita, 
California,  is  exclusive  to  the  Federal 
government  pursuant  to  the  (Federal  hazmat 
law]  and  regulation(s]  thereimder; 

(2)  The  term  “transportation,”  as  defined 
[by  Federal  hazmat  law],  includes  both  “on¬ 
site”  and  “off-site”  transportation  of 
hazardous  materials  in  commerce,  including 
loading,  unloading,  and  storage  incidental 
thereto;  and 

(3)  [The  Los  Angeles  County  regulations  at 
issue]  are  preempted  by  [Federal  hazmat  law] 
and  regulations  promulgated  thereunder  with 
respect  to  both  “off-site”  and  “on-site” 
transportation  of  chlorine  in  railroad  tank 
cars,  including  loading,  unloading,  and 
storage  incidental  thereto. 

In  response  to  RSPA’s  January  26, 
1993,  Public  Notice  and  Invitation  to 
Comment,  58  FR  6176,  which  set  forth 
the  text  of  HASA’s  application, 
comments  were  submitted  by  the 
Chemical  Waste  Transportation  Institute 
(CWn),  the  Orange  County  Fire 
Department,  the  California  Fire  Chiefs’ 
Association,  the  Chlorine  Institute,  Inc., 
the  Los  Angeles  County  District 
Attorney’s  Office,  the  County  of  Los 
Angeles  Fire  Department,  and  the 
County  of  Santa  Barbara  Environmental 
Health  Services  Department.  Rebuttal 
comments  were  submitted  by  HASA 
and  the  Chlorine  Institute,  Inc. 

In  response  to  RSPA’s  October  14, 
1993,  Pubhc  Notice  re-opening  the 
comment  period  in  Docket  PDA-7 (R), 
comments  were  submitted  by  HASA 
and  the  County  of  Los  Angeles  Fire 
Department. 

2.  Discussion 

a.  Fees.  (1)  LACoC  Requirements. 
HASA  challenges  the  following 
provisions  of  LACoC  Title  2: 

§2.20.140  requires  that  every  handler 
of  hazardous  materials  pay  an  annual 
fee  for  the  administration  and 
enforcement  of  the  provisions  of 
Cahfomia  Health  and  Safety  Code 
(CHSC)  Chapter  6.95  (commencing  with 
§  25500).  Fees  range  from  $110  aimually 
for  a  minor  handler  of  hazardous 
materials  to  $2,650  annually  for  a  major 
handler  of  large  volumes  of  hazardous 
materials. 
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§  2.20.150  requires  every  handler  of 
acutely  hazardous  materials  (AHM)  to 
pay  an  additional  annual  fee  to  the 
county  for  the  administration  and 
enforcement  of  AHM  registration,  risk 
assessment,  and  risk  mitigation.  The  fee 
is  calculated  according  to  a  formula  set 
forth  in  §2.20.150. 

§2.20.160  imposes  a  late  submission 
fee  on:  (1)  handlers  of  hazardous 
materials  for  failure  to  file  the  required 
hazardous  materials  business  plan  or 
inventory  documents  on  a  timely  basis; 
and  (2)  handlers  of  AHM  for  failure  to 
submit  the  required  AHM  registration 
documents  on  a  timely  basis. 

§  2.20.170  sets  out  the  formula  for 
calculating  annual  adjustments  to  the 
schedule  of  fees  contained  in  §  2.20.140 
through  §2.20.160. 

(2)  HASA’s  Arguments  and  Summary  of 
Comments 

HASA  states  that  §§  2.20.140, 

2.20.150,  2.20.160,  and  2.20.170 
establish  fees  applicable  to  “handlers” 
of  hazardous  materials.  HASA  notes  that 
§  2.20.100(E)  defines  “handler”  to  mean 
‘any  business  which  handles  a 
hazardous  material  or  acutely  hazardous 
material.”  HASA  asserts  that 
“handling”  is  a  transportation-related 
activity  that  is  regulated  under  Federal 
hazmat  law  and  the  HMR. 

HASA  indicates  that  fees  paid  by 
handlers  of  hazardous  materials  to  the 
County  of  Los  Angeles  are  used  for  the 
administration  and  enforcement  of 
CHSC  Chapter  6.95.  HASA  further  states 
that  the  requirements  under  Chapter 
6.95  [e.g.,  the  preparation  of  hazardous 
materials  business  plans,  inventories 
and  risk  management  and  prevention 
programs  (RMPPs))  are  not  related  to  the 
transportation  of  hazardous  materials. 
HASA  concludes  that  Federal  hazmat 
law  preempts  the  collection  of  fees  by 
Los  Angeles  County  because  the  fees  are 
not  used  for  purposes  relating  to  the 
transportation  of  hazardous  material. 

The  California  Fire  Chiefs’ 
Association,  the  Los  Angeles  County 
District  Attorney’s  Office  and  the 
County  of  Los  Angeles  Fire  Department 
all  acknowledge  that  the  fees  collected 
under  LACoC  Title  2  are  used  to  cover 
the  cost  of  administering  CHSC  Chapter 
6.95.  The  County  of  Los  Angeles  Fire 
Department  states  that  §  25513  and 
§  25535.2  of  Chapter  6.95  give  the  local 
agencies  that  administer  Chapter  6.95 
the  authority  to  assess  and  collect  fees 
in  order  to  recover  “the  cost  to 
administer  both  the  Risk  Management 
and  Prevention  Program  and  the 
Hazardous  Materials  Release  Response 
Plans  and  Inventory  Program." 


(3)  Analysis 

Federal  hazmat  law  provides  that: 

A  State,  political  subdivision  of  a  State,  or 
Indian  tribe  may  impose  a  fee  related  to 
transporting  hazardous  material  only  if  the 
fee  is  fair  and  used  for  a  purpose  related  to 
transporting  hazardous  material,  including 
enforcement  and  planning,  developing.^d 
maintaining  a  capability  for  emergency 
response. 

49  U.S.C.  5125(g)  (emphasis  added). 
Consequently,  fees  levied  in  connection 
with  the  transportation  of  hazardous 
materials  must  be  equitable  and  used  for 
a  purpose  related  to  the  transportation 
of  hazardous  materials. 

LACoC  §§  2.20.140,  2.20.150, 

2.20.160,  and  2.20.170  establish  fees 
applicable  to  “hemdlers”  of  hazardous 
materials.  Section  2.20.100(E)  defines 
“handler”  to  mean  “any  business  which 
handles  a  hazardous  material  or  acutely 
hazardous  material.”  “Handle,"  as 
defined  at  §  2.20.100(D),  means — 

To.use,  generate,  process,  produce, 
package,  treat,  store,  emit,  discharge,  or 
dispose  of  a  hazardous  or  acutely  hazardous 
material  in  any  fashion  and  includes  the  use 
or  potential  use  of  a  quantity  of  hazardous  or 
acutely  hazardous  material  by  the  connection 
of  any  marine  vessel,  tank  vehicle,  tank  car 
or  container  to  a  system  or  process  for  any 
of  the  above  purposes  or  activities. 

The  County  definition  of  “handle” 
under  2.20.100(D)  includes  a  number  of 
activities  that  are  not  regulated  by 
Federal  hazmat  law  and  the  HMR 
because  they  are  outside  the  scope  of 
transportation  in  commerce,  i.e.,  the 
use,  generation,  processing,  production, 
treatment,  emission,  discharge,  and 
disposal  of  hazardous  materials.  The 
definition  of  “handle”  also  includes 
activities,  i.e.,  packaging  and  storage, 
that  are  regulated  by  Federal  hazmat  law 
and  the  HMR  only  in  certain  instances. 
Specifically,  the  HMR  apply  to 
hazardous  materials  storage  that  is 
incidental  to  transportation  in 
commerce,  and  the  packaging  of 
hazardous  materials  for  transportation 
in  commerce.  The  HMR  do  not  apply  to 
storage  that  is  not  incidental  to 
transportation  in  commerce,  or 
packaging  of  hazardous  materials  for 
purposes  other  than  transportation  in 
commerce.  HASA  does  not  assert,  and 
the  record  does  not  reflect,  that  the  term 
“store,”  as  used  in  §  2.20.100(D), 
includes  storage  that  is  incidental  to 
transportation  in  commerce,  or  that  the 
term  “package”  as  used  in  §  2.20.100(D) 
includes  the  packaging  of  hazardous 
materials  for  transportation  in 
commerce.  Consequently,  for  purposes 
of  this  decision,  RSPA  assumes  that  the 
terms  refer  to  activities  that  are  not 
subject  to  the  requirements  of  Federal 
hazmat  law  and  the  HMR. 


The  definition  of  “handle”  also 
includes  the  use  or  potential  use  of 
hazardous  materials  by  the  connection 
of  a  railroad  tank  car  to  a  system  or 
process.  Tank  car  unloading  is  regulated 
under  the  HMR  as  incidental  to 
transportation  in  commerce.  49  CFR 
174.67.  Consequently,  any  fee  levied  for 
unloading  activities  must  be  fair  and 
used  for  a  purpose  related  to 
transporting  nazardous  material. 

There  is  no  assertion  in  the  record 
that  the  fees  are  unfair.  Furthermore,  the 
pcurticipants  in  this  proceeding  agree 
that  the  fees  are  used  to  administer 
Chapter  6.95,  which  primarily  concerns 
emergency  response  planning  for 
hazardous  materials  no  longer  in 
transportation  in  commerce. 

Accordingly,  the  fees  collected  from 
facilities  that  engage  in  tank  car 
unloading  are  not  being  used  for  “a 
purpose  related  to  transporting 
hazardous  material.”  Therefore,  49 
U.S.C.  5125(g)  preempts  §§  2.20.140, 
2.20.150,  2.20.160  and  2.20.170  to  the 
extent  that  those  provisions  levy  a  fee 
on  facilities  for  tank  car  unloading 
activities.  To  the  extent  that  they  levy  a 
fee  for  non-transportation  activities, 
they  are  not  preempted. 

b.  Permits.  (1)  LACoC  Requirements. 
HASA  challenges  the  following 
provisions  of  LACoC  Title  32: 

§  4.108.C.7  and  Table  4.108-A  require 
a  permit  from  the  Bureau  of  Fire 
Prevention  prior  to  engaging  in  the 
storage,  on-site  transportation, 
dispensing,  use,  or  handling,  at  normal 
temperatures  and  pressures,  of  a 
compressed  gas  in  excess  of  amounts 
specified  in  Table  4.108-A. 

§  80.103(a)  states  that  the  permit 
requirement  in  §  4.108.C.7  applies  to  any 
person,  firm  or  corporation  that  stores, 
dispenses,  uses  or  handles  hazardous 
material  in  excess  of  quantities  specified 
in  §4.108. 

§  80. 1 03(b)(  1 )  requires  that  each 
permit  application  include  a  Hazardous 
Materials  Business  Plan  (HMBP)  that 
meets  the  requirements  contained  in 
LACoC  Title  2,  Chapter  2.20,  Part  2. 

Title  2,  §  2.20.130  requires  the  applicant 
to  follow  the  requirements  of  CHSC 
Chapter  6.95  when  preparing  an  HMBP. 

§  80.103(b)(2)  states  that,  with  respect 
to  HMBPs,  every  business  shall  comply 
with  the  reporting  requirements  in 
LACoC  Title  2,  Chapter  2.20,  Part  2. 

§  80.103(c)  states  that  each 
application  for  a  permit  shall  include  a 
hazardous  materials  inventory  statement 
(HMIS)  in  accordance  with  LACoC  Title 
2,  Chapter  2.20,  Part  2.  Section  2.20.130 
of  Title  2,  Chapter  2.20,  Part  2  requires 
the  applicant  to  follow  the  requirements 
of  CHSC  Chapter  6.95  when  preparing 
an  HMIS. 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


8785 


5  80. 1 03( d),  entitled  “Risk 
Management  and  Prevention  Program,” 
(RMPP)  requires  that  every  business 
comply  with  the  requirements  of  LACoC 
Title  2,  Chapter  2.20,  Part  2. 

§  80.103(e)  states  that  HMBPs,  RMPPs 
and  HMlSs  shall  be  posted  in  an 
approved  location  and  immediately 
available  to  emergency  responders. 
Further,  the  fire  chief  may  require  that 
the  information  be  posted  at  the* 
entrance  to  the  occupancy  or  property. 

(2)  HASA’s  Arguments  and  Summary  of 
Comments 

HASA  states  that  §  4.108.C.7  and 
§  80.103(a)  require  any  facility  that 
stores,  dispenses,  uses  or  handles 
compressed  gas  in  excess  of  quantities 
specified  in  Table  4.108-A  to  obtain  a 
permit  from  the  Bureau  of  Fire 
Prevention  prior  to  engaging  in  the  on¬ 
site  storage,  transportation,  dispensing, 
use  or  handling  of  compressed  gas  in 
railroad  tank  cars. 

HASA  indicates  that  §  80.103(b)  and 
§  80.103(c)  require  that  each  permit 
application  include  an  HMBP  and  HMIS 
that  meet  the  requirements  contained  in 
LACoC  Title  2,  Chapter  2.20,  Part  2. 
Section  80.103(d)  requires  that,  with 
respect  to  RMPPs,  every  business 
comply  with  the  requirements  of  LACoC 
Title  2,  Chapter  2.20,  Part  2.  LACoC 
Title  2,  Chapter  2.20,  Part  2  implements 
the  administration  and  enforcement  of 
CHSC  Chapter  6.95,  Articles  1  and  2. 
Permit  applicants  under  the  LACoC, 
therefore,  must  follow  the  requirements 
of  CHSC  Chapter  6.95  when  preparing 
an  HMBP,  HMIS  and  RMPP.  HASA 
asserts  that — 

Requirements  contained  in  Chapter  6.95  of 
the  [CHSC]  provide  inter  alia  for  written 
notification,  recording,  and  reporting  of  the 
unintentional  release  of  hazardous  materials. 
These  requirements  are  preempted  [as 
covered  subjects). 

HASA  asserts  that  “there  is  no 
assurance  that  a  permit  for  ‘on-site 
transportation’  will  be  issued  or  that  it 
will  not  be  revoked  for  reasons 
unrelated  to  the  transportation  of 
hazardous  materials.  Business  plans  and 
risk  management  plans  are  not  only 
subject  to  approval  by  the  administering 
agencies,  but  such  approval  is  subject  to 
unspecified  delays.” 

HASA  believes  that  the  LACoC 
requirement  that  a  facility  obtain  a 
permit  prior  to  engaging  in  the  on-site 
storage,  transportation,  dispensing,  use 
or  handling  of  compressed  gas  is 
preempted  because:  (1)  it  applies  to 
“handling,”  which  is  a  covered  subject, 
and  the  requirement  is  not  substantively 
the  same  as  Federal  regulations;  (2)  it 
applies  to  the  “on-site”  transportation  of 
hazardous  materials  and,  consequently. 


is  an  obstacle  to  accomplishing  and 
carrying  out  Federal  hazmat  law  and  the 
HMR;  and  (3)  it  requires  permit 
applicants  to  comply  with  the  written 
notification,  recording  and  reporting 
requirements  pertaining  to 
unintentional  releases  of  hazardous 
materials  contained  in  CHSC  Chapter 
6.95,  as  implemented  by  LACoC  Titles 
2  and  32,  which  HASA  believes  are 
preempted  as  covered  subjects. 

In  support  of  its  position,  HASA 
states  that  similar  permit  requirements 
have  been  found  to  be  inconsistent  with 
Federal  hazmat  law  and  the  HMR,  citing 
IR-28,  City  of  San  Jose,  California; 
Restrictions  on  Storage  of  Hazardous 
Materials,  55  FR  8884  (Mar.  8, 1990), 
and  Southern  Pacific  Transp.  Co.  v. 
Public  Service  Comm’n  of  Nevada,  909 
F.2d  352  (9th  Cir.  1990). 

HASA  does^not  discuss  how 
§  80, 103(e),  which  requires  that  HMBPs, 
RMPPs  and  HMISs  be  posted  in  an 
approved  location  and  immediately 
available  to  emergency  responders, 
conflicts  with  the  Federal  hazmat  law  or 
the  HMR. 

The  Chlorine  Institute,  Inc.  believes 
that  Federal  hazmat  law  preempts  the 
LACoC  permit  requirements.  It  states 
that  “the  permit  requirement  under 
section  4,108.c.7  of  the  [LACoC]  is 
restrictive  in  that  it  requires  an 
application,  inspection  and  permit  prior 
to  unloading  certain  quantities  of 
hazardous  materials  on  private  property 
regardless  of  whether  the  activity  is  in 
compliance  with  DOT  regulation  *  *  •. 
The  permit  process  and  requirements 
are  not  consistent  with  (Federal  hazmat 
law]  and  DOT  regulations.” 

The  Los  Angeles  County  District 
Attorney’s  Office  and  the  County  of  Los 
Angeles  Fire  Department  both  oppose 
preemption  of  the  permit  requirements, 
stating  that  the  requirements  are  not  an 
obstacle  to  accomplishing  and  carrying 
out  Federal  hazmat  law  and  the  Hh^. 

(3)  Analysis 

Permit  requirements  do  not  fall 
within  any  of  the  five  covered  subject 
areas  enumerated  in  ^9  U.S.C.  5125, 
described  above  in  the  General 
Preamble,  They  also  do  not,  per  se, 
make  it  impossible  to  comply  with 
Federal  haiunat  law  or  HIvK 
requirements,  or  create  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazmat  law  or  the  HMR.  Whether  or  not 
a  permit  requirement  is  preempted 
depends  on  the  steps  required  to  obtain 
the  permit.  See  IR-28,  55  FR  8884  (Mar. 
8, 1990);  IR-20,  52  FR  24396  (June  30, 
1987):  IR-3  (Appeal),  47  FR  18457  (Apr. 
29,  1982);  IR-2,  44  FR  75566  (Dec.  20, 
1979);  New  Hampshire  Motor  Transport 
Ass’n  V.  Flynn,  751  F.2d  43  (1st  Cir. 


1984);  Colorado  Public  Utilities  Comm’n 
V.  Harmon,  CV  88-Z-1524  (D.  Colo. 

1989),  rev’d  on  other  grounds,  951  F.2d 
1571  (10th  Cir.  1991). 

First,  HASA  asserts  that  Los  Angeles 
County’s  regulation  of  ’‘handling,” 
through  the  permit  process,  is 
preempted  because  handling  is  one  of 
the  five  covered  subject  areas 
established  under  49  U.S.C.  5125.  The 
LACoC  permit  requirements  are  Los 
Angeles  County’s  response  to  the 
mandate  in  CHSC  §  25502  that  “every 
county  shall  implement  this  chapter  as 
to  the  handling  of  hazcirdous  materials 
in  the  county.”  The  LACoC  requires 
chemical  manufacturers  to  obtain  a 
permit  “prior  to  engaging  in  the  storage, 
on-site  transportation,  dispensing,  use 
or  handling,  at  normal  temperatures  and 
pressures,  of  a  compressed  gas  in  excess 
of  specified  amounts.”  As  part  of  the 
permit  process  under  LACoC  Title  32, 
facilities  that  handle  hazardous 
materials  must  submit,  to  the  County,  an 
HMBP,  HMIS  and  RMPP  that  meet  the 
reporting  requirements  in  LACoC  Title 
2.  Title  2,  §  2.20.130  requires  that  these 
documents  be  prepared  in  accordemce 
with  the  requirements  set  forth  in  CHSC 
Chapter  6.95. 

As  discussed  above  in  PD-8(R), 

Federal  hazmat  law  does  not  preempt 
Chapter  6.95  requirements  applicable  to 
the  handling  of  hazardous  materials 
because  they  are  otherwise  authorized 
by  Federal  law.  Title  III  of  the  i 

Superfund  Amendments  and 
Reauthorization  Act  (SARA  Title  III),  42 
U.S.C.  §§11001  et  seq.,  and  §  112(r)  of 
the  Clean  Air  Act  Amendments  of  1990 
(CAA  Amendments),  42  U.S.C.  7412(r). 
As  a  result,  the  LACoC  permit  program, 
which  implements  the  CHSC  handling 
requirements,  is  not  preempted  because 
its  underlying  substantive  requirements 
are  “otherwise  authorized”  by  SARA 
Title  III  and  §  112(r)  of  the  CAA 
Amendments. 

Second,  HASA  asserts  that  Los 
Angeles  County’s  permit  requirements 
are  preempted  because  they  apply  to  the 
on-site  transportation  of  hazardous 
materials  at  HASA’s  facility  and, 
therefore,  present  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazmat  law.  Transportation  that  takes 
place  entirely  on  private  property  is  not 
transportation  “in  commerce.”  Federal 
hazmat  law  and  the  HMR  do  not  apply 
to  a  consignee’s  transportation  of 
hazardous  materials  solely  within  the 
gates  of  a  private  manufacturing  facility 
To  the  extent  that  the  permit 
requirements  under  the  LACoC  provide 
that  HASA  must  obtain  a  permit  prior 
to  transporting  hazardous  materials 
within  its  facility,  the  requirements  do 
not  apply  to  transportation  in  commerce 
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and  are  not  preempted  by  Federal 
hazmat  law.  The  holdings  in  Southern 
Pacific  Transp.  Co.  v.  Public  Service 
Comm’n  of  Nevada  and  IR-28,  which 
HASA  relies  on  to  support  its  argument 
in  favor  of  preemption,  are  inapposite  to 
the  facts  in  this  case.  The  holdings  are 
based  on  local  regulation  of  common 
carriers  engaged  in  the  transportation  of 
hazardous  materials  in  commerce. 

Finally,  HASA  asserts  that  permit 
applicants  must  comply  wdth  the 
reporting  requirements  of  LACoC  Title 
2,  Chapter  2.20,  Part  2  and,  by  reference 
therein,  CHSC  Chapter  6.95,  Articles  1 
and  2.  HASA  asserts  that  Chapter  6.95 
requirements  include  written 
notification,  recording,  and  reporting  of 
the  unintentional  release  of  hazardous 
materials.  HASA  argues  that  the  written 
notification,  recording  and  reporting 
requirements  are  preempted  as  covered 
subjects.  HASA  believes  that  the  permit 
requirements  are  preempted  to  the 
extent  they  mandate  compliance  with 
Chapter  6,95  requirements  regarding  the 
reporting  of  unintentional  releases  of 
hazardous  materials. 

HASA  is  correct  that  Federal  hazmat 
law  preempts  any  State  or  local 
requirement  dealing  with  the  “written 
notification,  recording,  and  reporting  of 
the  unintentional  release  in 
transportation  of  hazardous  material,” 
unless  the  requirement  is  substantively 
the  same  as  the  Federal  requirement  or 
otherwise  authorized  by  Federal  law.  49 
U.S.C.  5125(b)(1)(D)  (emphasis  added). 
However,  HASA  fails  to  identify  in  its 
application  the  sections  of  Chapter  6.95 
that  it  believes  are  preempted,  or  even 
to  set  forth  the  text  of  those  sections  for 
RSPA’s  review  and  consideration. 
Consequently,  RSPA  cannot  determine 
whether  the  permit  requirements  under 
the  LACoC  are  preempted  to  the  extent 
that  they  require  compliance  with 
unidentified  provisions  of  LACoC  Title 
2,  Chapter  2.20,  Part  2  and,  by  reference 
therein,  CHSC  Chapter  6.95. 

Nowhere  does  the  record  reflect  that 
a  permit  actually  is  required  in  order  for 
a  facility  to  engage  in  storage, 
dispensing,  use  or  handling  of 
hazardous  materials  in  excess  of 
threshold  quantities.  In  fact,  HASA 
admits  that  it  is  not  in  compliance  with 
LACoC  requirements  it  believes  are 
preempted,  and  information  in  the 
record  seems  to  indicate  that  HASA  has 
operated  without  a  §4.108.c.7  permit  for 
extended  periods  of  time.  To  the  extent 
that  Los  Angeles  County  has  taken 
enforcement  action  against  HASA,  it 
appears  that  it  has  done  so  in  an  effort 
to  persuade  HASA  to  comply  with  the 
substantive  permit  application 
requirements  (e.g.,  the  hazardous 
materials  inventory  requirement). 


Consequently,  to  the  extent  that  the 
Bureau  of  Fire  Prevention  has  the 
authority  to  issue  permits,  that  authority 
does  not  appear  to  have  been  enforced 
and  applied  to  prevent  facilities  from 
storing  and  handling  hazardous 
materials  incidental  to  transportation. 
Therefore,  the  permit  requirement  does 
not  violate  the  “obstacle”  standard. 

For  the  reasons  stated  above.  Federal 
hazmat  law  does  not  preempt  the 
following  sections  of  LACoC  Title  32; 

§  4.108.C.7,  Table  4.108-A,  §  80.103(a). 

§  80.103(b)(1),  §  80.103(b)(2).  and 
§§80.103  (c)  and  (d).  There  is 
insufficient  information  in  the  record  to 
determine  whether  Federal  hazmat  law 
preempts  LACoC  §  80.103(e). 

c.  Hazard  Classification.  (1)  LACoC 
Requirements.  HASA  challenges  the 
following  provisions  of  LACoC  Title  32; 

§  80.101(a)  exception  1  exempts  the 
off-site  transportation  of  hazardous 
materials  fiom  the  classification  system 
set  forth  in  LACoC  Article  80,  if  the 
transportation  is  in  conformance  with 
the  HMR. 

§  80.101(b)  states  that  the 
classification  system  referenced  at 
§§  80.202  and  80.203  applies  to  all 
hazardous  materials,  including  those 
materials  regulated  elsewhere  in  the 
LACoC. 

§  80.201  requires  that  hazardous 
materials  be  divided  into  hazard 
categories.  The  categories  include 
materials  regulated  under  LACoC 
Article  80  and  materials  regulated 
elsewhere  in  the  LACoC. 

§  80.202(a)  classifies  certain  materials 
as  physical  hazards,  including 
compressed  gases,  flammable  liquids 
and  combustible  liquids.  A  material 
with  a  primary  classification  of 
“physical  hazard”  also  can  present  a 
health  hazard  (as  set  forth  below  at 
§  80.202(b)).  Chlorine  is  listed,  in 
Appendix  VI-A  to  Title  32,  as  a  toxic 
compressed  gas  that  constitutes  a 
physical  hazard. 

§  80.202(b)  classifies  certain  materials 
as  health  hazards,  including  highly 
toxic  or  toxic  materials.  A  material  with 
a  primary  classification  of  “health 
hazard”  also  can  present  a  physical 
hazard.  Chlorine  is  listed,  in  Appendix 
VI-A  to  Title  32,  as  an  example  of  a 
toxic  compressed  gas  that  constitutes  a 
health  hazard. 

§  80.203  states  that  descriptions  and 
Samples  of  materials  included  in 
hazard  categories  are  contained  in 
Appendix  VI-A  to  Title  32. 

Appendix  VI-A  contains  information, 
explanations  and  examples  to  illustrate 
and  clarify  the  hazard  categories 
contained  in  Division  II  of  Article  80. 
The  hazard  categories  are  based  on 
Occupational  Safety  and  Health 


Administration  (OSHA)  standards  set 
forth  in  the  Code  of  Federal  Regulations, 
Title  29.  Where  numerical 
classifications  are  included,  they  are  in 
accordance  with  nationally  recognized 
standards. 

(2)  HASA’s  Arguments  and  Summary 
of  Comments.  HASA  states  that  the 
classification  system  in  the  LACoC  is 
different  from  and  in  addition  to  the 
hazardous  materials  classification 
system  under  Federal  hazmat  law  and 
the  HMR  and,  therefore,  should  be 
preempted  as  relating  to  a  covered 
subject  under  49  U.S.C.  5125(b)(1) 

HASA  indicates  that  the  classification 
system  imder  the  LACoC  only  applies  to 
a  facility’s  on-site  transportation  of 
hazardous  materials,  and  not  to  off-site 
transportation  of  hazardous  materials 
conducted  pursuant  to  the  HMR.  HASA 
provides  several  examples  of  how  the 
LACoC  classification  system  differs 
fi-om  that  under  the  HMR. 

The  Chlorine  Institute,  Inc.  urges 
preemption  of  the  LACoC  classification 
system.  It  states  that  the  classification 
requirements  “define  categories  of 
hazardous  materials  that  are  not 
consistent  with  the  DOT  regulations 
shown  in  49  CFR  173.2  *  *  *. 
Compliance  with  [both  the  LACoC  and 
the  HMR]  would  necessitate  dual 
compliance  for  personnel  handling  and 
unloading  a  chlorine  tank  car  on  private 
property  The  situation  creates 
confusion  and  leads  to  errors  in 
judgment.” 

CWTI  believes  that  the  classification 
system  used  under  the  LACoC  is  not 
preempted  because  it  is  otherwise 
authorized  by  Federal  law,  specifically 
the  Occupational  Safety  and  Health  Act 
of  1970  (OSH  Act),  29  U.S.C.  651  et  seq 
CWTI  states; 

In  order  to  protect  employees  from  the 
effects  of  hazardous  chemicals  in  the 
workplace,  OSHA  implemented  the 
hazardous  communication  standard  (HCS) 
which  requires  employers  to  develop  and 
implement  a  written  hazard  communication 
program,  including  lists  of  hazardous 
chemicals  present,  labeling  of  containers  of 
chemicals  in  the  workplace  as  well  as  of 
containers  of  chemicals  being  shipped  to 
other  workplaces  that  does  not  conflict  with 
the  HMTA,  preparation  and  distribution  of 
(Material  Safety  Data  Sheets),  and 
development  and  implementation  of 
employee  training  programs  regarding  the 
hazards  of  chemicals  and  protective 
measures.  (See  29  CFR  1910.1200.)  The 
hazardous  materials  classifications,  ‘physical 
hazards’  and  ‘health  hazards’  referenced  by 
HASA  as  required  by  the  County  are  terms 
of  classification  used  under  the  HCS.  (See  LA 
County  Code  80.202  and  29  CFR 
1910.1200(c)).  Section  18  of  the  OSH  Act 
provides  that  no  state  or  political  subdivision 
of  a  state  may  adopt  or  enforce  *  *  *  any 
requirements  relating  to  the  issue  addressed 
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by  the  HCS,  except  pursuant  to  a  federally- 
approved  state  plan.  California  is  a  federally- 
approved  state. 

CWTI  also  notes  that  Congress,  during 
passage  of  the  1990  amendments  to  the 
HMTA,  recognized  the  authority  of 
OSHA  to  regulate  the  storage  of 
hazardous  materials  at  consignee 
locations.  Specifically,  CWTI  asserts 
that  Congress  directed  OSHA,  under 
authority  of  the  OSH  Act,  to  issue 
regulations  requiring  the  retention  of 
HMR  markings,  placards,  and  labels, 
and  any  other  information  as  may  be 
required  by  the  HMR,  on  a  package, 
container,  motor  vehicle,  rail  freight  car, 
aircraft,  or  vessel  until  the  hazardous 
materials  have  been  removed.  See  P.L. 
101-615,  §  29,  104  Stat,  3277. 

The  County  of  Los  Angeles  Fire 
Department  opposes  preemption  of  the 
LACoC  classification  requirement, 
stating  that  the  classification  system 
required  under  §  80.201  is  based  on  the 
OSHA  classification  system  at  Title  29 
CFR. 

(3)  Analysis.  The  classification  of 
hazardous  materials  for  purposes  of 
transportation  in  commerce  is  exclusive 
to  the  Federal  Government.  See  49 
U.S.C.  5125(b)(lKA).  Federal  hazmat 
law  preempts  State,  local  and  Indian 
tribe  requirements  that  are  not 
substantively  the  same  as  the  Federal 
classification  requirements,  or  not 
otherwise  authorized  by  Federal  lavy,.  Id. 

The  Department  of  Transportation  has 
an  exclusive  role  in  defining  hazard 
classes  for  materials  that  are  offered  or 
transported  in  commerce.  The  HMR 
classification  system  is  used  to 
determine  the  type  of  packagings  that 
must  be  used  to  transport  hazardous 
materials  in  commerce,  and  the 
applicable  placarding,  labeling  and 
marking  requirements  necessary  for  that 
transportation.  The  HMR  classification 
of  hazardous  materials  does  not  apply  to 
materials  that  are  not  in  transportation 
in  commerce.  The  movement  of 
hazardous  materials  by  a  consignee 
exclusively  on  private  property,  for 
purposes  related  to  a  manufacturing 
process,  is  not  transportation  in 
commerce  under  Federal  hazmat  law 

Section  80. 101  (a)  exception  1  states 
that  off-site  hazardous  materials 
transportation  in  accordance  with  DOT 
requirements  is  excepted  from  the- 
requirements  of  LACoC  Article  80 
(which  includes  the  classification 
sy.stem  under  §  80.201,  §  80.202, 

§  80.203  and  Appendix  VI-A).  HASA 
does  not  dispute  that  the  LACoC 
classification  system  applies  only  to 
HASA’s  on-site  transportation  of 
hazardous  materials.  Consequently, 
Federal  hazmat  law  does  not  preempt 
the  LACoC  classification  requirements. 


as  they  pertain  to  the  on-site 
transportation  of  hazardous  materials 
exclusively  within  a  chemical 
manufacturing  facility,  because  the 
LACoC  requirements  do  not  apply  to 
hazardous  materials  that  are  in 
transportation  in  commerce. 

d.  Storage.  (1)  LACoC  Requirement. 
HASA  challenges  the  following 
provision  of  LACoC  Title  32: 

§  80.301(a)(2)  prohibits  the  use  of  tank 
vehicles  and  railroad  tank  cars  as 
storage  tanks. 

(2)  HASA’s  Arguments  and  Summary 
of  Comments. 

Section  80.301(a)(2)  states  that  tank 
vehicles  and  railroad  tank  cars  shall  not 
be  used  as  storage  tanks.  HASA  argues 
that  neither  Federal  hazmat  law  nor  the 
HMR  “prohibit  storage — incidental  to 
transportation  or  otherwise — of 
hazardous  materials  in  either  tank 
vehicles  or  in  tank  cars.”  HASA  states 
that  49  CFR  174.204(a)(2)  specifically 
permits  storage  of  specified  gases  on 
both  private  and  carrier  track.  HASA 
notes  that  §  174.204(a)(2)  states,  in  part, 
“such  cars  may  be  stored  on  private 
track  *  *  *  or  on  carrier  tracks 
designated  by  the  carrier  for  such 
storage.”  HASA  believes  that  the 
LACoC’s  prohibition  of  storage  in  tank 
vehicles  and  railroad  tank  cars  is  an 
obstacle  to  accomplishing  and  carrying 
out  Federal  hazmat  law  and  the  HMR, 
and  should  be  preempted. 

No  commenter  addressed  this  issue 
specifically. 

(3)  Analysis.  HASA  states  that  it 
receives  railroad  tank  cars  containing 
liquefied  chlorine  from  manufacturers 
engaged  in  interstate  commerce.  HASA 
unloads  the  tank  cars  on  a  private  siding 
adjacent  to  its  facility.  HASA  asserts 
that  §  80.301(a)(2)  prohibits  it  from 
storing  hazardous  material,  for  use  in  its 
manufacturing  process,  in  the  tank  cars 
in  which  the  material  arrives  at  HASA’s 
facility.  There  is  no  indication  in  the 
record  that  HASA  stores  hazeirdous 
materials  in  cargo  tank  motor  vehicles, 
and  there  is  no  information  in  the 
record  regarding  how  this  requirement 
is  applied  and  enforced  when  hazardous 
materials  are  stored  in  cargo  tank  motor 
vehicles. 

Federal  hazmat  law  and  the  HMR 
apply  to  hazardous  materials  that  are  in 
transportation  in  commerce,  and 
loading,  unloading  and  storage  that  is 
incidental  to  that  trajasportation.  Federal 
hazmat  law  and  the  HMR  do  not  apply 
to  storage  activities  not  incidental  to 
transportation,  such  as  storage  activities 
at  consignees’  facilities.  See  IR-2e,  55 
FR  8884  (Mar.  8, 1990).  As  a  result, 
hazardous  materials  that  cu^  stored  at  a 
manufacturing  facility  awaiting 
consumption  in  the  manufacturing 


process  are  not  stored  incidental  to 
transportation  in  commerce,  and  are 
beyond  the  reach  of  Federal  hazmat  law. 
Federal  hazmat  law,  therefore,  does  not 
prevent  Los  Angeles  County  firom 
prohibiting  the  use  of  tank  cars  for 
storage  purposes,  where  that  storage  is 
not  incidental  to  transportation  in 
commerce. 

Section  §  174.204(a)(2)  of  the  HMR, 
which'HASA  relies  on  to  support  the 
proposition  that  the  HMR  authorize  a 
consignee  to  store  hazardous  materials 
in  tank  cars,  is  inapplicable  to  the 
situation  at  issue.  Section  174.204  sets 
forth  duties  and  responsibilities  with 
respect  to  the  delivery  and  unloading  of 
gases  that  are  in  transportation  in 
commerce. 

Thus,  Federal  hazmat  law  does  not 
preempt  §  80.301(a)(2). 

e.  Unloading.  (1)  LACoC 
Requirements.  HASA  challenges  the 
following  provisions  of  LACoC  Title  32: 

§  80.301(a)(2)  requires  that  containers, 
cylinders  and  tanks  containing 
hazardous  materials  be  unloaded  in 
accordance  with  the  requirements  for 
flammable  and  combustible  liquids  at 
§  79.809. 

§  79.809(b)  states  that  flammable  and 
combustible  liquids  may  be  transferred 
ft-om  a  tank  car  only  into  an  approved 
atmospheric  tank  or  approved  portable 
tank. 

§  79.809(c)  states  that,  unless 
otherwise  approved  by  the  fire  chief,  a 
tank  car  may  not  remain  on  a  siding  at 
point  of  delivery  for  more  than  24  hours 
while  connected  for  transfer  operations. 

§  79.809(f)  states  that  the  operator  or 
other  competent  person  must  be  in 
attendance  at  all  times  while  a  tank  car 
is  discharging  cargo. 

§  80.402(c)(8)(A)  states  that  when  tank 
cars  regulated  by  DOT  are  used 
outdoors,  gas  cabinets  or  a  locally 
exhausted  enclosure  must  be  provided. 
Installation  and  design  must  be  in 
accordance  with  the  requirements  of 
Title  32. 

§  80.402(b)(3)(G)(i)  states  that  when 
portable  or  stationary  tanks  are  “utilized 
in  use  or  dispensing,”  they  must  be 
within  a  ventila'ted  separate  gas  storage 
room  or  placed  within  an  exhausted 
enclosure. 

(2)  HASA’s  Arguments  and  Summary 
of  Comments.  Section  79.809  addresses 
unloading  operations  for  flammable  and 
combustible  liquids.  Section 
80.301(a)(2)  makes  the  unloading 
requirements  in  §  79.809  applicable  to 
the  unloading  of  railroad  tank  cars 
containing  hazardous  materials 
regulated  under  Title  32.  HASA  states 
that  “many  of  the  requirements  in 
§  79.809  are  not  only  inappropriate  but 
unsafe  for  unloading  compressed  and 
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liquefied' gases,  including  chlorine." 
HASA  offers,  as  examples,  the 
requirements  to  transfer  flammable  and 
combustible  materials  only  to  an 
approved  atmospheric  tank  or  approved 
portable  tank  {§  79.809(b)),  the 
prohibition  against  remaining  on  a 
siding  for  more  than  24  hoius  while 
connected  for  unloading  operations 
(§  70.809(c)),  and  the  tank  car  unloading 
attendance  requirement  (§  79.809(f)). 

HASA  states  that  liquefied  and 
nonliquefied  compressed  gases  cannot 
be  imloaded  into  a  tank  "open  to  the 
atmosphere”  because  they  will  no 
longer  be  contained  or  compressed. 
HASA,  therefore,  believes  that  this 
LACoC  requirement  conflicts  with 
Federal  hazmat  law  and  the  HMR  and 
should  be  preempted. 

HASA  further  explains  that  liquefied 
gases,  including  chlorine,  are  imloaded 
“under  their  own  vapor  pressure,  at  a 
finite  rate,”  to  prevent  the  liquefied  gas 
remaining  in  the  tank  car  from  freezing 
as  heat  is  withdrawn  by  gas 
vaporization.  HASA  maintains  that 
liquefied  chlorine  gas  has  a  normal 
unloading  rate  of  3,600  to  7,200  pounds 
per  hour.  HASA  concludes  that  it  takes 
between  25  and  50  hours  to  unload  each 
tank  car  containing  90  tons  of  liquefied 
chlorine.  As  a  result,  HASA  believes 
that  the  24-hour  time  limit  on  unloading 
conflicts  with  Federal  hazmat  law  and 
the  HMR  and  should  be  preempted. 

HASA  notes  that  49  CFR  174.67  (i) 
and  (j)  pertain  to  tank  car  unloading. 
HASA  applied  for,  and  obtained  from 
RSPA,  an  exemption  (E-10552)  from  the 
requirements  in  174.67  (i)  and  (j), 
including  the  requirement  that  a  person 
physically  attend  a  tank  car  while  cargo 
is  discharged.  HASA  states  that  the  local 
attendance  requirement  at  §  79.809(f)  is 
similar  to  the  Federal  attendance 
requirement  set  out  at  49  CFR  174.67(i), 
Nevertheless,  HASA  asserts  that  Los 
Angeles  County  refuses  to  recognize  that 
HASA’s  exemption  from  Federal 
attendance  requirements  prevents  the 
County  from  enforcing  the  local 
attendance  requirement.  Consequently, 
HASA  asserts  that  §  79.809(f)  conflicts 
with  E-10552  and  should  be  preempted. 

HASA  further  requests  a  preemption 
determination  regarding 
§80.402(b)(3)(G)(i)and 
§  80.402(c)(8)(A),  which  it  states  require 
secondary  containment  for  the  “use”  of 
railroad  tank  cars  which  contain  highly 
toxic  or  toxic  compressed  gases.  HASA 
states  that  “use”  is  defined  at  LACoC 
§  9.123  as  “the  placing  in  action  or 
making  available  for  service  by  opening 
or  connecting  anything  utilized  for 
confinement  of  material  whether  a  solid, 
liquid  or  gas.”  HASA  contends  that  this 
definition  of  the  term  ‘use” 


encompasses  the  unloading  of  tank  cars. 
HASA,  therefore,  alleges  that  tank  car 
unloading  must  take  place  in 
accordance  with  §  80.402(b)(3)(G)(i)  and 
§  80.402(c)(8)(A).  HASA  believes  these 
requirements  conflict  with  unloading 
requirements  under  Federal  hazmat  law 
and  the  HMR,  and  should  be  preempted. 

In  summary,  HASA  asks  RSPA  to 
compare  several  aspects  of  the  LACoC 
unloading  requirements  with  (1)  the 
general  unloading  requirements  for  tank 
cars  set  out  at  49  CFR  174.67;  (2)  the 
specific  unloading  requirements  for 
compressed  gases  in  Title  49,  Subpart  F 
of  the  CFR  (49  CFR  174.200-174.204, 
174.208, 174.280,  and  174.290);  and  (3) 
the  requirements  in  E-10522  with 
respect  to  chlorine. 

The  Chlorine  Institute  supports 
preemption  of  LACoC  §§  79.809, 
80.402(b)(3){G)(i)  and  80.402(c)(8)(A).  it 
agrees  with  HASA’s  assertion  that 
several  requirements  under  these 
provisions  are  obstacles  to 
accomplishing  and  carrying  out  HMR 
provisions  regarding  handling  and 
imloading  of  chlorine  tank  cars  on 
private  property.  Specifically,  the 
Chlorine  Institute  supports  preemption 
of:  (1)  the  requirement  that  unloading  be 
to  an  approved  atmospheric  tank  only; 
(2)  the  prohibition  against  remaining  on 
a  siding  for  more  than  24  hours  while 
connected;  (3)  the  requirement  that 
someone  physically  attend  the 
unloading  process;  and  (4)  the 
requirement  for  special  unloading 
equipment.  The  Chlorine  Institute 
believes  that  these  LACoC  requirements 
conflict  with  E-10552  and  with  49  CFR 
174.600,  which  it  believes  enable  a  tank 
car  of  chlorine  to  be  received  at  a 
private  siding  with  no  maximum 
holding  time. 

The  Coimty  of  Orange  Fire 
Department,  the  County  of  Los  Angeles 
Fire  Department,  and  the  California  Fire 
Chiefs’  Association  do  not  agree  with 
HASA  that  §§  79.809,  80.402(b)(3)(G)(i) 
and  80.402(c)(8)(A)  conflict  with 
Federal  hazmat  law  and  the  HMR. 
Consequently,  they  oppose  preemption 
of  those  provisions. 

(3)  Analysis,  (a)  Unloading  to  Storage 
Tanks.  Section  80.301(a)(2)  makes  the 
unloading  requirements  for  flammable 
cind  combustible  liquids  at  §  79.809(b) 
applicable  to  the  unloading  of  tank  cars 
containing  hazardous  materials.  Section 
79.809(b),  which  pejtains  to  unloading 
to  storage  tanks,  requires  that  flammable 
and  combustible  liquids  be  transferred 
from  a  tank  car  only  into  an  approved 
atmospheric  tank  or  approved  portable 
tank.  HASA  states  that  it  cannot  comply 
with  this  requirement  when  unloading 
liquefied  and  nonliquefied  compressed 
gases  because  those  materials  cannot  be 


stored  in  a  tank  “open  to  the 
atmosphere.”  HASA,  therefore,  asks  that 
RSPA  preempt  this  LACoC  requirement. 
HASA  does  not  indicate  why  storage  in 
approved  portable  tanks  is  not  possible. 
Furthermore,  there  is  no  evidence  in  the 
record  that  Los  Angeles  (llounty  has 
cited  HASA  for  failure  to  comply  with 
§  79.809(b)  while  unloading  compressed 
gases. 

Tank  car  unloading  is  not  regulated 
under  Section  79.809(b).  Section 
79.809(b)  dictates  the  type  of  storage 
tanks  that  may  be  used  when  unloading 
a  tank  car.  RSPA  does  not  regulate 
consignee  storage,  including  the  types  of 
containers  used  to  store  hazardous 
materials  that  are  no  longer  in 
transportation  in  commerce.  HASA’s 
storage  of  hazardous  materials  at  its 
facility,  for  use  in  its  manufacturing 
process,  is  beyond  the  scope  of  Federal 
hazmat  law  and  the  HMR. 

Consequently,  Federal  hazmat  law  does 
not  preempt  LACoC  §  79.809(b),  which 
applies  to  consignee  storage. 

(b)  24-Hour  Time  Limit.  Section 
79.809(c)  states  that  “unless  otherwise 
approved  by  the  chief,  a  tank  car  shall 
not  be  allowed  to  remain  on  a  siding  at 
point  of  delivery  for  more  than  24  hours 
while  connected  for  transfer 
operations.”  HASA  states  that  this 
restriction  on  the  amount  of  time  a  tank 
car  may  remain  connected  for  transfer 
operations  should  be  preempted 
because  there  is  no  similar  restriction 
under  Federal  hazmat  law  or  the  HMR. 

Certain  consignee  tank  car  unloading 
activities  fall  under  the  term 
“handling,”  a  covered  subject.  Unless 
substantively  the  same  as  Federal 
regulation,  or  otherwise  authorized  by 
Federal  law,  non-Federal  regulation  of  a 
covered  subject  area  is  preempted. 
Section  174.67  of  the  HMR  applies  to 
the  mechanics  of  the  tank  car  unloading 
process  by  dictating  unloading 
procedures  to  be  followed  prior  to, 
during  and  after  unloading,  e.g.,  brake 
requirements;  posting  of  caution  signs; 
procedures  for  breaking  seals  and 
removing  manhole  covers;  prohibition 
against  unloading  connections 
remaining  attached  after  unloading  is 
completed  or  discontinued;  attendance 
requirements.  Nowhere  do  the  HMR 
limit  the  amount  of  time  a  tank  car  may 
remain  on  a  siding  at  point  of  delivery 
while  connected  for  transfer  operations. 
The  24-hour  time  restriction  is  not 
substantively  the  same  as  the  Federal 
requirements  and,  therefore,  is 
preempted  by  §  5125(b)(1)(B)  of  Federal 
hazmat  law,  49  U.S.C.  5125(b)(1)(B). 

Local  time  restrictions,  if  properly 
crafted,  may  serve  a  legitimate  purpose. 
Under  certain  circumstances,  however, 
time  restrictions  may  not  promote 
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safety.  For  example,  time  restrictions  on 
tank  car  unloading  may  prompt  a 
chemical  manufacturing  facility  to 
unload  tank  cars  at  higher  pressures,  at 
greater  risk,  in  order  to  expedite  the 
unloading  process.  Also,  facilities  may 
be  forced  to  discontinue  imloading  a 
tank  car  and  to  disconnect  the  transfer 
lines  between  the  tank  car  and  the 
storage  receptacle,  or  manufacturing 
process,  simply  to  meet  the  local  time 
restriction.  This  results  in  the  more 
frequent  exposure  of  employees  to 
product  remaining  in  the  disconnected 
lines. 

Consequently,  a  request  for  a  waiver 
from  preemption  may  be  granted  if  it 
can  be  shown  that  a  local  time 
restriction  provides  an  equal  or  greater 
level  of  protection  to  the  public  than  the 
HMR,  and  does  not  unreasonably 
burden  commerce. 

(c)  Attendance.  Section  79.809(f) 
requires  that  the  operator  or  another 
competent  person  attend  a  tank  car  at  all 
times  while  the  tank  car  is  discharging 
cargo.  Tank  car  unloading  is  an  aspect 
of  “handling,”  a  covered  subject. 
Nevertheless,  §  79.809(f)  is  substantively 
the  same  as  49  CFR  174.67(i),  which 
requires  that  a  tank  car  be  attended 
throughout  the  entire  imloading  process 
and,  therefore,  is  not  preempted  except 
as  it  is  applied  tmd  enforced. 

A  consignee  that  unloads  tank  cars 
containing  hazardous  materials  may 
obtain  a  DOT  exemption  from  the 
Federal  attendance  requirement.  The 
EKDT  exemption  allows  the  consignee  to 
use  an  alternative  monitoring 
procedure.  HASA  holds  such  an 
exemption  (E-10552).  Specifically,  E- 
10552  permits  HASA  to  use  electronic 
surveillance  to  monitor  tank  car 
unloading,  under  certain  conditions  and 
restrictions,  in  lieu  of  a  human  observer 
at  the  unloading  site. 

Exemptions  from  Federal  hazmat  law 
and  HMR  requirements  are  issued  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety  pursuant  to 
49  U.S.C.  5117  and  49  CFR  107.101- 
107.123.  Exemptions  may  be  issued  on 
a  showing  by  the  applicant  that 
procedures  it  proposes  to  adopt  will 
I  achieve  a  level  of  safety  that  is  at  least 
,  equal  to  that  specified  in  the  regulation 

I  from  which  the  exemption  is  sought. 

See  49  U.S.C.  5117(a)(1)(A).  If  the 
regulations  do  not  specify  a  level  of 
I  safety,  the  applicant  must  show  that  its 
.  proposed  procedures  will  be  consistent 
with  the  public  interest.  See  49  U.S.C. 
5117(a)(1)(B). 

Exemption  applications  are  published 
in  the  Federal  Register,  and  all 
interested  parties,  including  States, 
localities  and  Indian  tribes,  are  invited 
to  submit  comments.  Once  issued,  DOT 


exemptions  are  binding  on  State,  local 
and  Indian  tribe  authorities,  and  on 
regulated  entities.  See  49  CFR  171.2.  To 
avoid  conflict  with  Federal  hazmat  law 
and  the  HMR,  State,  local  and  Indian 
tribe  authorities  must  implicitly  or 
explicitly  recognize  a  DOT  exemption. 
See  IR-31,  55  FR  25572  (June  21, 1990). 

HASA  claims  that  Los  Angeles 
County  fails  to  recognize  that  E-10552 
exempts  HASA  not  only  from  the 
Federal  attendance  requirements  but 
also  from  the  local  attendance 
requirements  (which  are  substantively 
the  same  as  the  Federal  requirements). 
Los  Angeles  County’s  failure  to 
recognize  a  DOT  exemption  undermines 
the  exemption  authority  granted  to  the 
Secretary  of  Transportation  under  49 
U.S.C.  5117.  Section  5117(A)  explicitly 
authorizes  DOT  to  issue  exemptions 
when  the  applicant  can  demonstrate 
that  it  will  transport  or  ship  hazardous 
materials  in  a  manner  that  achieves  a 
safety  level  at  least  equal  to  that 
required  under  Federal  hazmat  law,  or 
that  the  exemption  is  consistent  with 
the  public  interest. 

Los  Angeles  County’s  continued 
enforcement  of  §  79.809(f)  against 
HASA,  in  spite  of  the  fact  that  HASA 
holds  DOT  exemption  E-10552,  is  an 
obstacle  to  accomplishing  and  carrying 
out  Federal  hazmat  law  and  the 
regulations  issued  thereunder. 
Consequently,  §  5125(a)(2)  of  Federal 
hazmat  law,  49  U.S.C.  5125(a)(2), 
preempts  LACoC  §  79.809(f)  as  it  is 
applied  and  enforced.  However, 
Cahfomia  has  incorporated  the  HMR  by 
reference  into  its  regulations  (see.  Title 
13  California  Code  of  Regulations, 
Division  2,  Chapter  6).  If  Los  Angeles 
County  finds  at  any  time  that  HASA  is 
not  in  compliance  with  its  DOT 
exemption,  it  can  enforce  the  HMR  and 
its  own  regulations. 

(d)  Ventilation.  HASA  asks  that  RSPA 
preempt  §  80.402(b)(3)(G)(i)  and 
§  80.402(c)(8)(A)  because  they  apply  to 
the  unloading  of  hazardous  materials  in 
a  manner  that  conflicts  with  Federal 
hazmat  law  and  the  HMR.  Specifically, 
these  LACoC  provisions  require  the  use 
of  a  gas  cabinet  or  locally  exhausted 
enclosure  when  a  tank  car  is  imloaded 
outdoors,  and  the  use  of  a  ventilated 
separate  gas  storage  room  or  an 
exhausted  enclosure  when  a  portable  or 
stationary  tank  is  unloaded  indoors. 

There  is  insufficient  information  in 
the  record  regarding  how  the  LACoC 
ventilation  requirements  are  applied 
and  enforced.  RSPA,  therefore,  is  imable 
to  determine  whether  the  requirements 
are  preempted  by  Federal  hazmat  law. 

/.  Packaging  Design  and  Construction. 

(1)  LACoC  Requirement.  HASA 


challenges  the  following  provision  of 
LACoC  Title  32: 

§  80.301(b)(1)  states  that  containers 
and  tanks  must  be  designed  and 
constructed  in  accordance  with 
nationally  recognized  standards.  Title 
32,  §  2.304(b)  sets  forth  the  national 
standards  and  publications  recognized 
under  that  title.  The  most  recent  edition 
of  Title  49  CFR  Chapter  1  (which 
includes  the  HMR)  is  referenced. 

(2)  HASA’s  Arguments  and  Summary 
of  Comments.  HASA  provides  no 
explanation  or  arguments  regarding  how 
§  80.301(b)(1)  is  applied  and  enforced, 
or  why  HASA  believes  that  it  should  be 
preempted. 

(3)  Analysis.  Section  80.301(b)(1),  on 
its  face,  requires  that  containers  and 
tanks  be  designed  and  constructed  in 
accordance  with  nationally  recognized 
standards.  “Nationally  recognized 
standards”  is  defined  at  Title  32, 

§  2.304(b)  to  include  the  most  recent 
edition  of  the  HMR.  There  is  no 
evidence  in  the  record  that  design, 
construction,  and  performance 
standards  other  than  those  contained  in 
the  HMR  are  being  applied  and  enforced 
under  the  LACoC,  or  ^at  the  containers 
and  tanks  at  issue  are  being  used  to 
transport  hazardous  materials  in 
commerce.  Furthermore,  LACoC 
§  80.101(a)  exception  1  exempts  “off-site 
hazardous  materials  transportation  in 
accordance  with  DOT  requirements” 
firom  the  requirements  of  LACoC  Article 
80,  including  §  80.301(b)(1). 

Thus,  there  is  insufficient  evidence  in 
the  record  to  determine  whether  Federal 
hazmat  law  preempts  §  80.301(b)(1). 

3.  Ruling 

Based  on  the  above.  Federal  hazmat 
law  preempts  the  following  provisions 
of  LACoC  Titles  2  and  32: 

(1)  Title  2  LACoC  §§  2.20.140, 
2.20.150,  2.20.160,  and  2.20.170,  to  the 
extent  that  those  provisions  levy  a  fee 
on  tank  car  unloading  activities.  The 
fees  collected  under  those  provisions 
eu'e  not  used  for  piuposes  related  to 
hazardous  materials  transportation; 

(2)  Title  32  LACoC  §  79.809(f),  as 
applied  and  enforced  by  Los  Angeles 
County.  Los  Angeles  County  fails  to 
recognize  the  validity  of  a  DOT 
exemption  that  authorizes  HASA  to 
employ  alternative  methods  of 
compliance  with  certain  Federal  tank 
car  unloading  requirements;  and 

(3)  Title  32  LACoC  §  79.809(c).  which 
prohibits  a  tank  car  from  remaining  on 
a  siding  at  point  of  delivery  for  more 
than  24  hours  while  connected  for 
transfer  operations,  unless  otherwise 
approved  by  the  fire  chief.  The 
unloading  restriction  is  not 
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“substantively  the  same”  as  Federal 
tank  car  imloading  requirements. 

Based  on  a  lack  of  information  in  the 
record,  RSPA  is  unable  to  determine 
wrhether  Federal  hazmat  law  preempts 
LACoC  Title  32.  §§  80.103(e), 
80.301(b)(1),  80.402(b)(3)(G)(i)  and 
80.402(c)(8)(A). 

Federal  hazmat  law  does  not  preempt 
the  following  provisions  of  LACoC  Title 
32:  §  4.108.C.7,  Table  4.108-A, 

§  79.809(b),  §  80.101(a)  exception  1, 

§  80.101(b),  S  80.103(a),  §  80.103(b)(1). 

§  80.103(b)(2).  §  80.103(c).  §  80.103(d), 

§  80.201,  §§  80.202(a)  and  (b).  §  80.203, 
Api>endix  VI-A,  and  §  80.301(a)(2). 

C.  PD-10(R)  (Docket  PDA-IO(R) 

Los  Angeles  County,  California 
Requirements  Applicable  to  the 
Transportation  and  Handling  of 
Hazardous  Materials  on  Private  Property 

Applicant:  Svtnmming  Pool  Chemical 
Manufacturers’  Association 
(SPCMA) 

Local  Laws  Affected: 

Los  Angeles  County  Code  (LACoC) 
Tide  32 : 

§  4.108(c)(8) 

§9.105 
§75.101 
§  75.103(a) 

Table  75.103-A 
§  75.104 

§  75.105  (a)  and  (b) 

§75.108 
§  75.205 

§  75.602  (a),  (b),  and  (c) 

Svunmary:  Federal  hazardous  material 
transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127,  does  not  preempt 
the  following  provisions  of  LACoC  Title 
32:  §  4.108(c)(8).  §  9.105,  §  75.101, 

§  75.103(a),  Table  75.103-A,  §  75.104, 

§§  75.105  (a)  and  (b),  §  75.108,  §  75.205, 
and  §§  75.602  (a),  (b),  and  (c). 

1.  Application  For  Preemption 
Determination 

SPCMA  filed  its  application  with  the 
Research  and  Special  Programs 
Administration  (RSPA)  on  January  20, 
1993,  asking  that  certain  provisions  of 
Title  32  of  the  1990  LACoC  be 
preempted.  SPCMA  states  that 
preemption  is  warranted  because  the 
LACoC  applies  to  the  transportation  of 
cryogenic  liquids,  including  unloading 
and  storage.  Furthermore,  SPCMA 
asserts  that  the  LACoC  applies  to  the 
construction  of  containers  used  for  the 
transportation  of  cryogenic  liquids,  a 
covered  subject  area. 

On  February  12, 1993,  RSPA 
published  a  Public  Notice  and  Invitation 
to  Comment  on  SPCMA’s  application. 

58  FR  8480.  That  Notice  set  forth  the 
text  of  SPCMA’s  application.  Following 


publication  of  the  Public  Notice, 
comments  were  submitted  by  the 
American  Truckmg  Associations  (ATA), 
the  County  of  Los  Angeles  Fire 
Department,  and  the  Compressed  Gas 
Association,  Inc.  Rebuttal  comments 
were  submitted  by  SPCMA. 

In  response  to  RSPA’s  October  14, 
1993  Public  Notice  re-opening  the 
comment  period  in  Docket  PDA-IO(R), 
comments  were  submitted  by  SPCMA, 
HASA  and  the  Coimty  of  Los  Angeles 
Fire  Depeutment.  SPCMA  also  updated 
its  application  to  reflect  amendments  to 
Title  32  that  were  adopted  by  Los 
Angeles  County  in  May  1993. 


a.  Permits.  (1)  LACoC  Reouirements. 

SPCMA  ch^lenges  the  following 
provisions  of  LAOk^  Title  32: 

§  75.101  requires  that  storage, 
handling,  and  transportation  of 
cryogenic  fluids  be  in  accordance  with 
LACoC  Article  75.  (Article  75  sets  forth 
all  requirements  pertaining  specifically 
to  cryogenic  fluids.) 

§  4.108(c)(8)  states  that  a  permit  must 
be  obtained  from  the  Bureau  of  Fire 
Prevention  prior  to  producing,  storing  or 
handling  “cryogens”  in  excess  of 
amounts  specified  in  Table  No.  4.106- 
B,  except  where  Federal  or  State 
regulations  apply. 

§  75.104  indicates  that  a  permit  must 
be  obtained  to  store,  handle  or  transport 
“cryogens,”  and  references  §  4.108. 

(2)  spot’s  Arguments  and 
Summary  of  Comments.  SPCMA  asserts 
that  the  permit  requirements  in  Title  32 
apply  to  any  person,  firm  or  corporation 
that  stores,  handles  or  transports 
cryogenic  liquids  in  excess  of  the  permit 
amounts  set  forth  in  Table  No.  4.108-B. 
Based  on  its  review  of  §  4.108.C.8, 

§  75.101,  and  §  75.104,  SPCMA 
concludes  that,  in  the  LACoC,  the  terms 
“handling”  and  “transportation”  are 
synonymous.  SPCMA  points  out  that 
“handling”  is  defined  in  LACoC  §  9.110 
as  “the  deliberate  transport  of  material 
by  any  means  to  a  point  of  storage  or 
use.” 

SPCMA  further  contends  that  “there 
is  no  assiuance  that  a  permit  can  be 
obtained  fi’om  the  Bureau  of  Fire 
Prevention  and7or  obtained  without 
prior  compliance  with  the  LACoC,  and 
in  particular.  Article  75.  Many  of  the 
requirements  contained  in  Article  75  are 
themselves  preempted  by  [Federal 
hazmat  law}  and  regulation[s] 
thereunder.”  SPCMA  concludes  that  the 
requirement  to  obtain  a  permit  prior  to 
the  storage,  handling  or  transportation 
of  cryogenic  liquids  is  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazmat  law  and  the  HMR  and  is, 
therefore,  preempted. 


ATA  supports  SPCMA’s  position. 

ATA  states  that  the  LACoC  applies  to 
the  transportation  of  cryogenic  liquids, 
including  loading,  unloading,  and 
storage  incident^  thereto,  in  interstate 
and  intrastate  commerce.  ATA  believes 
that  the  requirements  directly  conflict 
with  Federal  hazmat  law  and  the  HMR. 

The  Coimty  of  Los  Angeles  Fire 
Department  disagrees  with  SPCMA’s 
assertion  that  certain  provisions  within 
Title  32  apply  to  transportation  in 
commerce,  and  asserts  that  Title  32 
applies  to  fixed  facilities  that  “handle” 
hazardous  materials.  It  states  that,  under 
the  LACoC,  “transport”  is  defined  as 
“handle.”  It  explains  that  cryogenic 
liquids  arrive  at  a  manufacturing  facility 
via  railroad  tank  car,  and  the  contents 
are  unloaded  to  a  stationary  storage  tank 
at  the  facility.  As  the  need  arises,  the 
cryogenic  liquids  are  “transported”  via 
either  piping  or  containers  to  the  site  of 
use.  The  County  of  Los  Angeles  Fire 
Department  explains  that,  in  the  above- 
described  situation,  “  ‘transport’  can 
mean  the  transport  of  cryogenic  liquids 
to  processing  equipment  and  pressure 
vessels  from  a  distant  stationary 
pressure  storage  tank  via  piping  or  from 
a  portable  pressure  tank  that  is 
transported  to  the  processing  area.”  It 
submits  that  the  meaning  of  transport  in 
the  above  example  i$  quite  different 
from  that  set  forth  under  49  CFR  107.3, 
which  defines  “transportation”  as  “any 
movement  of  property  by  any  mode,  and 
any  loading,  imloading,  or  storage 
incidental  thereto.” 

(3)  Analysis.  SPCMA,  like  HASA  (in 
PDA-7 (R),  discussed  above  in  PD-9(R)), 
seeks  preemption  of  the  permit 
requirements  under  the  LACoC.  In  this 
instance,  a  permit  is  required  to 
produce,  store,  transport  on  site  or 
handle  cryogenic  fluids  in  excess  of 
specified  amounts.  SPCMA,  like  HASA, 
asserts  that  the  permit  requirements  are 
preempted  because  they  apply  to  a 
kcility’s  on-site  transportation  of 
hazardous  materials  and,  therefore,  are 
an  obstacle  to  accomplishing  and 
carrying  out  Federal  hazmat  law.  For  the 
reasons  enumerated  above  in  PD-8(R), 
Federal  hazmat  law  does  not  preempt 
the  LACoC  permit  requirements,  which 
implement  the  handling  requirements 
under  Chapter  6.95  of  the  California 
Health  and  SafeW  Code. 

b.  Definition/Classification  of 
Cryogenic  Fluids.  (1)  LACoC 
Requirements.  SPCMA  challenges  the 
following  nrovisions  of  LACoC  Title  32: 

§9.105  aefines  cryogenic  fluids  as 
those  fluids  that  have  a  normal  boiling 
point  below  150  degrees  fahrenheit. 

§  75.103(a)  specifies  that  cryogenic 
fluids  shall  be  classified  according  to 
Table  No.  75.103-A. 


2.  Discussion 
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Table  No.  75.103-A  classifies 
specified  cryogenic  fluids  as  either 
“flammable,”  “nonflammable,” 
Corrosive/Highly  Toxic”  or  “Oxidizer.” 

(2)  SPCMA’s  Arguments  and 
Summary  of  Conunents.  SPCMA  states 
that  the  definition  of  cryogenic  fluid  at 
LACoC  §  9.105  differs  from  the 
definition  of  cryogenic  liquid  contained 
at  49  CFR  173.115(g).  Specifically, 

§  9.105  defines  “ciy’ogenic  fluid”  as  “a 
fluid  that  has  a  normal  boiling  point 
below  150  degrees  fahrenheit.”  Section 
173.115(g)  defines  “cryogenic  liquid”  as 
“a  refrigerated  liquefied  gas  having  a 
boiling  point  colder  than  -  90  degrees 
Celsius  ( - 130  degrees  Fahrenheit)  at 
101.3  kPa  (14.7  psi)  absolute.”  SPCMA 
alleges  that  “it  is  impossible  to  comply 
virith  both  the  definition  in  the  LACoC 
and  the  definition  in  Title  49,  because 
the  LACoC  definition  includes 
additional  ‘hazardous  materials’  which 
are  not  classified  for  shipment  as 
‘cryogenic  liquids’  in  the  ‘Hazardous 
Materials  Table’  at  49  CFR  172.101.” 
SPCMA,  therefore,  concludes  that 
§  9.105  should  be  preempted  because  it 
applies  to  a  covered  subject  area — the 
designation  of  materials  as  hazardous — 
and  compliance  with  both  the  Federal 
and  local  requirement  is  impossible. 

With  respect  to  the  classification  of 
hazardous  materials,  SPCMA  states  that 
§  75.103  and  Table  75.103-A  provide  a 
classification  system  for  cryogenic 
fluids  that  is  in  addition  to  and  different 
from  the  HMR.  SPCMA  gives  several 
examples  of  how  the  LACoC 
classification  system  and  the  HMR 
classification  system  differ.  SPCMA 
concludes  that  Federal  hazmat  law 
preempts  §  75.103  and  Table  75.103-A 
because  those  provisions  apply  to 
hazardous  materials  classification,  a 
covered  subject,  and  are  not 
substantively  the  same  as  the  Federal 
requirement. 

The  County  of  Los  Angeles  Fire 
Department  opposes  preemption  of 
§  75.103  and  Table  75.103-A.  It  states 
that  “Title  32  [of  the  LACoC]  regulates 
the  handling  and  not  the 
transportjation]  (per  49  CFR  107.3)  of 
hazardous  substances  at  a  fixed  facility. 
The  chemical  classification  imder 
[Federal  hazmat  law  and  the  HMR] 
applies  to  transportation  and  does  not 
apply  to  ‘handling’  of  cryogenic  liquids 
within  a  fixed  facility.” 

(3)  Analysis.  The  designation  of 
materials  as  hazardous  and  the 
classification  of  hazardous  materials,  for 
purposes  of  transportation  in  commerce, 
are  exclusive  to  the  Federal 
Government.  See  49  U.S.C. 

5125(b)(1)(A).  Federal  hazmat  law 
provides  that  State,  local  and  Indian 
tribe  requirements  pertaining  to 


hazardous  materials  designation  and 
classification  for  purposes  of 
transportation  in  commerce  are 
preempted  if  they  are  not  substantively 
the  same  as  the  Federal  requirements  or 
are  not  otherwise  authorized  by  Federal 
law.  Id.  The  Federal  Government’s 
exclusive  role  in  hazardous  materials 
designation  and  classification  is  limited, 
however,  to  materials  that  are  in 
transportation  in  commerce.  Federal 
hazmat  law  provides  that  ‘’[t]he 
Secretary  of  Transportation  shall 
designate  material  *  *  *  or  a  group  or 
class  of  material  as  hazardous  when  the 
Secretary  decides  that  transporting  the 
material  in  commerce  in  a  particular 
amount  and  form  may  pose  an 
unreasonable  risk  to  health  and  safety  or 
property.”  49  U.S.C.  5103  (emphasis 
added). 

There  is  no  evidence  in  the  record 
that  Los  Angeles  County,  through 
LACoC  §  9.105,  is  attempting  to 
designate  additional  materials  as 
hazardous  for  purposes  related  to 
transportation  in  commerce. 
Furthermore,  there  is  no  evidence  in  the 
record  that  the  LACoC’s  classification 
system  for  cryogenic  fluids  is  applied  to 
materials  that  are  in  transportation  in 
commerce.  In  order  for  Federal  hazmat 
law  to  preempt  the  LACoC 
requirements,  the  LACoC  requirements 
would  have  to  apply  to  the 
transportation  of  hazardous  materials  in 
commerce,  or  loading,  unloading  or 
storage  incidental  thereto. 

The  LACoC’s  designation  of  certain 
materials  as  “cryogenic  fluids”  and  its 
classification  of  those  materials,  in 
conjunction  with  the  amount  of  the 
cryogenic  fluid  at  issue,  appear  from  the 
record  and  from  RSPA’s  review  of 
LACoC  Article  75  to  be  used  to 
determine,  among  other  things:  (1) 
whether  a  permit  is  required  under 
Article  4  of  Title  32,  Table  4.108-A;  and 
(2)  the  required  minimum  separation 
between  cryogenic  fluids  in  storage  on 
the  one  hand,  and  buildings,  public 
spaces,  and  other  hazardous  materials, 
on  the  other.  See  Table  75.303-A.  RSPA 
has  determined  that  Federal  hazmat  law 
does  not  preempt  the  LACoC  permit 
requirements  because  the  imderlying 
substantive  requirements  are  otherwise 
authorized  by  Federal  law.  Furthermore, 
consignee  storage  of  hazardous 
materials  is  not  regulated  under  Federal 
hazmat  law. 

Thus,  Federal  hazmat  law  does  not 
preempt  §  9.105,  §  75.103(a),  or  Table 
No.  75.103-A. 

c.  Hazard  Communication.  (1)  LACoC 
Requirements.  SPCMA  challenges  the 
following  provisions  of  LACoC  Title  32: 

§  75.108  requires  that  warning  labels 
and  signs  be  posted  on  containers  and 


equipment  at  locations  prescribed  by 
the  fire  chief. 

§  75.205  states  that  containers  must  be 
identified  by  the  attachment  pf  a 
nameplate  in  an  accessible  place 
marked  as  authorized  by  nationally 
recognized  standards  (as  set  forth  at 
§  2.304(b))  or  DOT  regulations. 

§  75.602(a)  indicates  that  vehicles 
transporting  cryogenic  fluids  and 
subject  to  Title. 32  must  be  “placarded 
at  the  front,  rear  and  on  each  side 
identifying  the  product.”  Placards  must 
have  letters  not  less  than  two  inches 
high  using  approximately  a  Vs  inch 
stroke.  Abbreviations  are  not  permitted. 
Vehicles  also  must  bear  other  placards 
required  by  DOT. 

(2)  SPCMA’s  Arguments  and 
Sununary  of  Comments.  SPCMA  states 
that  §  75.108  requires  fixed  facilities  to 
post  warning  labels  and  signs  on 
containers  and  equipment  and  at 
locations  prescribed  by  the  fire  chief. 
SPCMA  asserts  that  the  phrase  “warning 
labels  and  signs”  includes  labeling, 
marking  and  placarding  of  cryogenic 
liquid  containers.  SPCMA  further 
asserts  that  the  LACoC  does  not  specify 
the  particular  requirements  for  labeling, 
marking  and  placarding  and  that, 
therefore,  SPCMA  cannot  compare  the 
LACoC  requirements  with  Federal 
hazmat  law  and  HMR  requirements  in 
order  to  ascertain  whether  they  are 
substantively  the  same.  SPCMA  also 
alleges  that  Afferent  fire  chiefs  in 
different  jurisdictions  “are  likely  to 
have  different  requirements.”  SPCMA 
concludes  that  the  requirements  under 
§  75.108  are  preempted  because  they 
apply  to  a  covered  subject — labeling, 
marking  and  placarding  of  hazardous 
materials — and  are  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazmat  law  and  the  HMR. 

SPCMA  states  that  §  75.205  requires 
that  nameplates  be  attached  to 
containers  “as  authorized  by  nationally 
recognized  standards  or  DOT 
regulations.”  SPCMA  asserts  that 
“nationally  recognized  standards”  may 
or  may  not  be  substantively  the  same  as 
requirements  under  the  HMR.  SPCMA 
states  that  §  75.205  is  preempted 
because  it  applies  to  containers  used  for 
the  transportation  of  cryogenic  liquids — 
a  covered  subject  area. 

SPCMA  states  that  the  vehicle 
placarding  requirements  imder  §  75.602 
cU'e  in  addition  to,  and  different  from. 
Federal  requirements.  Furthermore, 
SPCMA  asserts  that  §  75.602(a)  confuses 
the  requirements  for  “marking”  and 
“placarding.”  SPCMA  states  that 
“  ‘[pjlacarding’  is  required  in  the  LACoC 
where  neither  ‘placarding’  nor  ‘marking’ 
is  required  by  Federal  regulation.  In  the 
LACoC,  placarding  is  required  for  all 
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shipments  of  cryogenic  liquids, 
irrespective  of  quantity  being 
transported.  (Under  the  HMR,) 
placarding  is  not  required  for  shipments 
of  1,000  pounds  or  less  for  2.1  and  2.2 
materials.  All  shipments — irrespective 
of  quantity — of  2.3  material  require 
placarding.” 

SPCMA  also  states  that  the 
“placarding”  requirement  at  75.602(a) 
actually  appears  to  be  a  “marking” 
requirement  addressed  in  Subpart  D  of 
49  CFR  Part  172.  SPCMA  states  that 
§  75.602(a)  requires  “  ‘placarding’  on  all 
vehicles  transporting  any  quantity  of 
cryogenic  liquids,  and  that  ‘placarding’ 
includes  ‘placards’  and  ‘markings.’  ” 
SPCMA  concludes  that  the  requirements 
at  §  75.602(a)  are  in  addition  to  and 
different  from  Federal  requirements,  in 
that  placarding  is  required  under  the 
LACoC  “at  times  when  and  at  places 
where  there  is  no  Federal  requirement.” 
SPCMA  asserts  that  §  75.602(a) 
requirements  pertain  to  a  covered 
subject  area  and  are  not  substantively 
the  same  as  the  Federal  reqmrements. 
SPCMA,  therefore,  requests  that  the 
requirements  be  preempted.  SPCMA 
also  alleges  that  the  §  75.602(a) 
requirements  “fail”  the  dual  compliance 
test. 

The  County  of  Los  Angeles  Fire 
Department  opposes  preemption  of 
§  75.602(a).  stating  that  the  placarding 
requirements  under  the  LACoC  apply  to 
the  on-site  handling  of  hazardous 
materials  and  not  the  transportation  of 
hazardous  materials  in  commerce. 

(3)  Analysis.  The  record  does  not 
reflect  that  the  labeling,  nameplating 
and  placarding  requirements  under 
§§  75.108,  75.205,  and  75.602(a), 
respectively,  are  applied  to  hazardous 
materials  that  are  in  transportation  in 
commerce  and,  consequently,  regulated 
under  Federal  hazmat  law  and  the  HMR. 
These  regulations  appear  to  apply  to 
hazardous  materials  stored  and 
transported  at  facilities  for  consumption 
in  manufacturing  processes.  As  stated 
throughout  this  determination.  Federal 
hazmat  law  and  the  HMR  do  not  apply 
to:  (1)  hazardous  materials  that  are 
stored  at  a  consignee’s  facility;  or  (2)  the 
transportation  of  hazardous  materials 
exclusively  on  private  property. 
Therefore,  to  the  extent  that  the 
requirements  in  §§  75.108,  75.205  and 
75.602(a)  pertain  to  hazardous  materials 
that  are  stored  at  a  consignee’s  facility 
or  that  are  being  transported  exclusively 
within  that  facility,  they  do  not  conflict 
with  Federal  hazmat  law  and  are  not 
preempted. 

d.  Motor  Vehicles.  (1)  LACoC 
Requirements.  SPCMA  challenges  the 
following  provisions  of  LACoC  Title  32: 


§  75.602(b)  requires  that  vehicles 
transporting  cryogenic  fluid  be 
equipped  with  not  less  than  one 
approved-type  fire  extinguisher,  with  a 
minimum  rating  of  2-A:20-B:C. 

§  75.602(c)  requires  that  vehicles 
transporting  cryogenic  fluid  be 
equipped  with  adequate  chock  blocks. 

(2)  SPCMA’s  Arguments  and 
Summary  of  Comments.  SPCMA  notes 
that  49  CFR  177.804  requires  motor 
carriers  and  other  persons  subject  to  49 
CFR  Part  177  to  comply  with  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR).  SPCMA  states  that  the 
FMCSR,  at  49  CFR  393.95,  requires  a 
host  of  safety  equipment  on  all  power 
units,  e.g.,  fire  extinguishers,  spare 
fuses,  flares,  red  flags.  SPCMA  asserts 
that  because  “there  is  no  requirement 
(under  the  LACoC]  for  emergency 
equipment  other  than  fire  extinguishers 

*  *  *  the  (LACoC]  fire  extinguisher 
requirement  is  inconsistent  with  the 
Federal  requirements  contained  in 

*  *  *  49  CFR  393.95(a).”  SPCMA 
concludes  that  the  fire  extinguisher 
requirement  “fails  both  the  ‘obstacle’ 
and  ‘dual  compliance’  tests”  and  should 
be  preempted. 

SPCMA  does  not  address  the 
requirement  in  §  75.602(c)  that  vehicles 
transporting  cryogenic  fluid  be 
equipped  with  adequate  chock  blocks. 

No  commenter  specifically  addressed 
§  75.602(b)  or  §  75.602(c). 

(3)  Analysis.  SPCMA  does  not  allege 
and  the  record  does  not  reflect  that  the 
requirements  under  §  75.602(b)  or 

§  75.602(c)  are  applied  to  motor  vehicles 
that  transport  hazardous  materials  on 
other  than  private  property.  As  stated 
earlier.  Federal  hazmat  law  and  the 
HMR  apply  to  transportation  in 
commerce.  Groimd  transportation  is  “in 
commerce”  when  it  takes  place  on, 
across,  or  along  a  public  way.  Ground 
transportation  of  hazardous  material 
that  takes  place  entirely  on  private 
property  is  not  transportation  “in 
commerce,”  and  is  not  regulated  by 
Federal  hazmat  law  and  the  HMR. 

Thus,  Federal  hazmat  law  does  not 
preempt  LACoC  §  75.602(b)  or 
§  75.602(c)  to  the  extent  that  each 
applies  to  motor  vehicles  that  are 
transporting  hazardous  materials 
exclusively  on  private  property. 

e.  Packaging  Ehsign  ana  Construction. 

(1)  LACoC  Requirements.  SPCMA 
challenges  the  following  provisions  of 
LACoC  Title  32: 

§  75.105(a)  requires  that  containers, 
equipment  and  devices  used  for  the 
storage,  handling  and  transportation  of 
“cryogenic  fluids”  be  of  a  type,  material 
and  construction  approved  by  the  fire 
chief  as  suitable  for  that  use.  Approval 
is  based  on  satisfactory  evidence  that 


design,  construction  and  testing  are  in 
accordance  with  nationally  recognized 
standards.  Title  32,  §  2.304(b)  lists 
various  national  standards  and 
publications,  and  indicates  that  the 
most  recent  edition  or  supplement  may 
be  used;  included  in  that  list  is  Title  49, 
Code  of  Federal  Regulations,  Chapter  1, 
which  contains  the  HMR. 

§  75.105(b)  states  that  containers, 
equipment  or  devices  that  are  not  in 
compliance  with  recognized  standards 
for  design  and  construction  may  be 
approved  by  the  chief  on  presentation  of 
satisfactory  evidence  that  they  are 
designed  and  constructed  for  safe 
operation. 

(2)  SPCMA’s  Arguments  and 
Sununary  of  Comments.  SPCMA  notes 
that  the  term  “container”  is  defined  at 
§  75.102(b)  as  “any  cryogenic  vessel 
used  for  transportation,  handling  or 
storage.”  SPCMA  believes  the  term 
“container”  includes  all  containers  used 
for  both  storage  and  on-site 
transportation  of  cryogenic  liquids, 
including  portable  tanks,  cargo  tanks 
and  rail  cars.  SPCMA  further  notes  that 
the  fire  chief  has  discretionary  approval 
authority  under  §§  75.105  (a)  and  (b). 

SPCMA  specifically  requests  that 
three  issues  be  addressed  in  RSPA’s 
preemption  determination  regarding 
§§  75.105  (a)  and  (b): 

(1)  Can  the  chief  prohibit  the  use  of 
containers  for  the  transportation  of  cryogenic 
liquids,  which  he  has  not  approved,  and 
where  there  are  no  Federal  s{>ecincations? 

(2)  Can  the  chief  approve  containers  for  the 
transportation  of  cryogenic  liquids  (when 
those  containers]  are  different  from  those 
specified  in  Title  49  of  the  CFR? 

(3)  Can  the  chief  approve  containers  for  the 
transportation  of  cryogenic  liquids  which  are 
not  in  compliance  with  Federal 
specifications  where  Federal  specifications 
exist? 

SPCMA  states  that  the  fire  chief  is 
authorized  to  approve  containers  prior 
to  the  on-site  transportation  of  cryogenic 
liquids,  including  type,  material,  and 
construction,  absent  any  Federal 
requirements.  Furthermore,  SPCMA 
alleges  that  requirements  and 
s]>ecifications  are  likely  to  vary  from 
district  to  district,  depending  on 
requirements  and  specifications 
established  by  the  local  fire  chief. 
SPCMA  also  asserts  that  the  fire  chief  is 
authorized  to  approve  any  container  for 
on-site  transportation  wi^out  regard  to 
whether  the  container  is  constructed  in 
accordance  with  DOT  specifications. 
Consequently,  the  fire  chief  can  approve 
specifications  and  construction  of 
containers  that  are  in  addition  to, 
different  fiem,  or  not  approved  by  DOT 
SPCMA  concludes  that  the  requirements 
under  §§  75.105  (a)  and  (b)  should  be 
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preempted  by  the  Federal  hazmat  law 
because  they;  (1)  are  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazmat  law  and  the  HMR;  and  (2)  apply 
to  a  covered  subject  area  and  are  not 
substantively  the  same  as  the  Federal 
requirements. 

AT  A  agrees  with  SPCMA’s  position 
and  arguments  regarding  the  LACoC 
packaging  design  and  construction 
requirements  to  tlj^  extent  that  the 
requirements  “pertain  to  actual 
transportation  of  hazardous  materials." 
Nevertheless,  ATA  believes  that  the 
LACoC  requirements  are  not  in  conflict 
with  Federal  hazmat  law  and  the  HMR 
where  transportation  has  concluded. 
ATA  notes  fliat  “strict  storage  of 
materials  for  use  on  the  consignee’s 
property  is  not  governed  by  [Federal 
hazmat  law]  and  HMRs.  Regulations 
pertaining  to  storage  of  materials  are 
within  the  purview  of  [OSHA]  at  the 
Federal  level  and  similar  agencies 
within  the  states.” 

(3)  Analysis.  Federal  hazmat  law  and 
the  HMR  apply  to  the  design  and 
construction  of  containers  used  to 
transport  hazardous  materials  in 
commerce.  This  authority  is  exclusive  to 
the  Federal  Government.  See  49  U.S.C. 
5125(b)(1)(E).  Federal  hazmat  law 
provides  that  the  “design, 
manufacturing,  fabricating,  marking, 
maintenance,  reconditioning,  repairing, 
or  testing  of  a  package  or  container 
represented,  marked,  certified  or  sold  as 
qualified  for  use  in  transporting 
hazardous  material”  is  a  covered  subject 
area.  Id.  A  State,  local  or  Indian  tribe 
requirement  that  is  not  substantively  the 
same  as  the  Federal  requirements, 
therefore,  is  preempted  unless  otherwise 
authorized  by  Federal  law. 

The  packaging  design  and 
construction  requirements  under  the 
LACoC  apply  to  packagings  used  to 
transport  hazardous  materials  within 
the  gates  of  a  facility.  Federal  hazmat 
law  and  the  HMR  do  not  apply  to 
packagings  that  are  intended  for  use 
solely  on  private  property,  i.e., 
packagings  that  are  not  intended  for  the 
transportation  of  hazardous  materials  in 
commerce.  The  record  does  not  reflect 
that  the  containers,  equipment  and 
devices  regulated  under  §§  75.105  (a) 
and  (b)  .are  used  to  store,  handle  or 
transport  cryogenic  fluids  that  are  in 
transportation  in  commerce. 

Consequently,  Federal  hazmat  law 
does  not  preempt  §§  75.105  (a)  and  (b). 

3.  Ruling 

Based  on  the  above.  Federal  hazmat 
law  does  not  preempt  any  of  the 
following  provisions  of  Title  32  LACOC: 
§  4.108(c)(8),  §  9.105,  §  75.101, 

§  75.103(a).  Table  75.103-A.  §  75.104, 


§§  75.105  (a)  and  (b).  §  75.108,  §  75.205, 
and  §§  75.602  (a),  (b)  and  (c). 

D.  PD-ll(R)  (Docket  PDA-1 1(R)) 

Los  Angeles  County,  California 
Requirements  for  The  On-Site 
Transportation  of  Compressed  Cases 

Applicant:  Swimming  Pool  Chemical 
Manufacturers’  Association 
(SPCMA) 

Local  Laws  Affected;  Los  Angeles 
County  Code  (LACoC),  Title  32 
§4.108.c.7 

Summary:  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101- 
5127,  does  not  preempt  LACoC  §  4.108.7 
because  the  substantive  permit 
application  requirements  are  otherwise 
authorized  by  Federal  law,  specifically 
Title  III  of  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA  Title 
III),  42  U.S.C.  §§  11001  et  seq.  and 
§  112(r)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAA 
Amendments),  42  U  S.C.  7412(r). 

1.  Application  for  Preemption 
Determination 

On  January  12, 1993,  SPCMA  applied 
for  a  determination  that  Federal  hazmat 
law  preempts  the  permit  requirement 
under  LACoC  Title  32  as  it  applies  to 
the  on-site  transportation  of  compressed 
gases.  On  February  12, 1993,  the 
Research  and  Special  Programs 
Administration  (RSPA)  published  a 
Public  Notice  and  Invitation  to 
Comment  on  SPCMA’s  application  in 
the  Federal  Register,  58  FR  8488.  That 
Notice  set  forth  the  text  of  SPCMA’s 
application.  Following  publication  of 
this  Public  Notice,  comments  were 
submitted  by  the  American  Trucking 
Associations,  the  County  of  Los  Angeles 
Fire  Department,  and  the  Compressed 
Gas  Association.  Rebuttal  comments 
were  submitted  by  SPCMA. 

In  response  to  RSPA’s  October  14, 
1993,  Public  Notice  re-opening  the 
comment  period  in  Docket  PDA-ll(R), 
comments  were  submitted  by  SPCMA, 
HASA  and  the  County  of  Los  Angeles 
Fire  Department. 

2.  Discussion  Regarding  Permits 

a.  LACoC  Requirement.  SPCMA 
challenges  the  following  provision 
under  LACoC  Title  32: 

^  4.108.C.7  requiresua  permit  to  be 
obtained  from  the  Bureau  of  Fire 
Prevention  prior  to  engaging  in  the 
storage,  on-site  transportation, 
dispensing,  use  or  handling  of  a 
compressed  gas,  at  normal  temperatures 
and  pressures,  in  excess  of  specified 
amounts  listed  in  Table  4.108-A. 

b.  SPCMA’s  Arguments  and  Summary 
.  of  Comments.  SPCMA  states  that  a 


permit  is  required  “for  the  ‘on-site’ 
transportation  of  compressed  gases,  i.e., 
movement  on  property  owned,  leased, 
or  otherwise  under  the  control  of  the 
consignor,  consignee,  manufacturer, 
transporter,  etc.”  SPCMA  further  asserts 
that  “|i]n  almost  all  cases,  both  ‘loading' 
and  ‘unloading’  of  compressed  gases 
occur  ‘on-site.’  Therefore,  the  permit 
requirement  in  the  LACoC  is  applicable 
to  such  activities.” 

SPCMA  asserts  that  “tliere  is  no 
assurance  in  the  LACoC  that  a  permit 
can  be  obtained  from  the  bureau  of  fire 
prevention  and/or  obtained  without 
prior  compliance  with  the  LACoC. 
Moreover,  a  permit  can  be  revoked  or 
cancelled  where  a  change  in  ownership 
of  the  business  occurs,  change  in  use  of 
the  property,  noncompliance  with  the 
fire  code,  change  in  operations,  etc.” 
SPCMA  believes  that  “the  permit 
system  is  an  unauthorized  prior 
restraint  on  shipment  of  compressed 
gases  in  commerce  which  are 
presumptively  safe  based  on  compliance 
with  [Federal  hazmat  law  and  the 
HMR],  and  therefore,  constitutes  an 
obstacle  to  the  accomplishment  and 
execution  of  [Federal  hazmat  law].” 

The  County  of  Los  Angeles  Fire 
Department  opposes  preemption  of 
§  4.108.C.7,  stating  that  the  permit 
requirement  does  not  apply  to  the 
transportation  of  hazardous  materials  in 
commerce.  It  asserts  that; 

“transportation”  as  stated  in  49  CFR  107.3, 
means  any  movement  of  property  by  any 
mode,  and  any  loading,  unloading  or  storage 
incidental  thereto,  as  related  to  intrastate  and 
interstate  commerce.  Under  [Title  32  of  the 
LACoC]  the  •  •  •  meaning  of  transport  is 
defined  as  ‘handle.’  Title  32  *  *  *  regulates 
the  ‘storage,’  ‘handling’  and  ‘use’  of 
hazardous  substances,  materials  and  devices 
that  may  prove  to  be  hazardous  to  life  or 
property  in  the  use  or  occupancy  of  buildings 
or  premises.  [The  permit  requirement  for 
compressed  gases]  specifically  states  the 
exemption  of  the  permitting  requirement  for 
those  facilities  [where]  Federal  or  State 
regulations  apply. 

c.  Analysis.  In  PDA-7(R),  HASA 
challenged  LACoC  §4.108.c.7.  A 
discussion  of  the  LACoC  permit 
requirement  under  §  4.108.C.7,  and  the 
rationale  for  RSPA’s  finding  that  Federal 
hazmat  law  does  not  preempt 
§  4.108.C.7.  are  at  PD-^(R),  above. 

3.  Ruling 

Based  on  the  above.  Federal  hazmat 
law  does  not  preempt  §  4.108.7  because 
the  substantive  permit  application 
requirements  are  otherwise  authorized 
by  Federal  law,  specifically  SARA  Title 
III  and  §  112(r)  of  the  CAA 
Amendments. 
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III.  Appeal  Rights 

In  accordance  with  49  CFR 
107, 211(a),  ‘‘lajny  person  aggrieved”  by 
these  decisions  may  file  a  petition  for 
reconsideration  within  20  days  of 
service  of  this  decision.  Any  party  to 
these  proceedings  may  seek  review  of 
RSPA’s  decisions  “by  the  appropriate 
district  court  of  the  United  States  *  *  • 
within  60  days  after  such  decision 
becomes  final.”  49  App.  U.S.C.  1811(e). 

These  decisions  will  become  RSPA’s 
final  decisions  20  days  after  service  if 
no  petition  for  reconsideration  is  filed 
within  that  time.  The  filing  of  a  petition 
for  reconsideration  is  not  a  prerequisite 
to  seeking  judicial  review  of  the 
decision  under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of 
these  decisions  is  filed  within  20  days 
cf  ser\'ice,  the  action  by  RSPA’s 
Associate  Administrator  for  Hazardous 
Materials  Safety  on  the  petition  for 
reconsideration  will  be  RSPA’s  final 
decision.  49  CFR  107.211(d). 


Issued  in  Washington,  D.C.  on  February  7, 
1995. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A — Statutory  and  Regulatory 
Provisions  at  Issue  in  PD-8(R),  PD-9(R),  PD- 
10(R)  and  PD-ll(R) 

A.  PD-8(R) — (Docket  PDA-9(R))  California 
Health  and  Safety  Code,  Chapter  6.95 

25501.3.  Additional  definition  of  “Handle” 
"Handle”  also  means  the  use  or  potential 
for  use  of  a  quantity  of  hazardous  material  by 
the  connection  of  any  marine  vessel,  tank 
vehicle,  tank  car,  or  container  to  a  system  or 
process  for  any  purpose  other  than  the 
immediate  transfer  to  or  from  an  approved 
atmospheric  tank  or  approved  portable  tank. 
25503.7.  Railroad  car,  marine  vessel,  or  tank 
truck  at  same  facility  30  days;  stored 

(a)  When  any  hazardous  material  contained 
in  any  rail  car,  rail  tank  car,  rail  fi'eight 
container,  marine  vessel,  or  marine  freight 
container  remains  within  the  same  railroad 
facility  or  business  facility  for  more  than  30 
days,  or  a  business  knows  or  has  reason  to 
know  that  any.  rail  car,  rail  tank  car,  rail 
freight  container,  marine  vessel,  or  marine 


freight  container  containing  any  hazardous 
material  will  remain  at  the  same  railroad 
facility,  marine  facility,  or  business  facility 
for  more  than  30  days,  the  hazardous 
material  is  deemed  stored  at  that  location  and 
for  purposes  of  this  chapter  and  subject  to  the 
requirements  of  this  chapter. 

(b)  Subdivision  (a)  does  not  apply  to  a 
marine  vessel  while  under  construction, 
repair,  modernization,  or  retrofitting  while 
located  in  a  ship  repair  facility. 

(c)  Notwithstanding  Section  25510,  a 
business  handling  hazardous  materials  or 
hazardous  substances  which  are  stored  in  a 
manner  subject  to  subdivision  (a)  shall 
inunediately  notify  the  administering  agency 
whenever  a  hazardous  material  is  stored  in 

a  rail  car,  rail  tank  car,  rail  freight  container 
marine  vessel,  or  marine  freight  container 
(Amended  by  Stats.  1991,  Ch.  1128.) 

B.  PD-9(R) — (Docket  PDA-7(R))  Los  Angeles 
County  Code,  Titles  2  and  32 

Title  2 

Section  2.20.140  Annual  fees  to  be  paid  by 
handlers  of  hazardous  materials. 

The  annual  fee  required  to  be  paid  to  the 
county  by  every  handler  of  hazardous 
materials  for  the  administration  and 
enforcement  of  the  provisions  of  the  Act  shall 
be  as  follows; 


Fee  group 


Total  quantity  of  hazardous  materials  handled  at  any  one  time  during  the  retotal  quantity  of  hazardous  materials 
handled  at  any  one  time  during  fee  group  the  reporting  year 


Annual  fee 


I 


III 


IV 


Minor  Handler  . 

55-500  gallons  or 

500- 5,000  pounds  or 
200-2,000  cubic  feet 

Moderate  Handler  . . . 

501- 2,750  gallons  or 
5,001-25,000  pounds  or 
2,001-10,000  cubic  feet 

Major  Handler  . 

2,751  and  over  gallons  or 
25,001  and  over  pounds  or 
10,0001  and  over  cubic  feet 

Major  Handler— Large  Volume  . 

(a)  50,000  gallons  and  over  or 

(b)  500,000  pounds  and  over  or  ~  .. 

(c)  200,000  cubic  feet  and  over  or 

(d)  A  total  quantity  of  two  or  more  hazardous  materials  when  expressed  in  or  converted  to  pounds  that  is  500,000 
pounds  or  greater,  AND 

(e)  Which  is  either  a  refinery,  chemical  plant,  distillery,  bulk  plant,  or  terminal  as  defined  herein. 


$110.00 


330.00 


/70.00 


2,650.00 


The  following  definitions  govern  the  construction  of  this  Section  2.20.140: 

"Refinery”  means  a  plant  in  which  flammable  or  combustible  liquids  are  produced  on  a  commercial  scale  from  crude  petroleum,  natural  gaso¬ 
line,  or  other  hydrocarbon  sources. 

"Chemical  plant”  means  a  large  integrated  plant  or  that  portion  of  such  a  plant  other  than  refinery  or  distillery  where  liquids  are  produced  by 
chemical  reactions  or  used  in  chemical  reactions. 

"Distillery”  means  a  plant  or  that  portion  of  a  plant  where  liquids  produced  by  fermentation  are  concentrated,  and  where  the  concentrated 
products  may  also  be  mixed,  stored,  or  packaged. 

"Bulk  plant  or  terminal”  means  that  portion  of  a  property  where  liquids  are  received  by  tank  vessel,  pipelines,  tank  car,  or  tank  vehicle,  and 
are  stored  or  blended  in  bulk  for  the  purpose  of  distributing  such  liquids  by  tank  vessel,  pipeline,  tank  car,  tank  vehicle,  portable  tank,  or 
container. 


V 


Exempt  Handler  . 

Less  than  55  gallons  and 
Less  than  500  pounds  and 
Less  than  200  cubic  feet 


No  tee 


Exception: 


UndergrourKi  fuel  tanks  regardless  of  quantity. 


Annual  fee 
$110.00 
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Fee  group 

Total  quantity  of  hazardous  materials  handled  at  any  one  time  during  the  retotal  quantity  of  hazardous  materials 
handled  at  any  one  time  during  fee  group  the  reporting  year 

Annual  fee 

Exemption:  Every  governmental  agency  shall  comply  with  the  reporting  requirements  established  by  the  county  administering  agency  relating  to 
hazardous  materials  under  the  Act  but  every  governmental  agency  is  exempt  from  the  annual  fee  required  to  be  paid  under  this  Section 
2.20.140. 

(Ord.  90-0109  §3.1990:  Ord.  89-0055  §1.1989:  Ord.  87-0001  §1  (part).  1987.) 


2.20. 1 50  Additional  fees — Acutely 
hazardous  substances. 

Every  handler  of  an  acutely  hazardous 
material,  shall  in  addition  to  the  fee  specified 
in  Section  2.20.140,  be  required  to  pay  an 
annual  fee  to  the  county  for  the 
administration  and  enforcement  of  acutely 
hazardous  materials  registration,  risk 
assessment,  and  risk  mitigation  in 
accordance  with  compliance  under  the  Act. 
This  fee  shall  be  calculated  as  follows: 

AHM  Fee  =  Base  Administrative  Fee  +  RMPP 
Risk  Factor  Fee 
Where: 

-The  base  administrative  fee  shall  be 
charged  each  handler  of  one  or  more  acutely 
hazardous  materials  or  mixtures  containing 
an  acutely  hazardous  material  handled  in 
quantities  equal  to  or  greater  than  the 
threshold  planning  quantities  specified  in 
Section  25536  of  the  Act,  as  follows; 

1-3  AHMs  =  $50 

4  or  more  AHMs  =  $100 

And 

RMPP  Risk  Factor  Fee  =  Rate  Factor  x 
Handler  Risk  Units 

Where: 

The  county  rate  factor  shall  be. calculated 
as  the  county  RMPP  program  cost  (the  cost 
base  for  which  is  defined  in  Section 
2.20.170),  minus  the  total  of  the  handler  base 
administrative  fees,  divided  by  the  total 
county  risk  units. 

Rate  Factor  =  County  RMPP  Program  Cost — 
Total  Base  Admin.  Fees+Total  County 
Risk  Units 

The  total  county  risk  units  is  determined 
by  adding  the  risk  units  for  each  AHM 
registered  in  the  county.  The  number  of  risk 
units  for  each  AHM  is  equal  to  the  total 
reported  daily  maximum  quantity  in  pounds 
divided  by  the  assigned  TPQ  for  that  AHM. 
For  the  1990-91  fiscal  year,  the  county  RMPP 
program  cost  is  $547,871,  the  total  base 
administrative  fees  is  $38,650,  the  total 
county  risk  units  is  885,629  and  the  rate 
factor  is  $0.57498 

And: 

The  handler  risk  units  are  determined  by 
adding  risk  units  for  each  AHM  required  to 
be  registered  by  each  handler. 

Any  “Third  Party  Technical  Review” 
required  by  the  administering  agency  shall  be 
a  cost  paid  by  the  handler. 

Exemption: 

Every  governmental  agency  shall  comply 
with  the  reporting  requirements  established 
by  the  county  administering  agency  relating 
to  AHMs  under  the  Act,  but  every 
governmental  agency  is  exempt  from  the 
annual  fee  required  to  be  paid  under  this 
Section  2.20.150. 

(Ord.  90-0190  §4. 1990.) 


2.20. 1 60  Late  submission  fee. 

A  late  submission  fee  shall  apply  to  the 
filing  requirements  of  both  the  business  plan 
and  inventory  and  to  the  AHM  registration 
requirements  as  follows: 

Each  handler  submitting  the  required 
hazardous  materials  business  plan  or 
inventory  documents  after  January  1st  of 
each  year  or  of  each  second  year  as  specified 
in  Section  2.20.130  and  each  AHM  handler 
submitting  the  required  AHM  registration 
documents  after  January  1st  of  each  year 
shall  be  levied  a  late  submission  fee 
commensurate  to  the  additional 
administrative  costs  as  determined  by  the 
administering  agency  and  approved  by  the 
auditor-controller.  Said  late  submission  fee 
shall  be  $230  for  the  1990-91  fiscal  year. 
(0rd.'90-0190  §  5, 1990.) 

2.20.170  Fee  schedule — Annual 
adjustment  procedure. 

Beginning  with  the  1991-92  fiscal  year,  the 
schedule  of  fees  contained  in  Sections 
2.20.140  through  2.20.160  inclusive  shall  be 
adjusted  annually  by  the  following 
procedure: 

The  annual  adjustment  shall  be  the  result 
of  computing  the  change  in  the  annualized 
cost  to  the  administering  agency  of 
administering  the  program,  where 
“annualized  cost”  is  defined  as  the  program 
cost  which  includes  applicable  salary’, 
employee  benefits  and  overhead  calculated 
from  rates  contained  in  the  administering 
agency’s  rate  package,  as  approved  by  the 
auditor-controller. 

Program  Cost=^Hazmat  Section  Personnel 
Salaries+Employee  Benefits+Overhead 

The  program  cost  is  annually  re-allocated 
among  handlers  based  upon: 

(A)  Disclosure  Unit — The  number  of 
handlers  in  each  fee  group  and  time  involved 
in  processing  the  required  documents  in  each 
group. 

(B)  RMPP  Unit — Total  county  risk  units 
and  each  handlers  risk  units. 

Where; 

Disclosure  unit  is  the  unit  assigned  to 
administer  the  hazardous  materials 
disclosure  program  (Section  2.20.140),  and 
RMPP  unit  is  the  unit  assigned  to  administer 
the  AHM  registration  and  risk  management 
and  prevention  programs  (Section  2.20.150). 
(Ord.  90-0190  §6,  1990.) 

TITLE  32 
§4.108. 

A  permit  shall  be  obtained  from  the  bureau 
of  fire  prevention  prior  to  engaging  in  the 
following  activities,  operations,  practices  or 
functions;  *  *  * 

C.7.  Compressed  gases.  To  store,  transport 
on  site,  dispense,  use  or  handle  at  normal 
temperatures  and  pressures  compressed  gases 


in  excess  of  the  amounts  listed  in  Table  No. 
4.108.A. 


Table  No.  4.1  08-A.— Permit 
Amounts  for  Compressed  Gases’ 


Type  of  gas 

Amount 

Corrosive  . . 

Any  amount. 

Flammable  (except 

200  cubic  feet. 

cryogenic  fluids  and 

liquefied  petroleum 

gases). 

Highly  toxic  . 

Any  amount 

Inert . 

6,000  cubic  feet. 

Oxidizing  (including  oxy- 

500  cubic  feet. 

gen). 

Pyrophoric . 

Any  amount. 

Radioactive . 

Any  amount. 

Toxic  . 

Any  amount 

Unstable  (reactive)  . 

Any  amount. 

’  See  Articles  74,  80  and  82  for  additional 
requirements  and  exceptions. 

§79.809. 

(b)  Storage  Tanks.  Class  1,  II  or  III  liquids 
-  shall  be  transferred  from  a  tank  vehicle  or 

tank  car  only  into  an  approved  atmospheric 
tank  or  approved  portable  tank. 

(c)  Time  Limit.  Tank  vehicles  and  tank  cars 
shall  be  unloaded  as  soon  as  possible  after 
arrival  at  point  of  delivery  and  shall  not  be 
used  as  storage  tanks.  Tank  cars  shall  be 
unloaded  only  on  private  sidings  or  railroad 
siding  facilities  equipped  for  transferring  the 
liquid  between  tank  cars  and  permanent 
storage  tanks.  Unless  otherwise  approved  by 
the  chief,  a  tank  car  shall  not  be  allowed  to 
remain  on  a  siding  at  point  of  delivery  for 
more  than  24  hours  while  connected  for 
transfer  operations. 

(f)  Attendant.  The  operator  or  other 
competent  person  shall  be  in  attendance  at 
all  times  while  a  tank  vehicle  or  tank  car  is 
discharging  cargo.  When  practical,  the  tank 
vehicle  or  tank  car  shall  be  positioned  such 
that  the  operating  controls  and  the 
discharging  end  of  the  hoses  are  both  in  view 
of  the  operator  or  other  competent  person. 

§80.101. 

(a)  General.  Prevention,  control  and 
mitigation  of  dangerous  conditions  related  to 
storage,  dispensing,  use  and  handling  of 
hazardous  materials  and  information  needed 
by  emergency  response  personnel  shall  be  in 
accordance  with  this  article. 

Exceptions;  1.  Off-site  hazardous  materials 
transportation  in  accordance  with  DOT 
requirements.  •  *  * 

(b)  Material  Classification.  Hazardous 
materials  are  those  chemicals  or  substances 
defined  as  such  in  Article  9.  See  Appendix 
VI-A  for  the  classification  of  hazard 
categories  and  hazard  evaluations. 
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Exception:  For  the  purpose  of  this  article, 
carcinogens,  irritants  and  sensitizers  do  not 
include  commonly  used  building  materials 
and  consumer  products  which  are  not 
otherwise  regulated  elsewhere  in  this  code. 

The  classification  system  referenced  in 
Division  II  shall  apply  to  all  hazardous 
materials  regulated  elsewhere  in  this  code. 

§80.103. 

(a)  General.  Permits  are  required  to  store, 
dispense,  use  or  handle  hazardous  material 
in  excess  of  quantities  specified  in  Section 
4.108. 

A  permit  is  required  when  a  material  is 
classified  as  having  more  than  one  hazard 
category  if  the  quantity  limits  are  exi  eeded 
in  any  category. 

Permits  are  required  to  install,  repair, 
abandon,  remove,  place  temporarily  out  of 
service,  close  or  substantially  modify'  a  ' 
storage  facility  or  other  area  regulated  by  this 
article.  See  also  Sections  80.110  and  80.111. 

(b)  Hazardous  Materials  Business  Plan.  1. 
Applicatiun.  Each  application  for  a  permit 
required  by  this  article  shall  include  a 
hazardous  materials  business  plan  (HMBP)  in 
accordance  with  Part  2  of  Chapter  2.20  of 
Title  2  of  this  code.  (2) — Reporting.  Every 
business  shall  comply  with  the  reporting 
requirements  as  set  forth  in  Part  2  of  Chapter 
2.20  of  Title  2  of  this  rode. 

(c)  Hazardous  Materials  Inventory 
Statement.  Each  application  for  a  permit 
required  by  this  article  shall  include  a 
hazardous  materials  inventory  statement 
(HMIS)  in  accordance  with  Part  2  of  Chapter 
2.20  of  Title  2  of  this  code. 

(d)  Risk  Management  and  Prevention 
I’rogram.  Every  business  shall  comply  with 
the  requirements  as  set  forth  in  Part  2  of 
Chapter  2.20  of  this  code. 

(e)  Emergency  Information.  Hazardous 
materials  business  plans,  risk  management 
prevention  programs  and  hazardous 
materials  inventory  statements  shall  be 
posted  in  an  approved  location  and 
immediately  available  to  emergency 
responders.  The  chief  may  require  that  the 
information  be  posted  at  the  entrance  to  the 
occupancy  or  property.  (Ord.  03-0044  §  100, 
1093.) 


§80.201. 

Hazardous  materials  shall  be  divided  into 
hazard  categories.  The  categories  include 
materials  regulated  under  this  article  and 
materials  regulated  elsewhere  in  this  code. 

§80.202. 

(a)  Physical  Hazards.  The  materials  listed 
in  this  subsection  are  classified  as  physical 
hazards.  A  material  with  a  primary 
classification  as  a  physical  hazard  can  also 
present  a  health  hazard. 

1.  Explosives  and  blasting  agents,  regulated 
elsewhere  in  this  code. 

2.  Compressed  gases,  regulated  in  this  article 
and  elsewhere  in  this  code. 

3.  Flammable  and  combustible  liquids 
regulated  elsewhere  in  this  code. 

4.  Flammable  solids. 

5.  Organic  peroxides. 

6.  Oxidizers. 

7.  Pyrophoric  materials. 

8.  Unstable  (reactive)  materials. 

0.  Water-reactive  solids  and  liquids. 

10.  Cryogenic  fluids,  regulated  under  this 
article  and  elsewhere  in  this  code. 

(b)  Health  Hazards.  The  materials  listed  in 
this  subsection  are  classified  as  health 
hazards.  A  material  with  a  primary 
classification  as  a  health  hazard  can  also 
present  a  physical  hazard. 

1.  Highly  toxic  or  toxic  materials,  including 
highly  toxic  or  toxic  compressed  gases. 

2.  Radioactive  materials. 

3.  Corrosives. 

4.  Carcinogens,  irritants,  sensitizers  and  other 
health  hazards. 

§80.203. 

For  descriptions  and  examples  of  materials 
included  in  hazard  categories,  see  Appendix 
Vl-A. 

Appendix  VI-A — (available  in  RSPA  Dockets 
Unit) 

§80.301. 

(a)(2)  Quantities  exceeding  exempt 
amounts.  Storage  of  hazardous  materials,  in 
containers,  cylinder  and  tanks,  in  excess  of 
the  exempt  amounts  specified  in  Sections 
80.302  through  80.315  shall  be  in  accordance 
with  this  division.  Tank  vehicles  and  railroad 
tank  cars  shall  not  be  used  as- storage  tanks. 
Unloading  operations  shall  be  in  accordance 


with  Section  79.808  (sic)  (Should  read 
“Section  79.809”).  (Ord.  93-0044  §104, 

1993.) 

(b)(1)  Containers  and  Tanks.  Design  and 
construction.  Containers  and  tanks  shall  be 
designed  and  constructed  in  accordance  with 
nationally  recognized  standards.  See  Section 
2.304(b). 

§80.402. 

(b) (3)(G)(i)  (Indoor  dispensing  and  use) 
(Closed  Systems)  Special  requirements  for 
highly  toxic  and  toxic  compressed  gases. 
Ventilation  and  storage  arrangement. 
Compressed  gas  cylinders  in  use  shall  be 
within  ventilated  gas  cahinets,  laboratory 
fume  hoods,  exhausted  enclosures  or 
separate  gas  storage  rooms.  When  portable  or 
stationary  tanks  are  utilized  in  use  or 
dispensing,  they  shall  be  within  a  ventilated 
separate  gas  storage  room  or  placed  within  an 
exhausted  enclosure. 

(c) (8)(A)  (Exterior  Dispensing  and  Use) 
Special  requirements  for  highly  toxic  or  toxic 
compressed  gases.  Ventilation  and  storage 
arrangement.  When  cylinders  or  portable 
containers  are  used  out-of-doors,  gas  cabinets 
or  a  locally  exhausted  enclosure  shall  be 
provided. 

C.  PD-IO(R)— (Docket  PDA-IO(R)) 

LOS  ANGELES  COUNTY  CODE,  TITLE  32 

§4.108. 

(c)(8).  Ciy  ogens.  Except  where  federal  or 
state  regulations  apply  and  except  for  fuel 
systems  df  the  vehicle,  to  produce,  store  or 
handle  cryogens  in  excess  of  the  amounts 
listed  in  Table  No.  4.108-B. 


Cryogenic  Fluid  is  a  fluid  that  has  a  normal 
boiling  point  below  150'F. 

§75.101 

Storage,  handling  and  transportation  ol 
cryogenic  fluids  shall  be  in  accordance  with 
this  article. 

For  quantity  limits  for  storage  in  buildings, 
see  Section  80.311. 

§75.103. 

(a)  Classification.  Cryogenic  fluids  shall  be 
classified  according  to  Table  No.  75.1U3-A. 


§9.105. 


Table  No.  75.1  03-A.— Classification  of  Cryogenic  Fluids 


Flammable 

Nonflammable 

Corrosive/highly  toxic 

Oxidizer 

Carbon  Monoxide  . 

Air  . 

Carbon  Monoxide  . 

Fluorine. 

Deuterium'  . 

Argon  . 

Fluorine  . 

Nitric  oxide. 

Ethylene . 

Helium . 

Nitric  oxide  . 

Oxygen. 

Hydrogen  . 

Krypton  . 

Methane . 

Neon  . 

Nitrogen  . 

Xenon  . 

'  Heavy  hydrogen  is  treated  as  hydrogen  in  this  article. 


§75.104. 

For  a  permit  to  store,  handle  or  transport 
cryogens,  see  Section  4.108. 

Exception:  Permits  are  not  required  for 
vehicles  properly  eouipped  for  and  using 


cryogenic  fluids  as  the  primary  fuel  for 
propelling  the  vehicle  or  for  refrigerating  the 
lading. 


§75.105. 

(a)  General.  Containers,  equipment  and 
devices  used  for  the  storage,  handling  and 
transportation  of  cryogenic  fluids  shall  be  of 
a  type,  material  and  construction  approved 
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by  the  chief  as  suitable  for  such  use. 

Approval  shall  be  based  upon  satisfactory 
evidence  that  the  design,  construction  and 
test  are  in  accordance  with  nationally 
recognized  standards.  See  Section  2.304(b). 

(b)  Unidentified  Containers.  Containers, 
equipment  or  devices  which  are  not  in 
compliance  with  recognized  standards  for 
design  and  construction  may  be  approved  by 
the  chief  upon  presentation  of  satisfactory 
evidence  that  they  are  designed  and 
constructed  for  safe  operation. 

§75.108. 

Warning  labels  and  signs  shall  be  posted 
on  containers  and  equipment  and  at  locations 
prescribed  by  the  chief. 

§75.205. 

Containers  shall  be  identified  by  the 
attachment  of  a  nameplate  in  an  accessible 


place  marked  as  authorized  by  nationally 
recognized  standards  or  DOT  regulations.  See 
Section  2.304(b). 

§75.602. 

Vehicles  transporting  cryogenic  fluids  and 
subject  to  requirements  of  this  code  shall; 

(a)  Be  placarded  at  the  front,  rear  and  on 
each  side  identifying  the  product.  Placards 
shall  have  letters  not  less  than  2  inches  high 
using  approximately  a  5/8-inch  stroke. 
Abbreviations  shall  not  be  used.  In  addition 
to  the  placard  identifying  the  product, 
vehicles  shall  also  bear  other  placards 
required  by  DOT,  such  as  FLAMMABLE  GAS 
and  OXIDIZER. 

(b)  Be  equipped  with  not  less  than  one 
approved-type  fire  extinguisher,  with  a 
minimum  rating  of  2-A;20-B:C. 

(c)  Be  equipped  with  adequate  chock 
blocks. 


D.  PD-ll(R)— (Docket  PDA-ll(R)) 

LOS  ANGELES  COUNTY  CODE.  TITLE  32 

§4.108. 

A  permit  shall  be  obtained  from  the  bureau 
of  fire  prevention  prior  to  engaging  in  the 
following  activities,  operations,  practices  or 
functions:  •  •  • 

C.7.  Compressed  gases.  To  store,  transport 
on  site,  dispense,  use  or  handle  at  normal 
temperatures  and  pressures  compressed  gases 
in  excess  of  the  amounts  listed  in  Table  No. 
4.108-A. 

[FR  Doc.  95-3590  Filed  2-14-95;  8:45  am) 
BILUNG  CODE  4910-60-P 
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for  Reconsideration;  Notice 


8800 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Preemption  Determination  No.  PD-4(R); 
Docket  No.  PDA-«(R)] 

California  Requirements  Applicable  to 
Cargo  Tanks  Transporting  Flammable 
and  Combustible  Liquids;  Decision  on 
Petition  for  Reconsideration 

AGENCY:  Research  and  .Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  decision  on  petition 
for  reconsideration  of  administrative 
determination  of  preemption. 

PETITIONER:  California  Highway  Patrol 
(CHP). 

STATE  LAWS  AFFECTED:  California 
Vehicle  Code  (VC),  Division  14.7 
(sections  34000-34102),  and  California 
Code  of  Regulations  (CCR),  Title  13, 
Chapter  6,  Article  3  (sections  1160- 
1168)  and  Article  6  (sections  1190- 
1197). 

APPLICABLE  FEDERAL  REQUIREMENTS: 

Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180. 

MODE  AFFECTED:  Highway. 

SUMMARY:  RSPA’s  Associate 
Administrator  for  Hazardous  Materials 
Safety  is  denying  CHP’s  petition  for 
reconsideration  of  the  determination 
that  California’s  requirement  for  an 
annual  inspection  of  cargo  tanks  and 
portable  tanks  used  for  highway 
transportation  of  flammable  and 
combustible  liquids  was  preempted  by 
the  former  Hazardous  Materials 
Transportation  Act  (HMTA)  (since 
revised,  codified  and  enacted  without 
substantive  change  at  49  U.S.C.  5101  et 
seq.). 

This  decision  constitutes  RSPA’s  final 
action  on  the  July  27, 1992  application 
for  a  preemption  determination  filed  by 
Nalco  Chemical  Co.  (Nalco).  Any  party 
who  submitted  comments  in  Docket  No. 
PDA-6(R)  (including  the  applicant)  may 
seek  judicial  review  within  60  days  of 
this  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 

SVV.,  Washington,  DC  20590-0001. 
telephone  202-366-4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  California  Highway  Patrol  (CHP) 
administers  a  design,  registration,  and 


inspection  program  applicable  to  cargo 
tanks  and  portable  tanks  on  vehicles 
that  transport  flammable  and 
combustible  liquids  on  highways  within 
CaUfomia.  See  VC  Div.  14-7  and 
§  34001.  Excluded  ft-om  the  CHP’s  Cargo 
Tank  (CT)  program  are,  among  others,  a 
vehicle’s  own  fuel  tanks;  tanks  smaller 
than  120  gallons  (or  most  tanks  smaller 
than  500  gallons  that  meet  DOT 
specifications);  empty  tanks  (with  less 
than  120  gallons  of  residue);  and 
intermodal  IM  101  and  102  portable 
tanks  when  the  highway  portion  of  an 
interstate  shipment  is  less  than  25  miles 
from  an  “ocean  port  or  railroad  loading 
or  unloading  terminal.’’  VC  34003(a). 

See  also  the  discussion  in  Preemption 
Determination  (PD)  No.  4(R),  58  FR 
48933,  48934  (Sept.  20,  1993). 

In  July  1992,  Nalco  applied  for  a 
determination  that  the  HMTA 
preempted  major  portions  of  California’s 
CT  program.  Following  notice  of  Nalco’s 
application  in  the  Federal  Register,  57 
FR  38081  (Aug.  21, 1992),  and  the 
receipt  of  written  comments  finm  all 
interested  parties,  RSPA  issued  its 
determination  in  PD-4(R)  that  the 
former  HMTA: 

(a)  Preempted  California’s 
requirement  for  an  annual  inspection  of 
cargo  tanks  and  portable  tanks  used  for 
highway  transportation  of  flammable 
and  combustible  liquids,  as  that 
requirement  is  applied  and  enforced, 
because  any  wait  for  the  eirrival  of  State 
inspectors  from  another  location 
constitutes  an  "unnecessa^’’  delay; 

(b)  did  not  preempt  California’s 
requirement  for  an  annual  registration, 
as  applied  and  enforced,  because  there 
is  no  evidence  that  this  requirement 
creates  any  delays  separate  ft-om  the 
wait  for  an  inspection  to  be  conducted; 

(c)  did  not  preempt  California’s 
statute  authorizing  design  and 
construction  standards  for  cargo  tanks 
and  portable  tanks  used  to  transport 
flammable  and  combustible  liquids, 
because  there  is  no  evidence  that 
California  enforces  design  and 
construction  requirements,  with  respect 
to  tanks  meeting  DOT  specifications, 
that  are  not  substantively  the  same  as 
requirements  in  the  HMR;  and 

(d)  preempted  the  following  State 
marking  requirements,  when  applied  to 
DOT  specification  cargo  tanks  and 
portable  tanks,  because  they  are  not 
substantively  the  same  as  requirements 
in  the  HMR:  (1)  That  a  metal 
identification  plate  be  affixed  to  any 
tank  for  which  such  a  plate  is  not 
required  by  the  HMR  (13  CCR  1195);  (2) 
that  a  “CT  number”  be  marked  on  the 
tank  or  on  a  metal  identification  plate 
on  the  tank  (13  CCR  1194);  and  (3)  that 
a  certification  label  be  affixed  to  the 


tank  and  a  registration  certificate  be  } 

carried  in  a  waterproof  holder  i 

permanently  attached  to  portable  tanks 
(VC  34044  and  13  CCR  1193). 

RSPA  did  not  decide  whether  the  i 

former  HMTA  preempted  either:  (a)  ' 

California’s  registration  fees,  since  no 
party  contended  that  the  fees  are 
inequitable  or  used  for  purposes  other 
than  those  related  to  the  transportation 
of  hazardous  materials,  or  (b)  the 
requirement  that  the  remote  secondary 
control  for  internal  valves  be  clearly 
labeled  (13  CCR  1197),  in  the  absence  of 
any  evidence  that  Nalco  or  any  other 
party  submitting  comments  is  directly 
affected  by  this  requirement. 

RSPA’s  determination  did  not  address 
similar  California  registration, 
inspection  and  certification 
requirements  applicable  to  vehicles  and 
tanks  used  to  transport  hazardous 
wastes,  but  noted  that  these 
requirements  are  subject -to  the  same 
Federal  preemption  provisions  and  the 
general  principles  discussed  in  PD-4(R). 
RSPA  also  noted  that  its  determination 
did  not  consider  or  affect  State  motor 
vehicle  inspection  and  registration 
requirements  that  apply  to  all 
commercial  vehicles. 

Within  the  20-day  time  period 
provided  in  49  CFR  107.211(a),  CHP 
filed  a  petition  for  reconsideration  of 
RSPA’s  decision  in  PD-4(R).  CHP 
certified  that  it  had  mailed  a  copy  of  its 
petition  to  Nalco  and  all  others  who  had 
submitted  comments,  in  accordance 
with  49  CFR  107.211(c).  Four  parties 
responded  to  CHP’s  petition  for 
reconsideration:  Nalco,  National  Tank 
Truck  Carriers,  Inc.  (NTTC),  Chemical 
Waste  Transportation  Institute  (CWTI), 
and  the  3M  Corporation  (3M). 

In  Part  II  of  the  decision  in  PD-4(R), 
RSPA  set  forth  the  standards  for  making 
determinations  of  preemption  under  the 
former  HMTA  and  the  specific  statutory 
provisions  under  which  non-Federal 
requirements  governing  the 
transportation  of  hazardous  materials 
are  preempted.  58  FR  at  48934-35.  On 
July  5, 1994,  President  Clinton  signed 
Public  Law  103-272  which  extensively 
revised,  codified  and  enacted  without 
substantive  change  numerous  laws 
related  to  transportation.  The  former 
HMTA,  49  App.  U.S.C.  1801  et  seq.,  has 
been  repealed  and  replaced  by  49  U.S.C. 
Chapter  51  (5101  et  seq.), 

“Transportation  of  Hazardous  Material,” 
except  as  to  “proceedings  that  were 
begun  before  July  5, 1994.”  Accordingly, 
the  preemption  provisions  in  former  49 
App.  U.S.C.  1804  and  1811,  discussed  ' 
in  Part  II  of  PD-4(R),  remain  applicable 
to  RSPA’s  consideration  of  this  petition 
for  reconsideration.  However,  since 
Congress  made  no  substantive  change  in 
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passing  49  U.S.C  Chapter  51,  this 
decision  will  cite  to  the  preemption 
criteria  as  presently  set  forth  in  49 
U.S.C.  5125. 

11.  Petition  for  Reconsideration 

CHP’s  petition  seeks  reconsideration 
of  the  decision  in  PI>-4{R)  that  49  U.S.C. 
5125(a)  preempts  California's 
requirement  for  an  annual  inspection  of 
cargo  tanks  and  portable  tanks  used  to 
transport  flammable  and  combustible 
liquids.  It  does  not  contest  RSPA’s 
determination  that  49  U.S.C.  5125(b) 
preempts  certain  requirements  for 
marking  these  tanks,  although  CHP 
states  that  it  “will  petition  RSPA  for  a 
waiver  of  preemption”  as  to  the 
requirement  for  a  “metal  identification 
plate  on  a  non-spec  cargo  tank  (13  CCR 
1195).”  With  respect  to  the  annual 
inspection  requirement,  CHP  asks  for 
“correction  of  (three  alleged]  factual 
errors,”  and  it  asks  three  questions  for 
“written  clarification  of  the  application 
of  the  preemption  [determination].” 

First,  CHP  contends  that  there  was  no 
“current  substantive  evidence  that 
significant  delays  were  still  being 
experienced.”  According  to  CHP,  the 
comments  by  Union  Pacific  Railroad  Co. 
(UPRR)  and  CWTI  concerned  the 
separate  (but  similar)  requirements 
imposed  on  transporters  of  hazardous 
waste,  under  California’s  Hazardous 
Waste  Vehicle  and  Container  Inspection 
and  Certification  Program  (HWIC), 
rather  dian  the  delays  currently  being 
experienced  under  die  CT  Program.  CHP 
refers  to  the  availability  of  temporary 
registration  under  the  CT  program, 
which  supposedly  eliminates  the  delays 
experienced  in  the  HWIC  Program.  And 
it  reiterates  that  it  “has  more  than 
doubled  the  number  of  inspectors 
statewide  since  UPRR’s  comments  were 
made  *  *  *  and  invited  Nalco  to  update 
[its]  experience.” 

CHP  charges  that  comments  by  both 
Nalco  and  3M  are  “invalid,”  on  the 
ground  that  these  comments  did  not 
consider  changes  made  to  the  CT 
Program  between  1990  and  1993.  CHP 
alleges  that  the  Hazardous  Materials 
Advisory  Council  (HMAC)  and  NTTC 
did  not  provide  substantial  or 
substantive  evidence  of  a  burden  on 
commerce  or  an  obstacle  to  compliance 
with  the  Federal  hazardous  material 
transportation  law  and  the  HMR.  CHP 
also  cu-gues  that  comments  “about  the 
proliferation  of  other  states’  programs 
failed  to  address  the  addition  of  34120 
and  34121  VC  which  authorized 
reciprocity  with  CT  Programs  by  other 
States  and  the  Federal  Government.” 

Second,  CHP  asserts  that  RSPA  has 
improperly  interpreted  49  CFR 
177.853(a)  to  prohibit  “safety  related 


delays,  including  compliance  with 
mandatory  inspection  programs  [which] 
are  legitimate  reasons  for  delay.”  It 
argues  that  the  intent  of  this  regulation 
“was  to  balance  safe  transportation  of 
hazardous  materials  with  the  need  for 
their  expeditious  delivery,”  and  that 
RSPA’s  determination  “implies  that 
delays  for  any  reason  (other  than  as 
sped  fically  authorized)  ’  ’ — including 
bad  weather,  road  hazards,  driver  rest 
periods,  and  holidays — are 
“unnecessary.”  CHP  also  argues  that 
177.853(a)  should  not  apply  to  any 
delays  after  delivery  of  the  tank’s 
contents,  since  that  is  the  “point  of 
‘final  discharge  at  destination.’  ” 

Third,  CHP  states  that  RSPA  also  may 
not  clearly  understand — and  that  HMAC 
and  NTTC  failed  to  investigate  or 
address — California’s 

Temjmrary  registration  process  that  allows 
the  carrier  to  simply  forward  the  registration 
fees  via  a  telegraphic  money  order  and  carry 
a  copy  as  temporary  cargo  tank  registration 
for  up  to  10  days  (see  13  CXTR  1190.1(b))  as 
proof  of  registration. 

CHP  asserts  that  a  carrier’s  ability  to 
“obtain  a  temporary  cargo  tank 
registration  for  any  out-of-state  based 
cargo  tank  24  hours  a  day,  365  days  a 
year”  avoids  delays,  because  the 
temporary  registration  allows  the  tank  to 
enter  the  State,  he  unloaded,  and  then 
be  presented  for  inspection.  CHP 
continues  that  a  1992  amendment  to  the 
inspection  requirement  “allows  the 
carriers  to  fi-eely  move  a  tank  that 
contains  only  residue  throughout  the 
State  without  current  registration,”  so 
the  carrier  is  subject  to  citation  only  if 
it  reloads  the  tank  with  a  flammable  or 
combustible  liquid  after  failing  to  be 
inspected  within  10  days  of  entering 
CaUfomia. 

Besides  these  alleged  errors,  CHP  asks 
RSPA  to  answer  the  following  questions 
to  clarify  the  ruling  in  PI>-4(R): 

1.  Given  the  fact  that  the  HMTUSA  allows 
the  State  the  authority  to  require  a  cargo  tank 
registration  program  (separate  from  the 
inspection  program),  can  the  State  require 
some  form  of  proof  of  registration  be  carried 
with  the  packaging  (cargo  or  portable  tank) 
either  directly  on  the  packaging  or  carried  in 
the  vehicle  (or  vehicle  combination)? 

2.  Based  on  the  fact  that  HMTA  allows  the 
State  to  operate  a  registration  program,  can 
the  State  require  some  means  of  positively 
identifying  the  packa^ng  in  order  to  verify 
its  registration  (keeping  in  mind  that  nearly 
all  bulk  packagings  have  some  type  of  unique 
identifier)?  Please  note  that  non-sp>ecification 
(DOT)  packagings  which  require  no 
identification  are  the  central  issue. 

3.  Is  our  understanding  of  the  ruling 
correct  in  that  the  mandatory  inspection  and 
certification  is  only  preempted  fcM'  tanks 
based  out  of  California  (i.e.,  the  State  is  not 
preempted  from  requiring  a  mandatory 


inspection  of  tanks  based  in  California  as  the 
operators  of  these  tanks  have  adequate 
opportunity  to  have  the  tanks  inspected  prior 
(up  to  60  days  prior)  to  the  expiration  of  the 
previous  registration/certification)? 

III.  Comments  Responding  to  the 
Petition  for  Reconsideration 

Three  parties  submitted  comments 
opptosing  CHP’s  petition  for 
reconsideration:  Nalco,  NTTC,  and 
CWTI.  In  addition,  3M  stated  that  it  now 
uses  portable  tanks  that  are  no  longer 
covered  by  the  CMP  inspection 
requirement  (although  it  incurred  costs 
“in  reverting  to  drum  shipments  and 
back  to  portable  tanks  once  the 
amendment  became  effective”),  and 
thus  was  withdrawing  its  earlier 
comments. 

As  it  had  earlier,  Nalco  acknowledges 
“improvements  in  (Dalifomia’s 
registration  and  inspection  processing,” 
but  contends  that  “delays  continue  to  be 
encountered,  both  in  this  program  and 
in  the  immediately  parallel  program  on 
wastes.”  It  asserts  that  CHP’s  "focus  is 
misplaced,”  because  the  "primary  issue 
is  not  the  minutes  or  hours  of  delay  as 
they  affect  a  particular  tank  on  a 
particular  day  but,  rather,  whether  the 
delay  is  ‘unnecessary’  as  that  term  is 
used  in  the  regulations.”  Nalco 
contends  that  RSPA  has  not 
misinterpreted  49  CFR  177.853(a) 
because  “(e]xpeditious  delivery  is  a 
safety  issue,  not  a  commercial  one.” 

NTTC  disagrees  that  any  of  the  parties 
had  “confused”  the  requirements  of 
California’s  HWIC  and  CT  Programs  or 
that  there  was  any  error  from  an  alleged 
failure  to  respond  to  the  changes  in  the 
CT  Program  which  CHP  implemented 
between  1990  and  1993.  NTTC  quotes 
the  language  at  58  FR  48933  stating  that 
PD— 4(R)  “does  not  address”  the  HWIC 
Program,  and  it  asserts  that  RSPA 
properly  considered  “the  fact  patterns 
as  presented  in  the  original  petitions.” 

NTTC  contends  that  temporary 
registration  will  not  prevent  delays.  It 
states  that,  even  if  a  carrier’s 
headquarters  “telegraphs  a  money  order 
to  CHP,”  the  truck  may  depart  before 
confirmation  of  registratiem,  and 
“geography  and  time  zone  differences 
assure  that  the  driver  will  not  have  a 
copy  of  the  documentation.”  NTTC  also 
presents  situations  in  which  delays 
would  exceed  the  10-day  period 
permitted  for  inspection,  under  a 
temporary  registration: 

Truck  deliveries  may  be  made  durii^ 
weekends  or  at  hours  when  inspectors  are 
not  available.  Inspectors  take  holidays,  they 
call  in  sick  or  they  may  be  redispatched  to 
more  pressing  duties.  Surely  the  state  is  not 
asserting  that  a  vehicle  ^hang  around”  until 
such  contingencies  are  resolved? 
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NTTC  also  states  that  the  “reciprocity’ 
provisions”  in  the  CT  program  are 
illusory,  because  “CHP  failed  to  give  but 
one  example  of  another  state  joined  by 
such  provisions.”  According  to  NTTC, 
“the  extension  of  reciprocity  is 
discretionary.  There  are  no  readily- 
available  criteria  upon  which  a  carrier 
(or  even  another  state)  can  rely  to 
determine  whether  or  not  an  existing 
program  is  ‘reciprocal’  with  California.” 

CWTI  similarly  argues  that 
“reciprocity  has  not  materialized.”  It 
asserts  that  CHP’s  discussion  of  “factual 
errors”  and  “changes  to  the  CT 
program”  miss  the  point  of  the  decision 
in  PD-4(R);  “To  the  extent  [that]  CHP 
can  demonstrate  to  RSPA  that  its  CT 
program  no  longer  causes  ‘imnecessary’ 
delay,  the  CHP  may  begin  to  apply  and 
enforce  its  requirements.”  CWTI 
contends  that  CHP  has  not  eliminated 
unnecessary  delay,  even  by  hiring  more 
inspectors: 

The  unavailability  of  inspectors,  however, 
is  only  part  of  the  unnecessary  delay 
problem.  Delay  also  results  from  the  advance 
notification  of  hazardous  materials 
shipments  which  must  attend  all  inspections 
in  order  to  arrange  for  the  inspection  and 
routing  of  vehicles  and  bulk  packagings  to 
inspection  locations,  as  well  as  delays  which 
may  result  from  the  logistics  of  obtaining, 
completing,  and  filing  authorized 
documentation  of  vehicle/bulk  packaging 
registration  and  fees. 

CWTI  likens  delays  for  bad  weather 
and  holidays  to  “acts  of  God,”  and 
states  the  “key  point”  to  be  that  “state 
program  deficiencies  evidenced  by  a 
lack  of  inspectors  and/or  inspection 
locations  do  not  justify  delay  in  the 
transportation  of  hazardous  materials.” 
Citing  the  legislative  history  and 
findings  in  the  1990  amendments  to  the 
former  HMTA,  CWTI  argues  that 
unnecessary  delay  inhibits  safety,  not 
just  commerce.  Ajnd  it  states  that  RSPA 
is  the  proper  agency  to  balance  what 
CHP  asserts  are  competing  goals  of  “safe 
transportation”  and  “expeditious 
delivery.” 

CWn  initially  accepted  statements  in 
the  petition  for  reconsideration  that 
CHP  “  ‘routinely  find(s)  tanks  that  are 
not  in  compliance  with  the  HMR,’  ”  as 
short  as  one  day  after  certification  by  a 
DOT-registered  facility,  but  argued  that 
this  simply  proves  that  “any  inspection 
is  as  good  as  the  point  in  time  in  which 
it  is  conducted,”  and  “roadside 
inspections  are  vital  to  ensuring  the  safe 
transportation  of  hazardous  materials.” 
(In  supplemental  comments  dated 
November  17, 1993,  CWTI  disagreed 
with  CHP’s  statements  of  routinely 
finding  tanks  in  violation  of  the  HMR. 
based  on  data  in  the  Federal  Highway 
Administration’s  1992  Annual  Report. 


i 
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These  supplemental  comments  are  not 
necessary  for  reaching  a  decision  on 
CHP’s  petition  for  reconsideration.) 

CWTI  asserted  that,  rather  than 
proceeding  with  “unilateral  state 
action,”  CHP  should  provide  more 
specific  data  to  support  its  concern  that 
periodic  inspections  under  DOT’S 
regulations  are  inadequate. 

CWTI  finds  CHP’s  statements 
concerning  the  absence  of  temporary 
registration  under  the  HWIC  Program  is 
an  admission  that  “the  HWIC  program 
causes  ‘unnecessary  delay.’  ”  It  requests 
that  “RSPA  repeat  in  as  strong  of  terms 
as  possible  its  directive  that  the  CHP 
desist  applying  and  enforcing  the  HWIC 
program  in  a  manner  which  is 
inconsistent  with  the  principles 
contained  in  PD-4(R).”  CWTI  also  states 
that  RSPA  correctly  decided  that  49 
U.S.C.  5125(b)  preempts  California’s 
marking  requirements,  and  that  CHP 
should  have  “participate[d]  in  the 
formulation  of  federal  requirements  for 
the  marking/certification  of  cargo  tanks 
used  for  the  transportation  of  hazardous 
materials,”  in  RSPA’s  rulemaking 
Docket  No.  HM-183.  CWTI  notes  that 
RSPA  reached  no  conclusion  about  the 
registration  fees  under  the  CT  Program, 
and  comments  that  the  requirement  that 
fees  be  equitable,  in  former  49  App. 
U.S.C.  1811(b)  (reworded  as  “fair”  in  49 
U.S.C.  5125(g)),  is  generally  violated 
when  “fees  remain  unapportioned  for 
carriers  operating  in  interstate 
commerce.” 

Nalco,  NTTC  and  CWTI  all  challenge 
CHP’s  implicit  positions,  in  the 
questions,  that  it  would  be  appropriate 
to  require  proof  of  registration  to  “be 
transported  with  the  packaging  (cargo  or 
portable  tank)”  and  “some  means  of 
positively  identifying  the  packaging  in 
order  to  verify  its  registration.”  NTTC 
states  that  all  tanks  have  some  means  of 
identification;  “(ejven  non  specification 
cargo  tanks  have  ihN  numbers.”  Nalco 
agrees,  stating  that  as  part  of  the 
registration  process.  States  gather 
information  about  the  registrant  and  its 
equipment  and  can  “provide  it  directly 
to  their  inspectors  without  having  to 
decorate  the  interior  or  exterior  of  the 
vehicle  for  each  jurisdiction  for  the 
inspectors’  convenience.”  CWTI 
opposes  what  it  calls  CHP’s  “efforts  to 
reassert  a  linkage  between  specific 
vehicles  and  registration.”  It  alleges  the 
“burden  that  would  result  if  other  states 
insisted  on  unique  numbers  and 
shipping  paper  requirements,”  and 
refers  to  recommendations  of  a  working 
group  on  uniform  forms  and  procedures 
for  registration  and  permitting,  under  49 
U.S.C.  5119.  According  to  CWTI,  the 
working  group  has  recommended  State 
registration  of  hazardous  materials 


carriers,  not  specific  vehicles  or 
packagings. 

Nalco  and  NTTC  disagree  with  CHP’s 
conclusion  that  an  annual  inspection 
may  still  be  required  for  cargo  tanks  and 
portable  tanks  based  in  California.  They 
consider  that  the  decision  in  PD-4(R) 
applies  to  all  tanks  regulated  by  the 
HMR,  and  Nalco  comments  that,  “in 
light  of  the  anticipated  rule  in  Docket 
No.  HM-200,”  the  small  number  of 
tanks  presently  not  governed  by  the 
HMR  “does  not  warrant  the  confusion 
that  would  be  caused  by  a  State  program 
addressed  only  to  these  units.” 

IV.  Discussion 

As  discussed  in  PD-4(R),  Nalco’s 
original  challenge  to  California’s 
inspection  requirement,  in  1990,  was 
accompanied  by  an  affidavit  setting 
forth  specific  dates  that  “filled  incoming 
tanks”  were  held  waiting  the  arrival  of 
a  CHP  inspector,  “thereby  delaying 
delivery  to  customers.”  58  FR  at  48938. 
Two  parties  submitting  comments  in  the 
original  proceeding  (designated  IRA-53) 
provided  specific  time  periods  for  CHP’s 
delays  in  inspecting  taiiks:  Union 
Pacific  cited  waits  of  up  to  five  days  for 
inspections  at  its  intermodal  ramps 
(which  CHP  states  referred  only  to  tanks 
containing  hazardous  wastes),  and 
CWTI  stated  that  it  had  encountered 
“delays  of  two  to  three  days  for  an 
inspection”  of  tanks  used  for  hazardous 
wastes.  58  FR  at  48939. 

After  the  application  in  IRA-53  was 
returned  to  Nalco,  and  Nalco  petitioned 
for  an  administrative  determination  of 
preemption  pursuant  to  what  is  now  49 
U.S.C.  5125(d),  no  party  submitted 
further  information  as  to  the  specific 
periods  that  cargo  tanks  and  portable 
tanks  used  for  flammable  and 
combustible  liquids  were  being  delayed. 
Rather,  Nalco  stated  that 
“improvements  and  pre-payment 
options  have  speeded  the  issuance  of 
instructions  to  the  field  *  •  *,  but 
unnecessary  delays  are  still  encountered 
*  *  *  compounded  by  inspectorls’j 
schedules,  vacations  and  sick  leave.”  48 
FR  at  48938.  CHP  acknowledged  that 
some  delays  still  exist,  despite 
modifications  such  as  reducing  the 
number  of  tanks  subject  to  inspection, 
increasing  the  number  of  inspectors, 
establishing  inspection  stations  at  four 
port-of-entry  locations,  and  providing  a 
10-day  temporary  registration  that 
allows  a  carrier  to  enter  California  and 
deliver  its  load  before  being  inspected. 

At  no  time,  however,  in  its  prior 
comments  or  in  its  petition  for 
reconsideration,  has  CHP  contended 
that  it  has  eliminated  situations  where 
the  transportation  of  a  loaded  tank  must 
be  interrupted  and  wait  for  the  arrival 
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of  an  inspector.  Rather  CHP 
acknowledged,  in  its  opening  comments 
in  PDA-6(R).  that  “some  instances  have 
resulted  in  inspections  not  being 
performed  in  as  timely  a  manner  as  the 
('HP  or  industry  would  like  *  »  *  due 
to  lack  of  adequate  planning  on  the. part 
of  both  the  operator  and  the  CHP.”  In 
its  rebuttal  comments,  CHP  stated  that, 
with  the  “current  (inspection]  staff  and 
the  four  POE  facilities  we  can  inspect 
nearly  all  out-of-state  domiciled  cargo 
tanks  without  any  diversion  or  delays.” 

It  contended  that  the  remaining  delays 
encountered  in  performing  inspections 
are  reasonable,  justified  and  not 
“unnecessary”  based  on  the  number  of 
violations  found — as  CHP  again 
contends  in  its  petition  for 
reconsideration. 

RSPA’s  decision  in  PI>-4(R)  did  not 
ignore  safety,  but  rather  followed  tlie 
prior  inconsistency  rulings  in  which 
RSPA  consistently  found  that  the  safe 
transportation  of  hazardous  materials  is 
advanced  by  49  C.F.R.  177.853(a)  which 
prohibits  “unnecessary”  delays.  See  the 
discussion  at  58  FR  48939—41.  The 
argument  in  CHP’s  petition  for 
reconsideration  that  safety  justifies 
delays  does  not  provide  any  answer. 
Safety  has  been  alleged  as  the  basis  of 
every  non-Federal  requirement  that  has 
been  challenged,  and  considered  by 
RSPA,  since  the  former  HMTA  first 
provided  for  the  preemption  of 
"inconsistent”  State  and  local 
requirements. 

The  only  difference  cited  by  CHP  to 
distinguish  the  CT  inspection  program 
and  the  HWIC  program  applicable  to 
carriers  of  hazardous  waste  is  the 
availability  of  a  10-day  temporary 
registration  under  the  CTT  program  only. 
Whether  or  not  the  procedures  for 
temporary  registration  can  eliminate 
delays,  there  is  no  information  that  they 
have  eliminated  delays.  Moreover, 

NTTC  asserts  that  temporary  registration 
will  not  always  prevent  delays. 

The  CT  and  HWIC  inspection 
programs  appear  to  be  otherwise 
similar,  and  the  inspections  under  both 
are  conducted  by  CHP.  For  that  reason, 
RSPA  must  assume  that  waits 
experienced  by  transporters  of 
hazardous  waste  (such  as  UPRR  and 
CWTl)  are  representative  of  waits  faced 
by  an  interstate  carrier  of  flammable  or 
combustible  liquids,  when  that  carrier  is 
unable  to  obtain  a  temporary 
registration  or  plan  its  arrival  to  allow 
for  inspection  at  a  POE  location. 

In  addition,  CHP’s  admissions  that  it 
has  not  eliminated  situations  where 
loaded  tanks  must  wait  for  an  inspector 
to  arrive  to  conduct  an  inspection  make 
the  specific  number  of  days’  wait  cited 


by  UPRR  and  CWTI  unnecessary  for 
RSPA's  decision. 

The  decision  in  PD-4(R)  was  a  narrow 
one.  As  specifically  noted  there,  RSPA 
encoiu^ges  State  and  local  governments 
to  adopt  and  enforce  the  requirements 
in  the  HMR  through  inspections.  58  FR 
48949-41.  During  fiscal  1994,  DOT 
provided  grants  in  excess  of  $64  million 
to  all  States,  and  $3.2  million  to 
Clahfomia,  to  carry  out  inspections 
under  the  Federal  Motor  Carrier 
Assistance  Program.  See  generally  49 
CFR  Part  350  governing  grants  “to 
encourage  each  State  to  enforce  uniform 
motor  carrier  safety  and  hazardous 
materials  regulations  for  both  interstate 
and  intrastate  motor  carriers  and 
drivers.”  49  CFR  350.5. 

Moreover,  RSPA  agreed  with  all 
parties  that  the  time  involved  to 
conduct  a  tank  inspection  was 
reasonable,  and  not  unnecessary, 
including  any  time  waiting  one’s  “turn” 
for  an  inspector  already  present.  58  FR 
at  48941.  But  RSPA  found  that  forcing 
a  tank  to  wait  for  the  arrival  of  an 
inspector  from  another  location  was  an 
“unnecessary”  delay,  and  because 
California’s  CTT  program  was  not  free 
from  these  kinds  of  delays  it  created  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Federal  hazardous 
material  transportation  law  and  the 
HMR.  California  “may  not  require  an 
inspection  as  a  condition  of  travelling 
on  California’s  roads  when  the 
inspection  cannot  be  conducted  without 
delay  because  an  inspector  must  come 
to  the  place  of  inspection  from  another 
location.”  Id.  For  that  reason,  RSPA 
found  that  the  provision  now  codified  at 
49  U.S.C.  5125(a)  preempted  the 
inspection  requirement  in  VC  34060  and 
13  CCR  1192,  as  that  requirement  was 
being  applied  and  enforced. 

If  and  when  California  eliminates  the 
unreasonable  delays  in  its  inspection 
program,  that  requirement  will  no 
longer  be  preempted.  Nothing  in  CHP’s 
petition  for  reconsideration,  however, 
provides  any  basis  for  RSPA  to  change 
the  decision  in  PD-4(R). 

It  is  not  possible  to  provide  complete 
answers  to  CHP’s  three  questions  for 
clarification  of  the  decision  in  PD-4(R), 
since  preemption  under  the  “obstacle” 
criterion  depends  upon  the  manner  in 
which  a  non-Federal  requirement  is 
enforced  md  applied.  (See  also  the 
statement  in  H.R.  Rep.  101-444, 101st 
Cong.,  2d  Sess.  49,  that  Congress  did  not 
intend  for  DOT  to  be  a  “clearing  house 
for  obtaining  advisory  opinions  with 
respect  to  legislative  or  regulatory  ideas 
and  notions  prior  to  enactment.”) 
However,  the  following  responses  can 
be  made: 


1.  CHP  has  asked  about  requirements 
for  “some  proof  of  registration  •  •  » 
directly  on  the  packaging  or  carried  in 
the  vehicle.”  As  specifically  discussed 
in  PD-4(R),  unless  otherwise  authorized 
by  Federal  law,  any  non-Federal 
requirement  for  a  “marking  *  *  *  of  a 
packaging  or  a  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material”  is  preempt^  imless  it  is 
“substantively  the  same  as”  the 
requirements  in  the  Federal  hazardous 
material  transportation  law  and  the 
HMR.  49  U.S.C.  5125(b)(1)(E).  See  58  FR 
at  48936-37.  A  requirement  to  carry 
additional  documentation  on  a  vehicle 
transporting  hazardous  materials, 
beyond  that  required  in  the  HMR,  may 
create  an  obstacle  to  the 
accomplishment  and  execution  of  the 
Federal  hazardous  material 
transportation  law  and  the  HMR.  See 
Colorado  Pub.  Util.  Comm’n  v.  Harmon, 
951  F.2d  1571,  1581  (10th  Cir.  1991) 

2.  CHP  has  asked  about  “some  means 
of  positively  identifying  the  packaging” 
and  noted  that  its  concern  is  primarily 
with  non-DOT  specification  packagings, 
since  all  DOT  specification  tanks  subject 
to  the  err  program  have  a  metal 
identification  plate  and,  in  some 
instances,  a  separate  metal  certification 
plate.  As  discussed  in  PE>-4(R),  any 
marking  on  the  tank  itself  is  a  “marking 
*  *  *  of  a  packaging  or  a  container 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  transporting 
hazardous  material.”  49  U.S.C. 
5125(b)(1)(E);  58  FR  48937.  To  the 
extent  that  non-specification  packagings 
do  not  already  contain  some  unique 
identifying  characteristic  and  California 
believes  that  they  must  in  order  to 
transport  hazardous  materials, 

California  may  submit  a  petition  for 
rulemaking  in  accordance  with  49  CFR 
part  106. 

3.  CHP  has  asked  about  the 
application  of  the  decision  in  PD— 4(R) 
to  “ternks  based  in  California.”  However, 
it  does  not  indicate  whether  it  assumes 
that  these  tanks  remain  completely 
within  California  or  travel  throughout 
the  United  States.  Tanks  that  never 
leave  California  would  not  experience 
delays  associated  with  entering  the  State 
or  being  rerouted  around  California.  See 
PD-5(R),  Massachusetts  Requirement  for 
an  Audible  Back-up  Alarm,  etc.,  58  FR 
62707,  62710  (Nov.  29, 1993).  On  the 
other  hand,  “tanks  based  in  Clalifomia” 
which  are  used  in  other  States  may  well 
experience  the  same  types  of  delays  as 
“tanks  based  out  of  California.” 

V.  Ruling 

For  the  reasons  stated  abov6,  the  CHP 
petition  for  reconsideration  is  denied. 
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This  decision  incorporates  and  reaffirms 
the  determination  set  forth  at  58  FR 
48933  that  the  provisions  now  codified 
at  49  U.S.C.  5125(a)  and  (b)  preempt; 

A.  California’s  requirement  in  VC 
34060  and  13  CCR  1192  for  an  annual 
inspection  of  cargo  tanks  and  portable 
tanks  used  for  highway  transportation  of 
flammable  and  combustible  liquids,  as 
that  requirement  is  applied  and 
enforced,  because  any  wait  for  the 
arrival  of  State  inspectors  from  another 
location  constitutes  an  “unnecessary” 
delay. 

B.  VC  34042(d)  and  34061(c),  which 
provide  that  the  failure  to  make  a  cargo 
tank  or  portable  tank  available  for 
inspection  is  a  ground  for  denial, 
suspension  or  revocation  of  registration, 
and  13  CCR  1193,  requiring  that  cargo 
tanks  and  portable  tanks  transporting 
flammable  and  combustible  liquids  pass 
an  inspection  to  be  certified. 


C.  The  following  requirements  to 
mark  cargo  tanks  and  portable  tanks 
transporting  flammable  and  combustible 
liquids,  because  they  are  not 
substantively  the  same  as  requirements 
in  the  HMR:  (1)  13  CCR  1195,  that  a 
metal  identification  plate  be  affixed  to 
any  tank  for  which  such  a  plate  is  not 
required  by  the  HMR;  (2)  13  CCR  1194, 
that  a  “CT  number”  be  marked  on  the 
tank  or  on  a  metal  identification  plate; 
and  (3)  VC  34044,  34101  and  13  CCR 
1193,  that  a  certification  label  be  affixed 
to  the  tank  and  that  a  registration 
certificate  be  carried  in  a  waterproof 
holder  permanently  attached  to  a 
portable  tank,  together  with  the 
provisions  for  removal  of  the 
certification  label  in  VC  34062-63. 

VI.  Final  Agency  Action 

In  accordance  with  49  CFR 
107.211(d),  this  decision  constitutes 


RSPA’s  final  agency  action  on  Nalco’s 
application  for  a  determination  of 
preemption  as  to  the  above-specified 
California  requirements  applicable  to 
cargo  tanks  transporting  flammable  and 
combustible  liquids.  Any  party  to  this 
proceeding  “may  bring  a  civil  action  in 
an  appropriate  district  court  of  the 
United  States  for  judicial  review  of 
(this)  decision  *  *  *  not  later  than  60 
days  after  the  decision  becomes  final.” 
49  U.S.C.  5125(f). 

Issued  in  Washington.  D.C.  on  February  7, 
1995. 

Alan  1.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  95-3591  Filed  2-14-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

25  CFR  Chapter  VI 

Joint  Tribal  and  Federal  Self- 
Governance  Negotiated  Rulemaking 
Committee 

AGENCY:  Office  of  Self-Governance, 

Office  of  the  Secretary 

ACTION:  Notice  of  intent  to  establish 

negotiated  rulemaking  committee. 

SUMMARY:  As  required  by  the  Negotiated 
Rulemaking  Act  of  1990,  the 
Department  of  the  Interior  (DOI)  is 
giving  notice  of  the  intent  to  establish  a 
Joint  Tribal  and  Federal  Self- 
Governance  Negotiated  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
the  Tribal  Self-Governance  Act  of  1994 
DOI  invites  an^  interested  party  to 
comment  on  the  proposal  to  create  this 
negotiated  rulemaking  committee  and 
on  the  proposed  membership  of  the 
committee,  which  is  subject  to  the 
requirements  of  the  Tribal  Self- 
Governance  Act.  In  addition,  DOI 
invites  persons  who  believe  that  they  / 
will  be  significantly  affected  by  the 
proposed  rule  to  apply  or  nominate 
other  persons  for  membership  on  the 
negotiated  rulemaking  committee.  In 
particular,  DOI  seeks  to  add  four 
members  to  the  committee  from  non- 
Self-Governance  tribes. 

DATES:  Written  comments  concerning 
this  notice  must  be  received  on  or  before 
March  17. 1995.  Nominations  from  non- 
Self-Governance  tribes  and  other 
interested  parties  may  be  made  by 
submitting  applications  on  or  before 
March  17,  1995.  Each  application  must 
contain  the  information  described  in  the 
“Application  for  Membership”  .section 
below 

ADDRESSES:  Please  .submit  comments 
and  applications  to-  William  A.  Sinclair. 
Office  of  Self-Governance,  LI.S 
Department  of  the  Interior,  MS  2548- 
MIB,  1849  C  Street  NW.,  Washington, 
D.C.  20240.  Comments  and  applications 
received  will  be  available  for  inspection 
at  the  address  listed  above  from  9:00 
a.m.  to  3:00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Sinclair,  Acting  Director, 
Office  of  Self-Governance,  Office  of  the 
Secretary,  at  the  address  listed  above,  or 
oy  telepiione  at  (202)  219-0240. 
SUPPLEMENTARY  INFORMATION:  The  Tribal 
Self-Governance  Act  of  1994,  Public 
Law  103-413  (Act),  requires  the 
.Secretary,  upon  request  of  a  majority  of 
the  Self-Governance  tribes,  to  initiate 


procedures  under  the  Negotiated 
Rulemaking  Act.  5  U.S.C.  561,  et  seq  ,  in 
order  to  negotiate  and  promulgate  the 
regulations  necessary  to  carry  out  the 
Self-Governance  Program.  The  Act  calls 
for  a  negotiated  rulemaking  committee 
to  be  established  pursuant  to  5  U.S.C. 

565  comprised  of  federal  and  tribal  < 
representatives,  with  a  majority  of  the 
tribal  representatives  representing  Self- 
Governance  tribes.  The  Act  also 
authorizes  the  Secretary  to  adapt 
negotiated  rulemaking  procedures  to  the 
unique  context  of  Self-Governance  and 
the  government-to-government 
relationship  between  the  United  States 
and  the  Indian  tribes.  On  November  1, 
1994,  a  majority  of  the  self-governance 
tribes  wrote  the  Secretary  requesting  the 
immediate  initiation  of  negotiated 
rulemaking. 

Copies  of  the  Committee’s  charter  will 
be  filed  with  the  appropriate 
committees  of  Congress  and  with  the 
Library  of  Congress  in  accordance  with 
section  9(c)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix 
(1988)  (FACA). 

Scope  of  the  Proposed  Rule  • 

The  proposed  rule  generally  will 
include  provisions  governing  how  DOI 
carries  out  its  responsibility  to  tribes 
under  the  Act  and  how  tribes  carry  out 
their  responsibility  under  the  Act.  The 
provisions  will  include  procedural 
(information  and  deadline)  and 
substantive  (residual  funds  retained) 
requirements  governing  how  DOI 
conducts  negotiations  with  tribes.  The 
rule  will  also  set  forth  a  definition  of 
stable  base  budgets  and  timelines  for  the 
transfer  of  these  and  other  funds  to 
tribes.  The  provisions  will  govern  how 
additional  tribes  are  accepted  into  the 
Self-Governance  Program  planning  and 
negotiation  process  and  how  DOI 
awards  planning  and  negotiation  grants. 
The  rule  will  set  forth  how  DOI  will 
process  regulation  w^aiver  requests  from 
tribes,  establish  an  ongoing  process  for 
determining  and  negotiating  tribal 
shares  of  BIA  and  eligible  non-BIA 
programs,  set  up  mechanisms  to  review 
tribal  trust  functions,  and  establish 
retrocession  procedures  for  programs  or 
portions  of  programs  under  the  Act  if 
there  is  imminent  jeopardy  to  a  physical 
trust  asset  or  to  public  health  or  safety. 
The  provisions  will  include  procedures 
for  the  Secretary  to  ensure  that  proper 
health  and  safety  standards  are  provided 
for  in  construction  projects  included  in 
annual  funding  agreements.  The  rule 
will  establish  reporting  requirements  of 
tribes  and  DOI  under  the  Act  and  a 
mechanism  for  negotiating  the  inclusion 
of  specific  provisions  of  the  Office  of 
Federal  Procurement  and  Policy  Act  and 


Federal  acquisition  regulations  into 
annual  funding  agreements. 

It  is  anticipated  that  the  negotiated 
rulemaking  committee  will  develop 
proposed  regulations  in  all  of  the  above- 
referenced  areas  and  any  other  areas 
that  may  be  suggested  during  the 
process. 

Interests  Significantly  Affected 

A  limited  number  of  identifiable 
interests  will  be  significantly  affected  by 
the  rule.  Those  parties  are  Indian  tribes, 
tribal  organizations  as  defined  in  section 
4(1)  of  the  Indian  Self  Determination  and 
Education  Assistance  Act,  and 
individual  tribal  members,  including 
owners  of  allotted  Indian  lands. 

Proposed  Agenda  and  Schedule  for 
Publication  of  Proposed  Rule 

It  is  the  Secretary’s  intent  to  publish 
the  proposed  rule  for  notice  and 
comment  within  12  months  of  the 
establishment  of  the  committee. 
Consequently,  the  Joint  Tribal  and 
Federal  Self-Governance  Negotiated 
Rulemaking  Committee  shall  terminate 
12  months  after  the  date  the  charter  is 
filed  or  upon  publication  of  a  final  rule, 
implementing  the  Act,  whichever 
occurs  first.  The  charter  for  the 
negotiations  committee  specifies  that  a 
minimum  of  three  meetings  w-ill  be 
held.  The  first  meeting  will  serve  as  an 
organizational  meeting  to  establish 
procedures,  deadlines  and  a  w'ork 
schedule  to  accelerate  discussions  and 
decisions  in  order  that  the  12  month 
time  period  will  be  met.  Following  this 
first  meeting,  the  Department  will 
publish  in  the  Federal  Register  the 
procedures,  deadlines,  and  a  schedule 
of  negotiation  committee  meetings. 

Negotiation  Procedures 

The  following  procedures  and 
guidelines  will  apply  to  the  negotiated 
rulemaking  committee,  unless  they  are 
modified  as  a  result  of  comments 
received  on  this  notice  or  during  the 
negotiation  process. 

The  committee  may  use  a  neutral 
facilitator.  The  facilitator  will  not  be 
involved  with  the  substantive 
development  or  enforcement  of  the 
regulation.  The  facilitator’s  role  is  to 
help  the  negotiation  proce.ss  run 
smoothly,  and  help  participants  define 
and  reach  consensus. 

The  members  of  the  committee,  with 
the  assistance  of  the  facilitator,  may 
adopt  procedures  for  committee 
meetings  which  they  consider  most 
appropriate. 

"The  goal  of  the  negotiating  process  is 
for  the  committee  to  reach  consensus  on 
the  proposed  rule.  Consensus  means 
unanimous  concurrence  among  the 
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interests  represented  unless  the 
committee  agrees  to  define  such  term  to 
mean  general  but  not  unanimous 
concurrence,  or  agrees  upon  another 
specified  definition. 

If  the  committee  reaches  consensus  on 
the  proposed  rule,  the  committee  shall 
transmit  a  report  containing  the 
proposed  rule  to  the  Secretary  at  the 
conclusion  of  negotiations.  If  the 
committee  does  not  reach  consensus  on 
the  proposed  rule,  it  may  transmit  a 
report  specifying  any  areas  in  which  it 
did  reach  consensus,  and  any  other 
recommendation  it  considers 
appropriate,  including  dissenting  views 
of  committee  members.  DOI,  to  the 
maximum  extent  consi.stent  with  its 
legal  obligations,  will  use  the  consensus 
of  the  committee  as  the  basis  for  a 
proposed  rule  for  notice  and  comment. 
Parties  to  the  negotiation  may  withdraw 
at  any  time.  If  this  happens,  the 
remaining  committee  members  will 
evaluate  whether  the  committee  should 
continue  or  be  reconstituted. 

Meetings  will  be  held  in  the 
Washington  area,  or  in  another  location, 
at  the  convenience  of  the  committee. 
DOI  will  announce  committee  meetings 
in  the  Federal  Register.  These  meetings 
will  be  open  to  the  public. 

Records  of  Meetings 

In  accordance  with  the  requirements 
of  the  Federal  Advisory  Committee  Act, 
-5  U.S.C.  Appendix,  DOI  will  keep  a 
record  of  all  committee  meetings. 


Administrative  Support 

The  Office  of  Self-Governance  will 
provide  funding  for  the  costs  of  the 
committee-,  as  well  as  administrative 
support  and  technical  assistance, 
including  logistical  support  services,  for 
the  activities  of  the  committee. 

Committee  Membership 

The  Act  requires  that  the  committee 
be  comprised  only  of  Federal  and  tribal 
government  representatives  and  that  a 
majority  of  the  tribal  committee 
members  be  representatives  from  Self- 
Governance  tribes.  In  a  letter  to  the 
Secretary  on  November  1, 1994,  the 
Self-Governance  tribes  nominated  the 
following  persons; 

Rhonda  Swaney — (Salish  &  Kootenai- 

Flathead) 

Ron  Allen — (Jamestown  S’Klallam) 
Loretta  Bullard — (Kawerak) 

Dale  Risling — (Hoopa) 

Bernida  Churchill — (Mille  Lacs) 

Lindsey  Manning — (Duck  Valley 

Shoshone  Paiute) 

Merle  Boyd — (Sac  &  Fox) 

The  Secretary  has  determined  that  the 
individuals  listed  above  shall  represent 
the  Self-Governance  Tribes.  In  order  to 
comply  with  the  Act  the  federal 
representatives  will  he  comprised  of  two 
individuals  and  that  there  will  be  four 
representatives  from  non-Self- 
Govemance  tribes,  for  a  total  of  thirteen 
committee  members.  The  federal 
representatives  shall  consist  of  a  Special 
Assistant  to  the  Secretary  and  the 
Deputy  Assistant  Secretary  for  Indian 


Affairs.  The  representatives  of  the  hon- 
Self-.Governanc;e  tribes  will  be  selected 
by  the  Assistant  Secretary-Indian  .Affairs 
from  the  nominations  received  under 
this  notice. 

.Application  for  Membership 

Non-Self-Governance  tribes  may 
nominate  tribal  leaders  to  fill  the  four 
designated  positions  on  the  Joint  Tribal 
and  Federal  Self-Governance  Negotiated 
Rulemaking  Committee.  Each 
nomination  shall  include: 

1.  The  name,  address  and  telephone 
number  of  the  nominee  and  the  name  of 
his  or  her  tribe. 

2.  Evidence  that  the  nominee  is 
authorized  to  represent  that  tribe. 

3.  A  written  commitment  from  the 
nominee  to  actively  participate  in  good 
faith  in  the  development  of  the 
proposed  rule. 

The  Assistant  Secretary-Indian  Alfairs 
will  give  full  consideration  to  all 
applications  and  nominations  timely 
.submitted. 

Solicitation  of  Public  Comments 

Members  of  the  public  are  invited  to 
submit  comments  on  this  proposal  to 
establish  the  Joint  Tribal  and  Federal 
Self-Governance  Negotiated  Rulemaking 
Committee,  as  well  as  on  the  proposed 
membership  of  the  committee. 

Dated:  February  6, 1995. 

.Ada  E.  Deer, 

Assistant  SecrtHary — Indiiin  Affairs 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDP)  No.  1043] 

ZRIN  1121-ZA07 

Delinquency  Prevention  Program 
Guideline 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Ju!>tice  and 
Delinquency  Prevention. 

ACTION:  Notice  of  availability  of  funds 
for  the  FY  1995  Title  V  Delinquency 
Prevention  Program. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
announces  availability  of  funds  and 
application  requirements  for  the  Title  V 
Delinquency  Prevention  Program. 

DATES:  Applications  from  eligible  State 
agencies  for  Title  V  Delinquency 
Prevention  Program  grants  must  be 
received  by  April  17, 1995. 

ADDRESS:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Room  742,  633 
Indiana  Avenue  NVV.,  Washington,  DC 
20531, 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Steiner.  State  Relations  and  Assistance 
Division,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  at  the  above 
addre.ss.  Telephone  (202)  307-5924. 


SUPPLEMENTARY  INFORMATION:  Section 
504(1)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  (42  U.S.C.  5601,  et  seq.)  (JJDP 
Act),  directs  OJJDP  to  issue  “such  rules 
as  are  appropriate  and  necessary  to 
carry  out”  Title  V — Incentive  Grants  for 
Local  Delinquency  Prevention 
Programs. 

Background 

Title  V  of  the  JJDP  Act  was  enacted  in 
1992.  The  first  appropriation,  in  the 
amount  of  $13  million,  was  for  Fiscal 
Year  1994,  OJJDP  published  the  final 
funding  Guideline  for  the  program  in 
the  Federal  Register  on  August  1, 1994, 
Vol.  59,  No.146,  pp.  39204-39213.  The 
provisions  contained  in  that  Guideline 
apply  to  the  program  for  Fiscal  Year 
1995,  except  for  the  following  changes: 

State  Application  Requirements  and 
Deadline 

Application  requirements  outlined  in 
the  1994  funding  Guideline  remain 
unchanged.  State  applications  are  due  to 
OJJDP  not  later  than  60  days  after  the 
effective  date  of  this  notice. 

Allocation  of  Title  V  Funds  to  States 

For  Fiscal  Year  1995,  the  Title  V 
appropriation  is  $20  million.  OJJDP  is 
proposing  to  allocate  $1  million  of  the 
Title  V  appropriation  to  support  the 


prevention  component  of  the  Safe 
Futures:  Partnerships  to  Reduce  Youth 
Violence  and  Delinquency  Program.  A 
description  of  the  Safe  Futures  Program 
may  be  found  in  the  OJJDP  Proposed 
Comprehensive  Plan  for  Fiscal  Year 
1995,  published  in  the  Federal  Register 
on  December  30, 1994,  Vol.  59,  No.  250, 
pp.  68080-68102.  Any  changes  to  the 
proposed  allocations  of  Title  V  will  be 
announced  in  the  Federal  Register.  The 
remaining  $19  million,  plus  $257,000 
not  awarded  in  F,Y.  1994,  is  available 
for  the  Title  V  Delinquency  Prevention 
Program.  Awards  wilt  be  made  to  States, 
to  be  transmitted  through  the  State 
Advisory  Groups,  to  eligible  units  of 
general  local  government.  The 
minimum  allocation  for  States  is 
$100,000,  and  $33,000  for  Territories 
and  Possessions.  A  list  of  the  proposed 
State  allocations  is  available  from 
OJJDP. 

Duration  of  Grants 

OJJDP  will  award  grants  to  States  for 
a  project  period  beginning  on  the  date 
of  award  and  ending  on  September  30. 
1997. 

Shay  Bilchik, 

Adininistmlor 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3500 

(Docket  No.  R-95-1688;  FR-3255-F-05] 

RIN  2502-AF77 

Real  Estate  Settlement  Procedures  Act 
(Regulation  X);  Escrow  Accounting 
Procedures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  On  October  26, 1994,  HUD 
published  a  rule,  to  become  effective  on 
April  24, 1995,  establishing  escrow 
accounting  procedures  under  Sections 
6(g)  and  10  of  the  Real  Estate  Settlement 
Procedures  Act.  Subsequent  to  the 
publication  of  that  rule,  HUD  received 
a  number  of  requests  asking  HUD  to 
correct,  clarify,  or  further  illustrate 
matters  contained  in  the  final  rule. 
Because  the  Department  agrees  that 
further  action  may  help  illuminate  its 
intentions  and  avoid  confusion  on  the 
part  of  persons  responsible  for 
complying  with  the  requirements  of  the 
October  26  rule,  the  Department  is 
issuing  this  subsequent  final  rule.  This 
rule  responds  to  inquiries  concerning 
the  applicability  of  the  October  26  rule 
and,  as  was  the  October  26  rule,  is  based 
on  policy  decisions  made  while 
reconsidering  the  proposed  rule 
published  on  this  subject  earlier  and  the 
public  comments  received  in 
connection  with  the  proposed  rule. 

Both  this  rule  and  the  October  26  rule 
will  be  effective  on  the  same  date, 
which  is  delayed  by  1  month  from  the 
effective  date  originally  announced  in 
the  October  26  rule.  Where  applicable, 
the  provisions  and  appendices  in  this 
rule  will  supersede  the  provisions  and 
appendices  in  the  October  26  rule.  As 
part  of  these  corrections,  clarifications, 
and  further  illustrations,  HUD  is 
reissuing  Appendices  G,  H,  I,  and  J  in 
their  entirety,  and  is  adding  Appendices 
K,  L.  M,  and  N,  which  provide 
additional  examples  or  information. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  May  24, 1995,  and  the  effective 
date  of  the  final  rule  published  at  59  FR 
53890,  is  delayed  until  May  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Reid,  Research  Economist, 
Office  of  Policy  Development  and 
Research,  Room  8212,  telephone  (202) 
708-0421.  For  legal  questions;  Grant  E. 


Mitchell,  Senior  Attorney  for  RESPA, 
Room  9262,  telephone  (202)  708-1552; 
or  Kenneth  A.  Markison,  Assistant 
General  Counsel  for  Government- 
Sponsored  Enterprftes/RESPA,  Room 
9262,  telephone  (202)  708-3137.  The 
address  for  all  of  these  contact  persons 
is:  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500.  The  TDD 
number  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2502-0501. 

Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.”  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  separate  public  comment,  in 
that  any  changes  in  the  existing 
requirements  made  by  this  final  rule 
evolve  from  the  proposed  rule 
published  on  December  3, 1993  (58  FR 
64065).  Prior  public  procedure  is 
unnecessary  with  respect  to  the 
corrections,  clarifications,  and 
information  contained  in  this  rule  and 
its  preamble  because  the  corrections, 
clarifications,  and  information  do  not 
impose  additional  requirements,  but  are 
merely  explanatory  in  nature  or  correct 
certain  technical  requirements  of  the 
October  26, 1994,  rule  to  make  it  easier 
to  comply  with  the  substance  of  the 
rule.  This  rule  is  being  issued  in 
response  to  requests  for  such 
corrections,  clarifications,  and 
information,  and,  therefore,  delaying  its 
issuance  would  also  be  contrary  to  the 
public  interest.  Immediate  issuance  of 
this  rule  will  ease  the  regulatory 
compliance  burden  of  persons  subject  to 
the  October  26. 1994,  rule  (59  FR  53890) 
(October  26  rule)  and  will  eliminate  the 
possibility  of  having  to  make 
intermediate  changes  in  business 


practices,  required  by  that  rule,  pending 
the  completion  of  notice-and-comment 
procedures  for  this  rule.  As  has  been 
urged  by  some  pei'sons  subject  to  the 
requirements  of  the  October  26  rule,  the 
Department  is  issuing  this  subsequent 
rule  with  the  belief  that  it  will  make 
tiniely  compliance  with  the  October  26 
rule  easier.  In  order  to  facilitate 
compliance  further,  the  Department  also 
is  delaying  the  effective  date  of  the 
escrow  accounting  requirements  by  1 
month  from  the  effective  date 
announced  in  the  October  26  rule. 

Background 

On  October  26.  1994  (59  FR  53890). 
the  Department  published  a  final  rule 
establishing  escrow  accounting 
procedures  under  Sections  6(g)  and  10 
of  the  Real  Estate  Settlement  Procedures 
Act  of  1974  (RESPA;  see  12  U.S.C. 

2605(g)  and  2609).  In  response  to  a 
number  of  requests  from  mortgage 
servicing  industry  spokespersons, 
including  those  in  the  form  and 
computer  software  businesses,  asking 
for  corrections,  clarifications,  or  further 
illu.stration  of  matters  contained  in  the 
final  rule,  in  this  document  the 
Department  is  setting  forth  clarifications 
and  technical  corrections  of  the  October 
26  final  rule.  Following  publication  of 
the  final  rule,  the  Department  also 
received  requests  for  extension  of  the 
April  24, 1995,  effective  date  of  the  rule. 
The  Department  has  concluded  that 
today’s  corrections  and  clarifications, 
coupled  with  the  original  rule,  provide 
sufficient  information  to  allow  the 
industry  to  implement  the  rule  by  May 
24, 1995,  which  is  1  month  later  than 
the  effective  date  originally  announced 
for  the  October  26  rule.  In  addition,  the 
Department  anticipates  publishing  soon 
a  Mortgagee  Letter  containing 
instructions  regarding  the  RESPA 
escrow  rule  and  the  FHA  single  family 
program. 

Clarifications  of  Final  Rule 

Clarifications  of  the  final  rule  that  do 
not  require  modifications  of  the 
language  in  the  rule  are  set  out  in  the 
following  paragraphs  of  this  document. 
When  appropriate  for  ease  in 
referencing  the  final  rule,  the 
clarification  references  in  brackets  the 
page  number  of  the  relevant  provision  of 
the  rule  as  published  in  the  October  26, 
1994,  Federal  Register. 

(a.)  May  dollar  amounts  under  this 
rule  be  rounded? 

Answer:  Yes,  any  dollar  amount 
referenced  in  this  rule  may  be  rounded 
up  or  down  to  the  nearest  dollar. 

(b.)  What  impact  does  the  escrow' 
accounting  rule  have  on  the  Good  Faith 
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Estimate  requirement  under  §  3500.7  of 
the  RESPA  rules? 

Answer:  Good  Faith  Estimates  are  set 
forth  in  dollar  amounts  or  ranges.  The 
Good  Faith  Estimate  range  or  number 
for  reserves  (the  1000  series  on  the 
HUI>-1  or  HUD-lA)  will  generally  be 
lower  than  before  the  effective  date  of 
the  rule,  because  of  the  requirements  of 
the  escrow  accounting  rule  to  use 
aggregate  accounting.  During  the  phase- 
in  period,  §  3500.8(c)  (as  added  by  the 
October  26  final  rule,  59  FR  at  53901) 
servicers  are  allowed,  as  an  alternative 
to  the  use  of  aggregate  analysis,  to  use 
single-item  analysis  with  a  maximum  1- 
month  cushion  amount  at  closing.  The 
use  of  single  item  analysis  with  a 
maximum  1-month  cushion  for 
establishing  a  range  for  Good  Faith 
Estimate  purposes  is  acceptable  until 
October  27, 1997.  See  Appendix  N,  for 
an  example  of  these  alternatives  on  a 
HUD-1. 

(c.)  Is  an  assumption  of  an  existing 
loan  by  a  new  purchaser  which  is 
covered  by  RESPA  under  §  3500.2  a  new 
loan  for  purposes  of  this  rule,  even  if  the 
existing  escrow  account  is  assigned  to 
the  new  purchaser? 

Answer:  Yes. 

(d.)  [Page  53902,  §  3500.17(b), 
Definitions,  “Escrow  account  item”.) 

Are  certain  payments  that  may  enter 
and  leave  the  account  within  the  same 
month,  such  as  FHA  monthly 
premiums,  private  mortgage  insurance, 
or  credit  life  insurance,  considered  to  be 
escrow  account  items? 

Answer:  Yes.  All  items  in  the  account 
are  included  so  that  the  projected  low 
monthly  balance  is  zero  (-0-)  at  the  end 
of  Step  2  in  the  Appendix  I  examples. 
The  chosen  cushion  may  be  no  more 
than  the  lesser  of  2  months  or  the 
number  of  months  allowed  in  the  loan 
documents,  multiplied  by  Viz  the  sum 
of  the  estimated  disbursements  for  the 
items  that  may  be  included  in  the 
cushion. 

Note:  State  law.s  or  Federal  program 
requirements  may  prohibit  cushioning  for 
certain  of  these  payments. 

(e.)  [Page  53902,  §  3500.17(b), 
Definitions,  “Phase-in  period”.)  Is  the 
.switch  to  aggregate  accounting  for 
existing  accounts,  and  the  use  of  the 
alternate  method  for  calculating  escrow 
account  requirements  at  settlement,  the 
only  requirements  that  are  allowed  a  3- 
year  phase-in  period  under  the  rule? 

Answer:  Yes. 

(f.)  IPage  53903,  §3500.17(c).l  Do 
surpluses  generated  by  voluntary 
borrower  prepayments  before  the  due 
date  (frequently  of  principal.  Interest, 
and  escrow  account  amounts)  constitute 
a  violation  of  the  escrow  account  limits 


if  they  remain  in  the  account  in  the  next 
escrow  account  computation  yeat? 

Answer:  No.  The  escrow  account 
portions  of  any  voluntary  prepayment 
by  a  borrower  should  be  treated  as  an 
accrual  for  the  upcoming  escrow 
account  computation  year,  and  not 
counted  for  the  purpose  of  determining 
whether  a  surplus  is  to  be  credited  or 
returned.  In  these  circumstances, 
shortage  or  surplus  adjustments  to 
monthly  escrow  account  payments  for 
the  succeeding  escrow  account 
computation  year  may,  at  the  servicer’s 
option,  be  spread  over  the  period 
remaining  in  the  escrow  account 
computation  year  after  the  prepayment 
accrual  period.  This  precept  also  applies 
for  other  unusual  accumulations  in  the 
escrow  account;  e.g.,  loss  drafts  for 
property  damage,  or  continuing 
accumulation  because  new  construction 
is  not  assessed  for  more  than  a  year  after 
completion,  but  the  tax  charges  are 
billed  retroactively. 

(g.)  [Page  53903,  §  3500.17(c)(l)(i), 
and  page  53904,  §  3500.17(c)(7).)  In  the 
case  where  an  account  is  being 
established  for  a  new  borrower,  is  the 
servicer  bound  by  the  charges  the 
previous  owner  paid  regarding  the 
subject  property,  particularly  where 
taxes  or  other  charges  may  have  been 
held  down  because  of  the  seller’s  status 
or  tax  laws  relating  to  ownership? 

Answer:  No.  In  creating  a  new  escrow 
account,  the  servicer  should  estimate 
disbursement  amounts  using  its  best 
judgment  with  information  known  or 
readily  available. 

(h.)  (Page  53903,  §  3500.17(c)(2)  and 
(3).)  May  a  servicer  cboose  a 
disbursement  date  earlier  than  the  date 
due  for  a  disbursement,  for  example,  to 
give  the  borrower  the  advantage  of  a 
current  year  tax  deduction,  even  though 
the  payment  is  due  in  the  next  calendar 
year? 

Answer:  Yes,  the  rule  states  that  the 
servicer  shall  use  as  the  disbursement 
date  for  tbe  escrow  item  a  date  on  or 
before  the  earlier  of  either  a  deadline  to 
take  advantage  of  discounts,  if  available, 
or  the  deadline  to  avoid  a  penalty.  There 
is  no  conflict  with  the  statement  in  the 
background  information  (page  53893, 
third  column,  first  full  sentence): 
“Unless  there  is  a  discount  to  the 
borrower  for  early  payments,  the 
regulation  does  not  allow  servicers  to 
pay  installment  payments  on  an  annual 
or  other  prepayment  basis.”  This 
statement  dealt  with  a  practice, 
previously  engaged  in  by  some 
servicers,  of  collecting  and  paying  a  full- 
year’s  taxes  in  advance,  although  they 
were  billed  on  an  installment  basis. 

(i.)  (Page  53904,  §3500.17(c)(7).l  How 
does  a  servicer  compute  tbe  Consumer 


Price  Index  (CPI)  adjustment  factor  to 
estimate  disbursements? 

Answer;  This  factor  is  the  ratio  of  the 
monthly  CPI  for  all  urban  consumers,  all 
items,  reported  most  recently,  to  the 
same  monthly  CPI  reported  12  months 
earlier;  i.e.: 

E:\GRAPHICS\ER15FE95.021 

The  adjustment  is  made  by 
multiplying  last  year’s  disbursement  by 
this  ratio.  For  example,  if  last  year’s 
school  tax  bill  was  $827,  the  value  of 
the  most  recent  CPI  (September  1994) 
was  149.4,  and  the  value  of  the  CPI  in 
September  1993  was  145.1,  then  the 
school  tax  projection  using  this 
technique  may  not  exceed  $851.51: 

E:\GRAPH1CS\ER15FE95.022 

The  two  CPI  numbers  must  have  tbe 
same  base  period  and  must  either  both 
be  seasonably  adjusted  or  both  be  not 
seasonably  adjusted. 

(j.)  [Page  53905,  §3500.17(e).l  For 
wbat  period  of  time  is  the  transferor  - 
(old)  servicer  or  transferee  (new) 
servicer  responsible  for  delivering  an 
account  history  or  projection  in  the  case 
of  a  transfer  of  mortgage  servicing? 

Answer:  Each  servicer  is  generally 
responsible  for  providing  data  for  the 
period  for  which  it  services  the  loan. 

The  transferor  (old)  servicer  is 
responsible  for  providing  a  short-year 
annual  statement  (but  not  a  projection) 
for  tbe  portion  of  the  year  it  controlled 
the  servicing.  (Also  see  “short  year” 
statement  discussion  in  paragraph  (r), 
below.)  If  the  transferee  servicer 
provides  an  initial  escrow  account 
statement,  the  transferee  servicer  uses 
the  effective  date  of  the  transfer  of 
servicing  to  establish  a  new  escrow 
account  computation  year.  The 
transferee  servicer  may  also  retain  the 
payment  schedule  and  accounting 
method  of  the  previous  servicer  and  not 
provide  an  initial  escrow  account 
statement  after  transfer. 

(k.)  [Page  53905,  §3500.17(0.)  May  a 
servicer  return  surplus  funds  by  wire 
transfer,  rather  than  by  a  check? 

Answer:  Yes.  The  rule  does  not 
specify  the  manner  in  which  refunds  are 
to  be  paid. 

(1.)  [Page  53905,  §3500.17(0.)  How 
does  the  servicer  show  the  collection  of 
a  deficiency  and  a  remaining  shortage  in 
the  same  account? 

Answer:  The  servicer  first  computes 
the  deficiency  and  then  computes  the 
remaining  shortage,  and  informs  the 
borrower  accordingly,  based  on  the 
format  in  Appendix  I.  That  format 
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allows  for  explanatory  language  in  the 
event  of  both  a  deficiency  and  a 
remaining  shortage. 

(ni.J  IPage  53905,  §  350ai7{f)(2j.l  May 
a  servicer  give  the  hoiroweran  option 
to  credit  a  refundable  surplus  directly  to 
principal,  rather  than  refund  the  surplus 
to  the  borrower? 

Answer:  No.  However,  the  servicer 
may  inform  the  borrower  in  the 
information  accompanying  the  return  of 
the  surplus  that  the  borrower  may  also 
choose  to  use  the  refund  to  credit 
principal  or  the  escrow  account. 

(n.l  IPage  53906,  §  3500.17(gKlKi).l 
The  rule  indicates  that  the  trial  running 
balance  is  required  to  be  submitted  for 
an  initial  escrow  account  statement.  Is 
it  also  required  to  be  submitted  for 
subsequent  years  as  part  of  the  annual 
statement  projections? 

Answer:  The  reference  cited  in 
§  3500.17(gKl)(i)  means  that  the 
information  from  the  trial  running 
balance  is  to  be  included  in  the  initial 
escrow  Account  statenrent.  Similarly,  the 
informaticm  from  a  trial  running  balance 
is  included  as  the  projections  in  the 
annual  statement  ^er  the  first  escrow 
account  computation  year.  There  is  no 
requirement  for  duplication  of  the  same 
information. 

<0,1  [Page  53906,  §§  3500.17(h)(3)  and 
(i)(l)l.  If  a  particular  payee  collects 
payments  on  behalf  of  several  taxing  or 
other  entities,  how  much  information 
identifying  these  subpa)^es  is 
necessary? 

/Answer;  The  minimum  amount  of 
information  to  be  disclosed  is  that 
which  describes  the  payee  to  whom  the 
servicer  delivers  the  funds.  The  servicer 
may,  but  is  not  required  to,  identify  the 
subpayees  on  the  account.  If  there  are 
several  payees  for  similar  categories  of 
items,  such  as  taxes  or  insurance,  there 
should  be  sufficient  differentiation  to 
identify  the  use  of  funds  (see  last 
sentence  of  §  3500.17(h)(3)  for 
examples). 

(p.)  (Page  53906,  §  3500.17(i)(l).]  Does 
the  servicer  have  to  highlight  a  change 
in  the  monthly  mortgage  payments 
during  the  year  caused  by  such  factors 
as  an  adjustable  rate  mortgage  (ARM) 
readjustment? 

Answer;  This  rule  does  not  require 
that  such  a  change  be  specifically 
highlighted  after  an  annual  statement 
has  been  delivered.  Language  is 
provided  in  Appendix  I  to  alert  the 
borrower  that  principal  or  interest  may 
change  during  the  escrow  account 
computation  year  under  certain  loan 
programs,  su^  as  ARMs.  The  borrower 
shc^d  receive  notice  of  an  ARM  change 
prior  to  the  change.  The  next  annual 
statement  history  will  note  the  change 
in  principal  and  interest. 


(q.)  (Page  53906,  §  3500.17(i)(4).l  If  the 
servicer  d^ennines  that  new  escrow 
items  should  be  added  to  the  account, 
what  further  activities  are  required  of 
the  servicer? 

Answer:  If  the  servicer  is  going  to 
change  the  payment  amoxmt,  then  the 
servicer  should  reanalyze  the  account  to 
include  the  new  items  and  is^ie  a  short- 
year  annual  statement,  with  a  new 
projection  fra*  a  new  escrow  account 
computation  year.  If  there  is  no  payment 
change,  there  is  no  activity  required  of 
90rvio6r. 

(r.)  [§  3500.17(ij(4)].  Please  explain  in 
more  detail  when  and  how  short-year 
statements  are  used  under  this  rule. 

Answer:  Short-year  statements  must 
include  all  the  elements  normally 
provided  in  an  annual  statement,  with 
the  clarifications  noted  below.  These 
elements  consist  of  a  history  of  the 
account  since  the  last  annual  statement, 
a  copy  of  the  projections  issued  with  the 
last  annual  statement,  and  projections 
for  the  next  12  months.  Tlie  following 
principles  are  followed  in  developing 
short-year  statements: 

(l.fThe  servicer  that  prepared  the 
projections  issued  with  the  last  annual 
statement  must  provide  to  the  borrower 
another  copy,  with  all  12  months  of 
those  projections,  at  the  time  the 
servicer’s  components  of  the  short-year 
statement  are  provided. 

(2.)  The  servicer  that  prepeured  the 
projections  issued  with  the  last  annual 
statement  will  report  history,  with 
asterisks,  frt>ro  the  time  of  the  last 
analysis  to  the  time  of  the  short-year 
statement. 

(3.)  Upon  transfer,  payoff,  or  maturity, 
the  paragraphs  beginning  with  “Last 
year  we  *  *  *’’  and  “Your  actual  lowest 
*  *  *”  on  the  account  history  are  not 
required.  Otherwise,  if  the  account  will 
be  ongoing  with  the  same  servicer,  these 
paragraphs  are  required  only  if  the 
project^  lowest  monthly  balance  was 
in  the  period  covered  by  the  history. 

(4.)  Upon  transfer,  the  new  servicer 
must  issue  a  short-year  statement  at  the 
time  of  transfer  only  if  the  monthly 
escrow  payment  or  accounting  method 
changes.  Otherwise,  the  servicer  may 
wait  until  up  to  the  end  of  the  regular 
yearly  cycle  to  issue  an  annual 
statement.  The  transferor  (old)  servicer 
shall  submit  a  short-year  statement  to 
the  borrower  within  60  days  of  the 
transfer. 

(5.)  With  a  transfer,  the  account 
history  issued  by  the  new  servicer  must 
report  the  transferred  balance  along 
with  the  history  for  the  period  since  the 
transfer.  Asterisks,  inclusion  of  a  copy 
of  the  projections  issued  with  the  last 
annual  statement;  and  the  paragraphs 
beginning  with  “Last  year  we  *  *  *” 


and  “Your actual  lowest  *  *  *’’onthe 
account  history  are  not  required  of  the 
new  servicer. 

(6.)  A  projection  for  the  next  12 
months  is  not  required  upon  maturity  or 
payoff.  Upon  transfer,  fiie  old  servicer  is 
not  required  to  produce  a  projection  for 
the  nejrt  12  months.  The  new  servicer 
issues  a  projection  for  the  next  12 
months  when  it  does  its  analy«s.  For 
the  new  servicer  this  must  occur  at  the 
time  of  transfer  if  the  monthly  payment 
or  the  accounting  method  changes. 
Otherwise,  the  new  servicer  has  until 
the  end  of  the  regular  12-month  cycle  to 
perform  the  analysis,  induding  the 
projection  for  the  next  12  months. 

With  two  exceptions,  servicers  must 
always  project  the  account  forward  for 
a  period  of  12  months  to  determine 
monthly  payments  and  the  existence  of 
surpluses,  shortages,  and  deficiencies. 
The  term  “short-year”  refers  to  the  time 
since  the  last  annual  statement,  not  the 
period  to  be  covered  by  the  old  or  new 
projections. 

The  first  exception  is  for  mortgages 
scheduled  to  terminate  within  the  next 
12  months,  when  projections  of  less 
than  12  months  are  permissible.  The 
second  exception  is  for  escrow  accounts 
covering  items,  such  as  flood  insurance, 
that  have  disbursements  less  frequently 
than  every  12  months.  In  this  case, 
projections  longer  than  12  months  are 
required.  In  the  latter  case,  servicers 
may  opt  to  report  only  the  first  12 
months  of  a  projection  covering  a  longer 
period. 

(s.)  (Appendix  K]  How  is  the  annual 
statement  projection  prepared  when  the 
loan  is  scheduled  to  mature  within  the 
upcoming  escrow  account  computation 
year? 

Answer:  The  account  may  be  analyzed 
and  payments  collected  as  if  the  account 
would  be  in  existence  for  a  full 
computation  year.  Alternatively,  the 
account  may  be  analyzed  and  payments 
collected  and  disbursed  as  if  the 
account  were  terminating  on  the  date  of 
maturity.  In  either  event,  any  balances 
are  returned  to  the  borrower  following 
maturity  of  the  loan.  The  judgment  of 
the  servicer  as  to  which  method  to  use 
may  be  based  on  the  length  of  time  the 
account  will  be  open  and  the  size  of 
payments  to  be  made  within  that  period. 
The  short-year  statement  after  payoff 
should  be  fumished  consistent  with 
§  3500.17(i)(4)(iii). 

(t.)  During  the  first  year  of  operation 
of  the  rule  (i.e.  May  24, 1995,  through 
May  23, 1996),  certain  information  may 
not  be  available,  such  as  the  previous 
year’s  projection  or  history.  Is  a  servicer 
requir^  to  reconstruct  or  hypothesize 
about  such  documents? 
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Answer:  No.  If  no  projection  or  history 
has  been  prepared  or  the  records  are  not 
in  a  readily  retrievable  form,  neither 
document  is  required  to  be  submitted 
during  the  first  year’s  operation.  The 
Appendix  I  format  allows  for  the 
reference  to  such  documents  to  be 
deleted. 

(u.)  Is  the  annual  charge  for  mortgage 
insurance  under  FHA’s  Title  I  property 
improvement  program  covered  by  this 
rule  if  the  lender  collects  the  charge  in 
monthly  installments? 

Answer:  HUD  is  considering  either 
exempting  such  fee  from  coverage  of 
this  rule  or  otherwise  clarifying 
coverage.  Title  I  lenders  need  not  treat 
the  periodic  collection  of  this  fee  as 
triggering  a  requirement  to  comply  with 
this  rule,  pending  the  issuance  of  such 
clarification. 

Technical  Corrections  With  Changes  in 
Rule  Language 

Technical  corrections  made  in  this 
document  are  for  the  purposes  of: 

(1)  Providing  language  that  is 
consistent  with  Appendix  F.  The 
language  provides  diat  the  initial 
computation  of  an  escrow  account  is  to 
be  based  on  an  analysis  yielding  a 
lowest  month-end  balance  of  zero  (-0-) 
at  some  time  during  the  year,  before  the 
addition  of  the  cushion; 

(2)  Conforming  the  language  for 
servicer  handling  of  shortages  of  less 
than  1-month’s  escrow  deposit  with  the 
language  for  “deficiencies”,  allowing 
servicers  to  require  payments  within  30 
days; 

13)  Clarifying  that  the  servicer  must 
allow  the  borrower  to  repay  in  a  period 
of  12  months  or  longer  a  shortage  equal 
to  or  greater  than  1  month’s  escrow 
deposit; 

14)  Clarifying  that  the  servicer  may 
require  the  borrower  to  repay  in  any 
period  of  2  months  or  more  a  deficiency 
equal  to  or  greater  than  1  month’s 
escrow  deposit; 

(5)  Conforming  the  shortage  and 
deficiency  requirements  by  substituting 
the  word  “require”  rather  than  “allow” 
in  a  1-month  deficiency  situation; 

(6)  Permitting  the  servicer  to  assume 
that  payments  and  disbursements  for 
the  final  2  months  of  an  escrow  account 
computation  year  will  be  made  as 
estimated,  thereby  allowing  the  annual 
account  history  and  projections  to  be 
produced  in  a  timely  manner; 

(7)  Including  a  reference  to  the 
information  in  Appendix  I  tliat  allows 
the  servicer  to  identify,  using  asterisks 
(*),  the  items  for  which  there  are 
differences  between  estimated  and 
actual  amounts  or  payment  dates  in  the 
most  recent  account  history  and  the  last 
year’s  projection,  thereby  aiding 


computer-generated  statements  that  give 
an  indication  about  why  a  low  point 
was  not  reached; 

(8)  Specifying  a  time  period  (90  days) 
in  which  a  servicer  must  produce  an 
annual  statement,  if  production  of  the 
statement  otherwise  required  was 
deferred  because  the  loan  was  in 
default,  foreclosure,  or  bankruptcy. 
“Bankruptcy”  is  added  as  another 
circumstance  in  which  the  statement 
need  not  be  produced; 

(9)  Correcting  a  month  reference  in 
Example  I,  Step  3,  of  Appendix  F  from 
“Jul”  to  “Jun”,  and  correcting  an  error 
in  the  column  headings  in  Example  II, 
Step  1,  of  Appendix  F;  and 

(10)  Clarirying  the  instructions 
regarding  aggregate  accounting 
adjustments  at  settlement. 

Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  do  not  affect  a  physical 
structure  or  property  and  relate  only  to 
statutorily  required  accounting  and 
reporting  procedures,  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department’s  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  S.W., 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  is  in  the  nature  of  minor 
changes  and  clarifications  of  an  earlier 
rule  (59  FR  53890,  October  26,  f994), 
which  was  directed  toward  the 
accounting  procedures  used  in  the 
mortgage  servicing  industry  and  the 
disclosure  to  consumers  of  related 
information. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 


Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  The  rule  clarifies  and 
makes  minor  changes  in  a  previous  rule 
(59  FR  53890,  October  26, 1994)  setting 
out  requirements  concerning  the 
accounting  procedures  used  in  the 
mortgage  servicing  industry  and  the 
disclosure  to  consumers  of  related 
information. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  underlying  rulemaking  for  this 
rule  was  listed  as  item  number  1811  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  November  14, 
1994  (59  FR  57632,  57658),  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects  in  24  CFR  Part  3500 

Consumer  protection.  Housing, 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  effective  date  of  FR  Doc. 
94-26583,  Real  Estate  Settlement 
Procedures  Act  (Regulation  X):  Escrow 
Accounting  Procedures,  published  on 
October  26, 1994  (59  FR  53890),  is 
delayed  from  April  24, 1995,  to  May  24, 
1995,  and  part  3500  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  3500-41EAt  ESTATE 
SETTLEmENT  PROCEDURES  ACT 

1.  The  authfMity  citation  for  part  3500 
is  revised  to  read  as  follows: 

Aailwrity:  12  U.SC.  2801  et  seq.-,  42  U.S.C. 
353S(dJ. 

2.  Section  3500.8tc)ll)  is  revised  to 
read  as  follows: 

§3500.8  UseofHUO-lorHUO-IA 
sdttletnent  ^atements. 

*  «  «  «  * 

(c)  *  *  * 

(1)  After  itemizing  individual  deposits 
in  the  1000  series  using  sin^e-item 
accounting,  the  settiemeat  agent  shall 
make  an  adjustment  based  on  an 
aggregate  analysis  to  reflect  the 
difference  between  the  deposit  required 
under  aggregate  accounting  and  the  sum 
of  the  deposits  required  under  single¬ 
item  accounting.  The  computation  steps 
for  both  accounting  methods  are  set  out 
in  §  3500.17(d).  The  adjustment  will 
always  be  a  negative  number  or  zero 
(-0-).  The  servicer  shall  enter  the 
aggr^ate  adjustment  amount  on  a  final 
line  in  tihe  1000  series  of  the  HUD-1  or 
HUD-IA  statement. 
***** 

3.  Section  §  3500.17  Is  amended  by: 

a.  Revising  the  fourth  sentence  of 
paragraph  (a); 

b.  Removing  the  word  “servicing*’ 
following  the  phrase  “the  terms  of  any 
mortgage*’  in  the  definition  of 
“Servicing"  in  paragraph  (bb 

c.  Adding  a  sentence  after  die  first 
sentence  in  paragraph  (cHlMi); 

d.  Revising  paragraphs  (0(3HiKB)  and 

(C): 

e.  Revising  paragraph  {fK3)(iiMB); 

f.  Revising  paragraph  {fK4Kt)(0; 

g.  Revising  paragraph  (WKii); 

h.  Adding  a  sentence  after  the  fir^ 
sentence  in  parapnph  fi)  introductory 
text: 

i.  Adding  a  sentence  after  the  first 
sentence  in  paragraph  fiKl)  introductorj' 
text; 

j.  Removing  the  period  at  the  end  of 
paragraph  (i)(l)(viiO,  and  by  adding  a 
phrase  and  sentence  to  the  end  of  tito 
paragraph:  and 

k.  Revising  paragra{d}  to  read  as 
follows: 

§3500.17  Escraur  accounts. 

{a)  •  *  •  Appendix  H  to  this  part 
provides  examples  of  biweekly 
aocounting  and  Appencfix )  to  this  part 
provides  examples  of  a  3-year 
accounting  cycle  that  may  be  used  in 


accordance  with  paragraph  (cK9)  of  tiiis 
section. 

***** 

fc)*  *  * 

(D*  *  • 

(i)  Charges  at  settiemeat  orapon 
creation  o/  on  escrow  account.  •  •  * 
The  “amount  sufficient  to  pay"  is 
computed  so  that  the  lowest  month  end 
target  balance  projected  for  the  escrow 
account  computation  year  is  zero  f-tJ-) 
(see  Step  2  in  Appendix  F).  •  *  * 
***** 

(!)**• 

(3) *  * 

(i) *  *  * 

(B)  The  servicer  may  require  the 
borrower  to  repay  the  shortage  amount 
within  30  days;  or 

(C)  The  servicer  may  require  the 
borrower  to  repay  the  shortoge  amount 
in  equal  monthly  payments  over  at  least 
a  12-month  period. 

(ii)  *  *  • 

(B)  The  servicer  may  require  the 
borrower  to  repay  shortage  in  equal 
monthly  payments  over  at  least  a  12- 
month  pwiod. 

(4) *  *  * 

{!)*•• 

(C)  May  require  the  borrower  to  repay 
the  deficiency  in  2  or  more  equal 
monthly  payments. 

(ii)  If  the  deficiency  is  greater  than  or 
equal  to  1  month’s  escrow  payment,  the 
servicer  may  allow  the  deficiency  to 
exist  and  do  nothing  to  change  it  or  may 
require  the  borrower  to  repay  the 
deficiency  in  two  or  more  equal 
monthly  pa3nnents. 
***** 

(i)  *  ♦  *  yjjg  s0rvjcer  shall  also 
submit  to  the  borrower  the  previous 
year's  projection  or  initial  escrow 
account  statement.  *  *  • 

(1)  Contents  of  Annual  Escrow 
Accouitt  Statement  *  *  *  In  preparing 
the  statement,  the  servicer  may  assume 
scheduled  pa)nnei3ts  and  didmrsements 
will  be  ma^  lor  the  final  2  months  of 

the  escrow  account  computation  year. 

*  *  * 

***** 

(viii)  *  *  *,  as  indkated  by  noting 
differences  between  the  most  recent 
account  history  and  last  year’s 
projection.  Appendix  I  of  this  part  sets 
forth  an  acceptable  fonnat  and 
methoddlogy  for  conveying  this 
information. 

(2)  No  annual staiem&its  in  the  case 
of  default,  frxeclosure,  or  bankruptcy. 
This  paragisaph  contains  an  exemption 
from  the  provisions  of  §  3500.17{i)(i).  If 


at  tire  time  the  ^rvicer  conducts  the 
esaow  account  analysis  the  borrower  is 
more  than  30  days  overdue,  then  the 
servicer  is  exempt  from  the 
requirements  of  submitting  an  annual 
escrow  acoount  strtement  to  the 
borrower  under  §3500.17(t).  This 
exemption  also  applies  in  situations 
where  the  servicer  has  brought  an  action 
for  foreclosure  under  the  ur^riytng 
mortgage  loan,  or  where  the  bonower  is 
in  banl^ptcy  proceedings.  If  the 
servicer  does  not  issue  an  annual 
statement  pursuant  to  tiiis  exemption 
and  the  loan  subsequently  is  reinstated 
or  otherwise  becomes  current,  the 
servicer  shall  provide  a  history  of  the 
account  since  the  last  annual  statement 
(which  may  be  longer  than  1  year) 
within  90  days  of  the  date  the  account 
became  current. 

***** 

4.  In  Appendix  A  to  part  3500,  the 
heading  for  the  Append  is  revised, 
and  the  second  paragraph  for  lines 
1000-1003  under  the  heading  “Line 
Item  Instructions’’  is  revised,  to  read  as 
follows: 

Appendix  A  to  Part  3500— instructions  for 
CompletiRg  HUO-1  and  A  SeWament 
Statements 

***** 

Line  Item  Instructions 
***** 

Lines  1000-1008.  *  *  * 

After  itemizing  individual  deposits  in 
the  1000  series  using  single-item 
accounting,  the  settlement  agent  shall 
make  an  adjustment  based  on  an 
aggregate  analysis  to  reflect  the 
difference  between  tire  deposit  required 
under  aggregate  accounting  and  the  sum 
of  the  deposits  required  under  single¬ 
item  accounting.  The  computation  steps 
for  both  accounting  methods  are  set  out 
in  24  CFR  3500.17(d).  Tbe  adjustment 
will  always  be  eiflier  a  negative  number 
or  zero  (-0-).  The  servicer  shall  enter  the 
aggregate  adjustment  amount  on  a  final 
line  in  the  1000  series  of  the  HUD-1  or 
HUD-1  A  statement. 
***** 

5.  Appendix  F  to  part  3500  is 
amended  by: 

a.  Revising  in  Example  L  illustFating 
aggregate  analysis,  step  3.  tire  reference 
to  “Jul”,  which  immediately  follows 
“May”  to  read  “Jun";  and 

b.  Revising  tire  chart  for  “Step  1. — 
Initial  Trial  Baknoe”  in  Example  H, 
illustratuig  single-item  analysis  (existing 
accounts),  to  teed  as  follows: 
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Step  1.— Initial  Trial  Balance 


Single-item 

Tewes 

School  taxes 

pmt 

disb 

bal 

pmt 

disb 

bal 

June . 7. . . . . 

0 

0 

0 

0 

0 

0 

July  . 

100 

500 

-400 

30 

0 

30 

August . 

100 

0 

-300 

30 

0 

60 

September  — . 

100 

0 

-200 

30 

360 

-270 

October . . . . . . 

100 

0 

-100 

30 

0 

-240 

November  . 

100 

0 

0 

30 

0 

-210 

December  . 

100 

700 

-600 

30 

0 

-180 

January  . 

100 

0 

-500 

30 

0 

-150 

Februa^  . - . . 

100 

0 

-400 

30 

0 

-120 

March . . . 

100 

0 

-300 

301 

0 

-90 

April . ; . 

100 

0 

-200 

30 

0 

-60 

May  . 

100 

0 

-100 

30 

0 

-30 

June . 

100 

0 

0 

30 

0 

0 

6.  In  part  3500,  the  appendices  are 
amended  as  follows:  The  text  of 
Appendix  G  is  removed,  the  heading  of 
Appendix  G  is  revised  to  read 
“APPENDIX  G — (Appendix  G  consists 
of  Appendices  G-1  and  G-2)”  and 
Appendices  G-1  and  G-2  are  added 
after  the  parenthetical  to  read  as  set 
forth  below; 

The  text  of  Appendix  H  is  removed, 
the  heading  of  Appendix  H  is  revised  to 


read  “APPENDIX  H— (Appendix  H 
consists  of  Appendices  H-1  and  H-2)” 
and  Appendices  H-1  and  H-2  are  added 
after  the  parenthetical  to  read  as  set 
forth  below; 

The  text  of  Appendix  I  is  removed, 
the  heading  of  Appendix  I  is  revised  to 
read  "APPENDIX  I — (Appendix  I 
consists  of  Appendices  I-l  through  I- 
8)”  and  Appendices  I-l  through  1-8  are 


added  after  the  parenthetical  to  read  as 
set  forth  below; 

The  text  of  Appendix  J  is  removed, 
the  heading  of  Appendix  ]  is  revised  to 
read  “APPENDUC  J— (Appendix  J 
consists  of  Appendices  J-1  and  J-2)” 
and  Appendices  J-1  and  J-2  are  added 
after  t^  parenthetical  to  read  as  set 
forth  below;  and  Appendices  K  through 
N  are  added,  reading  as  follows: 

BILUNG  CODE  4?lO-27-P 
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APPENDIX  G-1 :  INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

FORMAT 

[Servicer's  name,  address,  and  toll-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

% 

Balance 

initial  deposit: 

. $ 

[A  filled-out  format  follows.) 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer;  $. 


[YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ _ OF 

WHICH  $ _ WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $ _ WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT] 


[YOUR  FIRST  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ _ OF 

WHICH  $ _ WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $ _ WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT.  THE  TERMS  OF  YOUR  LOAN  MAY  RESULT  IN  CHANGES  TO  THE 
MONTHLY  PRINCIPAL  AND  INTEREST  PAYMENTS  DURING  THE  YEAR.] 


[INSTRUCTIONS  TO  PREPARER:  The  servicer  Is  to  use  the  appropriate  option  above  describing  the 
principal  and  interest  payments  for  the  coming  year.  This  instruction  paragraph  should  not  appear  in  the 
form.] 
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APPENDIX  G-2:  INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 


[Servicer’s  name,  address,  andtoH-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 
Escrow  Account 

Payments  from 
Escrow  Account 

Description 

Escrow  Account 
Balance 

Initial  deposit: 

. $L2DQ. 

September 

200 

0 

1,400 

October 

200 

800 

taxes 

800 

November 

200 

600 

insurance 

400 

December 

200 

0 

600 

January 

200 

0 

800 

February 

200 

0 

1,000 

March 

200 

0 

1,200 

April 

200 

0 

1,400 

May 

200 

0 

1,600 

June 

200 

1,000 

taxes 

800 

July 

200 

0 

1,000 

August 

200 

0 

1,200 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer:  $  400 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.324  OF  WHICH 
$  1.124  WAS  FOR  PRINCIPAL  AND  INTEREST  AND  $  200  WILL  GO  INTO  YOUR  ESCROW 
ACCOUNT. 
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APPENDIX  H-1:  BIWEEKLY  PAYMENTS — 
EXAMPLE 


fBiweeklv  payments. 


blWB^AfiCQunting.] 


[Servicer's  narne,  address,  and  toll-free  number.] 


INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


V  THIS  IS  AN  ESTIKMTE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
. .  BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 

Period  Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  Balance 


Initial  deposU: . 

. $1.000 

1 

120 

0 

1,120 

2: 

1?0 

0 

1,240 

3 

120 

520 

taxes 

840 

4  . 

120 

0 

960 

5  ■ 

120 

0 

1,080 

6 

120 

0 

1,200 

7 

120 

0 

1,320 

8 

.120 

600 

taxes 

840 

9  ^  . 

120 

0 

960 

10  ^  • 

120 

0 

1,080 

11  ‘  - 

120 

0 

1,200 

12  . 

120 

0 

1,320 

13 

120 

0 

1,440 

14' 

120 

0 

1,560 

15 

120 

0 

1,680 

16 

120 

0 

1,800 

17 

120 

0 

1,920 

18 

.  120 

0 

2,040 

19  V. 

120 

0 

2.160 

20  ‘  - 

120 

1,200 

insurance 

1,080 

21 

120 

0 

1,200 

22 

120 

800 

taxes 

520 

23  .  : 

120 

0 

.  . 

640 

24 

120 

0 

760 

25' 

120 

0 

,  .S'  - 

880 

26  ,  ,  '  ’ 

120 

0 

1,000 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer;  $  520  . 

YOUR  BIWEEKLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  750  OF  WHICH 
$  630  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  120  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  H-2:  BIWEEKLY  PAYMENTS  — 
EXAMPLE 

fBiweekIv  payments,  monthly  accounting.! 

[Servicer’s  name,  address,  and  toll-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 
Escrow  Account 

Payments  from 
Escrow  Account 

Description 

Escrow  Account 
Balance 

Initial  deposit: 

. $LflM 

September 

360 

520 

taxes 

840 

October 

240 

0 

1,080 

November 

240 

0 

1,320 

December 

240 

0 

1,560 

January 

240 

600 

taxes 

1,200 

February 

240 

0 

1,440 

March 

360 

0 

1,800 

April 

240 

0 

2,040 

May 

240 

1,200 

insurance 

1,080 

June 

240 

800 

taxes 

520 

July 

240 

0 

760 

August 

240 

0 

1,000 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer;  $  520  . 


YOUR  BIWEEKLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  750  OF  WHICH 
$  630  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  120  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  M :  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

FORMAT 

[Account  history  of  ore-rule  accounts  computed  using  sinole-item  anaivsis.l 

[Servicer's  name.  SKldress,  and  toil-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 


THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM _ THROUGH 

_ .  {COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

PROJECTIONS  FOR  COMING  VEAR-WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON _ .-(AN¬ 

OTHER  COPY  ENCLOSED).} 

[INSTRUCTIONS  TO  PREPARER:  Delete  material  in  brackets  {}  If  Initial  escrow  account  disclosure 
statement  or  annual  disclosure  payment  history  was  not  delivered  In  previous  year.  Also,  if  the  servicer 
elects  to  provide  a  side-by-side  comparison  of  last  year's  projection  to  the  account  history,  delete  “{COM¬ 
PARE  . , .  ENCLOSED.}".  This  instmction  paragraph  should  not  be  included  in  the  form.] 

Your  monthly  mortgage  payment  for  the  past  year  was  $ _ of  which  $ _ was  for  principal 

and  interest  and  $ _ went  into  your  escrow  account. 


Month  Payments  to  Payments  from  Description 

Escrow  Account  Escrow  Account 


Escrow  Account 
Balance 


Starting  balance: 


$. 


[A  filled-out  example  follows.) 


An  asterisk  (*)  indicates  a  difference  from  a  previous  estimate  either  in  the  date  or  the  amount. 

Last  year,  we  anticipated  that  payments  from  your  abcount  would  be  made  during  this  period  equaling 

$ _ .  Under  Federal  law,  your  lowest  monthly  balance  should  not  have  exceeded  $ _ _ 

unless  your  nK)rtgage  contract  or  State  law  specifies  a  lower  amount.  (Your  mortgage  contract  and  State 
law  are  silent  on  this  issue.)  (Urrder  your  mortgage  contract  and  State  law,  your  lowest  monthly  balance 
should  not  have  exceeded  $ _ .) 

[INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  sentence  above  describing  the 
mortgage  contract.  This  instruction  paragraph  should  not  appear  in  the  form.] 

Your  actual  lowest  monthly  balance  was  greater  than  $ _ .  The  items  with  an  asterisk  on  your  Account 

History  may  explain  this.  If  you  want  a  further  explanation,  please  call  our  toll-free  number, 

[INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  paragraph  above  if  the  lowest  month-end 
balance  exceeds  either  the  Federal  or  the  contract/State  law  limit.  Put  the  lower  of  the  two  in  the  blank. 
This  instruction  paragraph  should  not  appear  In  the  form.) 
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APPENDIX  1-2:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

FORMAT 

fProiections  for  pre-rule  accounts  computed  using  single-item  anatvsis.| 

[Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month  Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: . 

. $ 

[A  filled-out  format  follows.] 


Your  ending  balance,  from  the  last  month  of  the  account  history,  is  $ _ .  Your  starting  balance 

according  to  this  analysis  should  be  $ _ . 

[This  means  you  have  a  surplus  of  $ _ .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  teeping  it  and  lowering  your  monthly  payments 
accordingly.  (We  are  sending  you  a  check  for  the  surplus.)  (We  are  keeping  the  surpkjs  and  lowering  your 
monthly  payments.)] 

[This  means  you  have  a  shortage  of  $ _ This  shortage  may  be  collected  from  you  over  a  period 

of  12  nnonths  or  more  unless  the  shortage  is  less  than  1  month’s  deposit,  in  which  case  we  have  the 

additional  option  of  requestii^  payment  within  30  days.  (We  have  decided  to  collect  it  over _ months.) 

(We  have  decided  to  collect  it  within  30  days.)  (We  have  decided  to  do  nothing.)] 

[This  means  you  have  a  deficiency  of  $ _ .  This  deficiency  may  be  collected  from  you  over  a 

period  of  2  months  or  more  unless  the  deficiency  is  less  than  1  month’s  deposit,  in  which  case  we  have 

the  additional  option  of  requesting  payment  within  30  days.  (We  have  decided  to  collect  ft  over _ 

months.)  (We  have  decided  to  collect  ft  within  30  days.)  (We  have  decided  to  do  nothing.)] 

[INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  paragraph  above  if  there  is  a 
surplus,  shortage,  or  deficiency.  The  servicer  should  then  print  the  response  selected  from  the  choices 
given,  if  the  deficiency  and  shortage  paragraphs  are  to  be  used  on  the  same  form,  appropriate  explana¬ 
tory  language  may  be  used.  This  instruction  paragraph  should  not  be  included  in  the  form.] 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

[YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ _ OF 

WHICH  $ _ WILL  BE  FOR'PRINCIPAL  AND  INTEREST  AND  $ _ WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT]  . 

[YOUR  FIRST  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ _ OF 

WHICH  $ _ WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $ _ WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT.  THE  TERMS  OF  YOUR  LOAN  MAY  RESULT  IN  CHANGES  TO  THE 
MONTHLY  PRINCIPAL  AND  INTEREST  PAYMENTS  DURING  THE  YEAR.] 

[INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  option  above  describing  the 
principal  and  interest  payments  for  the  coming  year.  This  instruction  paragraph  should  not  appear  in  the 
form.] 
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APPENDIX  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 


[Account  history  of  ore-rule  accounts  computed  using  sinqie-ftem  analysis. | 
[Servicer's  name,  address,  and  toll-free  number.] 


ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPTEMBER 
1993  THROUGH  AUGUST  1994.  [COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE 
STATEMENT  —  PROJECTIONS  FOR  COMING  YEAR  —  WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON 
AUGUST  16  (ANOTHER  COPY  IS  ENCLOSED).} 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  PAST  YEAR  WAS  $  1.324  OF  WHICH  $  1.124 
WAS  FOR  PRINCIPAL  AND  INTEREST  AND  $  200  WENT  INTO  YOUR  ESCROW  ACCOUNT. 


Month  Payments  to  Payments  from 

Escrow  Account  Escrow  Account 


Description  Escrow  Account 

Balance 


Starting  balance: . $1 .350 


September 

200 

0 

1,550 

October 

200 

* 

o 

taxes 

1.070 

November 

200 

600 

insurance 

670 

December 

200 

0 

870 

January 

200 

0 

1.070 

February 

200 

0 

1,270 

March 

200 

0 

1,470 

April 

200 

0 

1,670 

May 

200 

0 

1,870 

June 

200 

0 

2,070 

July 

200 

1,000* 

taxes 

1.270 

August 

200 

0 

1,470 

An  asterisk  {*)  indicates  a  difference  from  a  previous  estimate  either  in  the  date  or  the  amount. 


Last  year,  we  anticipated  that  payme.nts  from  your  account  would  be  made  during  this  period  equaling 
$  2.4QQ  ■  Under  Federal  law.  your  lowest  monthly  balance  should  not  have  exceeded  S  550 

unless  your  mortgage  contract  or  State  law  specifies  a  lower  amount.  Under  your  mortgage  contract,  your 
lowest  monthly  balance  should  not  have  exceeded  $  550 


Your  actual  lowest  monthly  balance  was  greater  than  $  550  .  The  Items  with  an  asterisk  on  your 

Account  History  may  explain  this.  If  you  want  a  further  explanation,  please  call  our  toll-free  number. 
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APPENDIX  1-4:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 

[Projections  tor  ore-rule  accounts  computed  using  sinole-item  analysis.) 

[Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

. - . 

. . $L22fi 

September 

190 

0 

- 

1,420 

October 

190 

680 

taxes 

930 

November 

190 

600 

insurance 

520 

December 

190 

0 

710 

January 

190 

0 

900 

February 

190 

0 

1,090 

March 

190 

0 

1,280 

April 

190 

0 

1,470 

May 

190 

0 

1,660 

June 

190 

0 

1,850 

July 

190 

1,000 

taxes 

1,040 

August 

190 

0 

1,230 

Your  ending  balance,  from  the  last  month  of  the  account  history,  is  S  l  .470  .  Ybur  starting  balance 

according  to  this  analysis  should  be  S  1.230  . 

This  means  you  have  a  surplus  of  $  240  .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  for  the  surplus. 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.314  OF  WHICH 

$  1.124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  190  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  1-5:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

FORMAT 

(Account  history  of  ore-rule  and  post-mle  accounts  computed  using  aggregate  analysis.] 

[Servicer’s  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM _ THROUGH 

_ .  {COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

PROJECTIONS  FOR  COMING  YEAR—VJH\CH  WAS  SENTTO  YOU  LASTYEAR  ON _ (AN¬ 

OTHER  COPY  ENCLOSED).} 

[INSTRUCTIONS  TO  P'REPARER:  Delete  material  in  brackets  {}  If  initial  escrow  account  disclosure 
statement  or  annual  disclosure  payment  history  was  not  delivered  in  previous  year.  Also,  if  the  servicer 
elects  to  provide  a  side-by-side  comparison  of  last  year’s  projection  to  the  account  history,  delete  “(COM¬ 
PARE  . . .  ENCLOSED.}".  This  instmction  paragraph  should  not  be  included  in  the  form.) 

Your  monthly  mortgage  payment  for  the  past  year  was  $ _ of  which  $ _ was  for  principal 

and  interest  and  $ _ went  into  your  escrow  account. 


Month  Payments  to  Payments  from 

Escrow  Account  Escrow  Account 


Description  Escrow  Account 
Balance 


Starting  balance: 


[A  fiiied-out  example  follows.) 


$. 


An  asterisk  (*)  Indicates  a  difference  from  a  previous  estimate  either  in  the  date  or  the  amount. 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  during  this  period  equaling 

$ _ .  Under  Federal  law,  your  lowest  monthly  balance  should  not  have  exceeded  $ _ _  or 

1/6  of  anticipated  payment  from  the  account,  unless  your  mortgage  contract  or  State  law  specifies  a  lower 
amount.  (Your  mortgage  contract  and  State  law  are  silent  on  this  issue.)  (Under  your  mortgage  contract 
and  State  law,  your  lowest  monthly  balance  should  not  have  exceeded  $ _ . 

[INSTRUCTIONS  TO  PREPARER:  The  senricer  is  to  use  the  appropriate  sentence  above  describing  the 
mortgage  contract.  This  instruction  paragraph  should  not  appear  in  the  form.) 

Your  actual  lowest  monthly  balance  was  greater  than  $ _ .  The  Items  with  an  asterisk  on  your  Account 

History  may  explain  this.  If  you  want  a  further  ecpfanation,  please  call  our  toll-free  number. 

[INSTRUCTIONS  TO  PREPARER:  The  senricer  Isto  use  the  paragraph  above  if  the  lowest  month-end 
balance  exceeds  either  the  Federal  or  the  contract/State  law  limit.  Put  the  lower  of  the  two  in  the  blank. 
This  instruction  paragraph  should  not  appear  in  the  form.) 
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APPENDIX  P-6:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  ~ 

FORMAT 

(Projections  for  pre-fute  and  post-rule  accounts  computed  using  aggregate  analvsis.1 

(Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 

Month  Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  Balance 


Starting  balance: 


$. 


[A  filled-out  format  follows.) 


Your  ending  balance,  from  the  last  month  of  the  account  history,  is  $ _ .  Your  starting  balance 

according  to  this  analysis  should  be  $ _ 

(This  me.ans  you  have  a  surplus  of  $ _ .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  (We  are  sending  you  a  check  for  the  surplus.)  (We  are  keeping  the  surplus  and  lowering  your 
monthly  payments.)] 

(This  means  you  have  a  shortage  of  $ _ .  This  shortage  may  be  collected  from  you  over  a  period 

of  12  months  or  more  unless  the  shortage  is  less  than  1  month’s  deposit,  in  which  case  we  have  the 

additional  option  of  requesting  payment  within  30  days.  (We  have  decided  to  collect  it  over _ months.) 

(We  have  decided  to  collect  it  within  30  days.)  (We  have  decided  to  do  nothing.)] 

(This  means  you  have  a  deficiency  of  $ _ .  This  deficiency  may  be  collected  from  you  over  a 

period  of  2  months  or  more  unless  the  deficiency  is  less  than  1  month’s  deposit,  in  which  case  we  have 

the  additional  option  of  requesting  payment  within  30  days.  (We  have  decided  to  collect  it  over _ 

months.)  (We  have  decided  to  collect  it  within  30  days.)  (We  have  decided  to  do  nothing.)] 

(INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  paragraph  above  if  there  is  a 
surplus,  shortage,  or  deficiency.  The  servicer  should  then  print  the  response  selected  from  the  choices 
given.  If  the  deficiency  and  shortage  paragraphs  are  to  be  used  on  the  same  form,  appropriate  explana¬ 
tory  language  may  be  used.  This  instruction  paragraph  should  r)ot  be  included  in  the  form.] 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

(YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ _ OF 

WHICH  $_ _ WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $ _ WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT] 

(YOUR  FIRST  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ _ OF 

WHICH  $ _ WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $ _ WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT.  THE  TERMS  OF  YOUR  LOAN  MAY  RESULT  IN  CHANGES  TO  THE 
MONTHLY  PRINCIPAL  AND  INTEREST  PAYMENTS  DURING  THE  YEAR.] 

(INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  option  above  describing  the 
principal  and  interest  payments  for  the  coming  year.  This  instruction  paragraph  should  not  appear  in  the 
form  1 
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APPENDIX  1-7:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 


[Account  history  of  ore-rule  and  oost-mle  accounts  computed  using  aggregate  arqlysis  ] 


[Servicer's  name,  address,  and  toll-free  number] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY  . 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPTEMBER 
1993  THROUGH  AUGUST  1994.  {COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE 
STATEMENT  —  PROJECTIONS  FOR  COMING  YEAH— WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON 
AUGUST  1 6  (ANOTHER  COPY  IS  ENCLOSED).} 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  PAST  YEAR  WAS  $  1.324  OF  WHICH  $  1.124 
WAS  FOR  PRINCIPAL  AND  INTEREST  AND  S  200  WENT  INTO  YOUR  ESCROW  ACCOUNT. 


Month  Payments  to  Payments  from 

Escrow  Account  Escrow  Account 


Description  Escrow  Account 
Balance 


Starting  balance: ... 

. $1.200 

September 

200 

0 

1,400 

October 

200 

680* 

taxes 

920 

November 

200 

600 

insurance 

520 

December 

200 

0 

720 

January 

200 

0 

920 

February 

200 

0  • 

1.120 

March 

200 

0 

1,320 

April 

200 

0 

1,520 

May 

200 

0 

1.720 

June 

200 

0 

1,920 

July 

200 

1,000* 

taxes 

1,120 

August 

.200 

0 

1,320 

An  asterisk  (*)  indicates  a  difference  from  a  previous  estimate  either  in  the  date  or  the  amount. 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  during  this  period  equaling 
$  2.400  ■  Under  Federal  law,  your  lowest  monthly  balance  should  not  have  exceeded  $  400 

or  1/6  of  anticipated  payments  from  the  account,  unless  your  mortgage  contract  or  State  law  specifies  a 
lower  amount.  Under  your  mortgage  contract  and  State  law.  your  lowest  monthly, balance  should  not  have 
exceeded  $  400 

Your  actual  lowest  monthly  balance  was  greater  than  $  400  The  items  with  an  asterisk  on  your 
Account  History  may  explain  this.  If  you  want  a  further  explanation,  please  call  our  toll-free  number. 
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APPENDIX  l-«:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 

[Projections  for  pre-rule  and  post-rule  accounts  computed  using  aaoregate  analysis.) 

[Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

. $LQ2Q 

September 

190 

0 

1,280 

October 

190 

680 

taxes 

790 

November 

190 

600 

insurance 

380 

December 

190 

0 

570 

January 

190 

0 

760 

February 

190 

0 

950 

March 

190 

0 

1,140 

April 

190 

0 

1,330 

May 

190 

0 

1,520 

June 

190 

0 

1.710 

July 

190 

1,000 

taxes 

900 

August 

190 

0 

1,090 

Your  ending  balance,  from  the  last  month  of  the  account  history,  is  $  1 .320  .  Your  starting  balance 

according  to  this  analysis  should  be  $  1 .090 

This  means  you  have  a  surplus  of  $  230  .  This  surplus  must  be  returned  to  you  unless  It  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  for  the  surplus. 


(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.314  OF  WHICH 

$  1.124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  190  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  J-1:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 

fThree  year  t:vcle.  three  year  display  ! 

[Servicer’s  name,  address,  and  toll-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEARS 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month  Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  '  Balance 


Initial  deposit: . $9QQ 


January 

130 

0 

1,030 

February 

130 

600 

taxes 

560 

March 

130 

0 

690 

April 

130 

240 

insurance 

580 

May 

130 

0 

710 

June 

130 

0 

840 

July 

130 

0 

970 

August 

130 

600 

taxes 

500 

September 

130 

0 

630 

October 

130 

0 

760 

November 

130 

0 

890 

December 

130  ‘ 

0 

1,020 

January 

130 

0 

1,150 

February 

130 

600 

taxes 

680 

March 

130 

360 

flood  insurance 

450 

April 

130 

240 

insurance 

340 

May 

130 

0 

470 

June 

130 

0 

600 

July 

130 

0 

730 

August 

130 

600 

taxes 

260 

September 

130 

0 

'  390 

October 

130 

0 

520 

November 

130 

0 

650 

December 

130 

0 

780 

January 

130 

0 

910 

February 

130 

600 

taxes 

440 

March 

130 

0 

570 

April 

130 

240 

insurance 

460 

May 

130 

0 

590 

June 

130 

0 

720 

July 

130 

0 

850 

August 

130 

600 

taxes 

380 

September 

130 

0 

510 

October 

130 

0 

640 

November 

130 

0 

770 

December 

130 

0 

900 

(PLEASE 

KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 

ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

Cushion  selected  by  servicer:  $  260  . 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  870  OF  WHICH 
$  740  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  130  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  J-2:  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

EXAMPLE 

[Three  year  cycle,  one  year  display  ! 

[Servicer’s  name,  address,  and  toll-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Initial  deposit: . 

. $900 

January 

130 

0 

1,030 

February 

130 

600 

taxes 

560 

March 

130 

0 

690 

April 

130 

240 

insurance 

580 

May 

130 

0 

710 

June 

130 

0 

840 

July 

130 

0 

970 

August 

130 

600 

taxes 

500 

September 

130 

0 

630 

October 

130 

0 

760 

November 

130 

0 

890 

December 

130 

0 

1,020 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer:  $  260 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  870  OF  WHICH 
$  740  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  130  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  K 

(APPENDIX  K  consists  of  Appendices 
K-1  through  K-4) 


APPENDIX  K-1:  SHORT  YEAR  STATEMENTS  — 

EXAMPLE 

[Maturitv.  oavoff.  or  transferor  fold)  servicer  when  sold.l 
(Account  history  of  ore-rule  and  t?ost-mte  accounts  comotited  using  aggregate  analysis.] 
(Servicer’s  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPTEMBER 
1993  THROUGH  APRIL  1994.  {COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE 
STATEMENT  —  PROJECTIONS  FOR  COMING  YEAR — WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON 
AUGUST  16  (ANOTHER  COPY  IS  ENCLOSED).} 

YOUR  MONTHLY  MORTGAGE  PAYMENT  SINCE  SEPTEMBER  1993  WAS  $  1 .324  OF  WHICH 
$  1.124  WAS  FOR  PRINCIPAL  AND  INTEREST  AND  $  200  WENT  INTO  YOUR  ESCROW 
ACCOUNT. 


Month 


Payments  to 
Escrow  Account 


Payments  from 
Escrow  Account 


Description  Escrow  Account 

'  Balance 


Starting  balance: .... 

. S1.200 

September 

200 

0 

1,400 

October 

200 

680* 

taxes 

920 

November 

200 

600 

insurance 

520 

December 

200 

0 

720 

January 

200 

0 

920 

February 

200 

-  0 

1,120 

March 

200 

0 

1,320 

April 

200 

0 

1,520 

An  asterisk  {* )  indicates  a  difference  from  a  previous  estimate  either  in  the  date  or  the  amount.  If  you 
want  a  further  explanation,  please  call  our  toll-free  number. 
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APPENDIX  K-2:  SHORT  YEAR  STATEMENTS — 
EXAMPLE 

rTranslerof  (okfl  servicer  when  sold.) 

[Projectbns  for  pre-rule  and  post-rute  accounts  computed  using  aaoreQate  analysis  ] 

(Servicer^  name,  address,  and  toB-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT — 
PROJECTIONS  FOR  COMING  YEAR 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month  Payments  to 

Escrow  Account 

Startina  haianoe: . 

Payments  from 
Escrow  Account 

Description 

Escrow  Account 
Balance 

. . . $1 ,200 

September 

200 

0 

1,400 

October 

200 

800 

taxes 

800 

November 

200 

600 

insurance 

400 

December 

200 

0 

600 

January 

200 

0 

800 

February 

200 

0 

1,000 

March 

200 

0 

1,200 

April 

200 

0 

1,400 

May 

200 

0 

1,600 

June 

200 

1,000 

taxes 

800 

July 

200 

0 

.  ^  1,000 

August 

20C 

0 

9 

1,200 
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APPENDIX  K-3:  SHORT  YEAR  STATEMENTS  — 
EXAMPLE 

pransferee  (new)  servicer,  no  change  in  monthly  payment  or  accountina  system, 
at  the  end  of  the  yearly  cycle  ] 


[Account  history  of  ore-mle  and  post-rule  accounts  computed  using  aggregate  analysis.] 


[Servicer’s  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  MAY  1994 
THROUGH  AUGUST  1994. 

YOUR  MONTHLY  MORTGAGE  PAYMENT  SINCE  MAY  1994  WAS  $  1.324  OF  WHICH 
$  1.124  WAS  FOR  PRINCIPAL  AND  INTEREST  AND  $  200  WENT  INTO  YOUR  ESCROW 
ACCOUNT. 


Month  Payments  to 

Escrow  Account 


Payments  from 
Escrow  Account 


Description  Escrow  Account 

Balance 


Starting  balance: 


$jL52£> 


May 

200 

0 

June 

200 

0 

July 

200 

1,000 

August 

200 

0 

1,720 

1,920 

1,120 

1,320 


taxes 
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APPENDIX  K-4:  SHORT  YEAR  STATEMENTS — 
EXAMPLE 

ITransferee  (new)  servicer  when  sold.] 

fProiections  for  ore-nile  and  post-rule  accounts  computed  using  aggregate  analysis.] 

fServicer’s  name,  address,  and  tolMree  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

. $UQ2Q 

September 

190 

0 

1,280 

October 

190 

680 

taxes 

790 

November 

190 

600 

insurance 

380 

December 

190 

0 

570 

January 

190 

0 

760 

February 

190 

0 

950 

March 

190 

0 

1,140 

April 

190 

0 

1,330 

May 

190 

0 

1,520 

June 

190 

0 

1,710 

July 

190 

1,000 

taxes 

900 

August 

190 

0 

1,090 

Your  ending  balance,  from  the  last  month  of  the  account  history,  is  $  1 .320  .  Your  starting  balance 
according  to  this  analysis  should  be  $  1 .090 

This  means  you  have  a  surplus  of  $  230  .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  for  the  surplus. 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.314  OF  WHICH 

$  1,124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  190  WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 
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APPENDIX  L;  SIDE-BY>SIDE  PRESENTATION  OF  OLD  PROJECTION 

AND  HISTORY 

(Account  history  of  ore-rule  and  post-mie  accounts  computed  using  aaoreoate  analvsis.1 

[Servicer’s  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 


THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPTEMBER 
THROUGH  AUGUST  (LAST  YEAR’S  PROJECTIONS  ARE  NEXT  TO  THE  ACTUAL  ACTIVITY.) 


Your  monthly  mortgage  payment  for  the  past  year  was  S  1 .324  of  which 

i  ..1.124 

_  was  for  principal 

and  interest  and  $  200 

went  into  your  escrow  account. 

Projected 

Actual 

Projected 

Actual 

Projected 

Actual 

Payments 

Payments 

Payments 

Payments 

Escrow 

Escrow 

to  Escrow 

to  Escrow 

from  Escrow 

Descrip- 

from  Escrow 

Descrip- 

Account 

Account 

Month  Account 

Account 

Account 

tk>n 

Balance 

tkm 

Balance 

Balance 

Starting  balance . 

.  SI  .200 

$1.200 

September  200 

200 

0 

1,400 

1,400 

CXrtober  200 

200 

800 

taxes 

680* 

taxes 

800 

920 

November  200 

200 

600 

insurance 

600  insurance 

400 

520 

December  200 

200 

0 

600 

720 

January  200 

200 

0 

800 

920 

February  200 

200 

0 

1,000 

1,120 

March  200 

200 

0 

1,200 

1,320 

April  200 

200 

0 

1,400 

1,520 

May  200 

200 

0 

1,600 

1,720 

June  200 

200 

1,000 

taxes 

800 

1,920 

July  200 

200 

0 

1,000* 

taxes 

1,000 

1,120 

August  200 

200 

0 

1,200 

1,320 

An  asterisk  (*)  indicates  a  difference  from  a  previous  estimate  either  in  the  date  or  the  amount. 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  during  this  period  equaling 
$  2.400  ■  Under  Federal  law,  your  towest  monthly  balance  should  not  have  exceeded  $  400  or  1/6  of 
anticipated  payments  from  the  account,  unless  your  mortgage  contract  or  State  law  specifies  a  lower 
amount.  Under  your  mortgage  contract  and  State  law,  your  lowest  monthly  balance  should  not  have 
exceeded  $  400  . 

Your  actual  lowest  monthly  balance  was  greater  than  $  400  .The  items  with  an  asterisk  on  your 
Account  History  may  explain  this.  If  you  want  a  further  explanation,  please  call  our  toll-free  number. 
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APPENDIX  M:  ILLUSTRATION  OF  OPTION  OF  IDENTIFYING  SIMULTANEOUS 

DEFICIENCY  AND  SHORTAGE 


fProiections  fQrjre-rule^d  DQSt-fule  accounts  computed  usif^t  aaoreoate  analysis.) 

[Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 

Month  Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  Baiance 


Starting  balance: . . . $3.300 


September 

500 

0 

3,800 

October 

500 

800 

taxes 

3,500 

November 

500 

3,000 

insurance 

1,000 

December 

500 

0 

1,500 

January 

500 

0 

2.000 

February 

500 

0 

2,500 

March 

500 

0 

3,000 

April 

500 

0 

3,500 

May 

500 

0 

4,000 

June 

500 

2,200 

taxes 

2,300 

July 

500 

0 

2,800 

August 

500 

0 

3,300 

Your  ending  balance,  from  the  last  month  of  the  account  history,  is  f$  2.400  1.  Your  starting  balance 

according  to  this  analysis  should  be  $  3.300 

This  means  you  have  a  deficiency  of  $  2.400  .  This  deficiency  may  be  collected  from  you  over  a 

period  of  2  months  or  more  unless  the  deficiency  is  less  than  1  month's  deposit,  in  which  case  we  have 
the  additional  option  of  requesting  payment  within  30  days.  We  will  ask  you  to  pay  it  over  2  months. 

After  considering  the  deficiency,  you  still  have  a  remaining  shortage  of  $  3.300  .This  shortage  may  be 
collected  from  you  over  a  period  of  1 2  months  or  more  unless  the  shortage  Is  less  than  1  month's  deposit, 
in  which  case  we  have  the  additional  option  of  requesting  payment  within  30  days.  We  have  decided  to 
collect  it  over  12  months. 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  FIRST  2  MONTHS  OF  THE  COMING  YEAR  WILL 
BE  $  3.099  OF  WHICH  $  1.124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND 

$  .  1.975  WILL  GO  INTO  YOUR  ESCROW  ACCOUNT. 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  3RD  THROUGH  THE  12TH  MONTHS  OF  THE 
COMING  YEAR  WILL  BE  $  1.899  OF  WHICH  i  1.124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST 
AND  $  775  WILL  GO  INTO  YOUR  ESCROW  ACCOUNT. 
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APPENDIX  N:  HUI>-1  AGGREGATE  ACCOUNTING  ADJUSTMENT  EXAMPLE 


Given:  City  Property  Taxes  $1200  in  December* 

Insurance  $360  in  September 

First  regular  monthly  payment  in  June 

Option  1:  Aggregate  at  closing 

Two  month  cushion  chosen 


1000. 

Reserves  Deposited  With  Lender 

1001. 

Hazard  insurance 

10  months® 

$30  per  month 

300 

1002. 

Mortgage  Insurance 

months  @ 

per  month 

1003. 

City  Property  Taxes 

7  rrwnths  @ 

$100  per  month 

700 

1004. 

County  Property  Taxes 

months® 

per  month 

1005. 

Annual  Assessments 

months® 

per  month 

1006. 

months  ® 

per  month 

1007. 

months  ® 

per  month 

1008. 

Aggregate  Accounting  Adjustment 

'  -90 

This  adjustment  works  so  long  as  single  item  is  performed  as  indicated  in  this  mie  and  shown  in  examples 
in  the  appendices.  Errors  may  result  if  the  instructions  for  single  item  in  this  mIe  are  not  followed. 


Ootioji  2l., Single  item  at  ctoslna>  one  month  cushion 


1000. 

Reserves  Deposited  With  Lender 

1001. 

Hazard  Insurance 

9  months  @ 

$30  per  month 

270 

1002. 

Mortgage  Insurance 

months® 

per  month 

1003. 

City  Property  Taxes 

6  months® 

$100  per  month 

600 

1004. 

County  Property  Taxes 

months® 

per  month 

1005. 

Annual  Assessments 

months® 

per  month 

1006. 

months® 

per  month 

1007. 

months® 

per  month 

1 008 .  Aggregate  Accounting  Adjustment 
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Dutud;  Fobruary  8, 

Nicolas  P.  Rctsinas, 

Assistnnt  Sticretiiry  for  I  {oiisiit;^-l-'i;(lortil 
Housing  (iomivissiouor 
IFRDoc.  9.S-:«j83  Fil»:»l  2-10-95;  12  48  pml 
BILLING  CODE  4210-27-C 


Office  of 
Management  and 
Budget 

Budget  Rescission  and  Deferrals;  Notice 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  the  Congress  of  the  United  States: 
In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974, 1  herewith  report  23  rescission 
proposals  of  budgetary  resources, 
totaling  $1.1  billion.  These  rescissions. 


when  combined  with  other 
discretionary  savings  proposals 
contained  in  the  FY  1996  Budget,  will 
reduce  FY  1995  budgetary  resources  by 
$2.4  billion. 

The  proposed  rescissions  affect  the 
Departments  of  Agriculture,  Commerce, 
Education,  Health  and  Human  Services, 
Housing  and  Urban  Development, 
Labor,  and  Transportation:  the 


Environmental  Protection  Agency:  the 
National  Aeronautics  and  Space 
Administration:  the  Small  Business 
Administration:  the  Chemical  Safety 
and  Hazardous  Investigation  Board:  and 
the  National  Science  Foundation. 
William  J.  Clinton 
The  White  House, 

February  6, 1995. 

BILLING  CODE  31 10-01 -M 
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8843 


Rescission 

No. 

R95-1 

R95-2 

R95-3 

R95-^ 

R95-5 

R95-6 

R95-7 

R95-8 

R95-9 

R95-10 

R95-11 

R95-12 


CONTENTS  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 


ITEM 


Department  of  Agriculture: 

Foreign  Agricultural  Service; 

Public  Law  480  Program  Accounts: 

Public  Law  480  program  account . 

Public  Law  480  grants,  title  I  (OFD),  II.  and  III . 

Food  and  Nutrition  Service: 

Food  stamp  program . 

Department  of  Commerce: 

National  Telecommunications  and  Information 
Administration: 

Public  broadcasting  facilities,  planning 
and  construction . 

Department  of  Education: 

Office  of  Elementary  and  Secondary  Education: 
School  improvement  programs . 

Office  of  Vocational  and  Adult  Education: 
Vocational  and  adult  education . 

Office  of  Postsecondary  Education: 

Higher  education . 

College  housing  and  academic  facilities  loans 
program . 

Office  of  Educational  Research  and  Improvement: 
Education  research,  statistics,  and  improvement 
Libraries . 

Department  of  Health  and  Human  Services: 
Health  Resources  and  Services  Administration: 
Health  resources  and  services . 

Centers  for  Disease  Control  and  Prevention: 
Disease  control,  research,  and  training . 

National  Institutes  of  Health: 

National  Center  for  Research  Resources . 


Budgetary 

Resources 

43,865 

98,635 

2,900 

18,000 

138,084 

43,888 

26,903 

168 

750 

12,942 

29,147 

1,300 

1,000 
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CONTENTS  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 


Rescission  Budgetary 

No.  ITEM  Resources 


Department  of  Housing  and  Urban  Development: 

Housing  Programs;  ' 

R95-13  Annual  contributions  for  assisted  housing .  439,200 

R95-14  Congregate  services . 37,000 

Department  of  Labor: 

Bureau  of  Labor  Statistics: 

R95-15  Salaries  and  expenses .  1,100 

Department  of  Transportation: 

Federal  Railroad  Administration: 

R95-16  Local  rail  freight  assistance .  13,216 

Office  of  the  Secretary: 

R95-1 7  Payments  to  air  carriers  (Airport  and  airway  trust  fund)  7,680 

Environmental  Protection  Agency: 

R95-1 8  Abatement,  control,  and  compliance .  1 1 ,642 

R95-18A  Abatement,  control,  and  compliance .  (4,807) 

R95-18B  Water  infrastructure  financing .  (3,200) 

R95-18C  Research  and  development .  (3,635) 

National  Aeronautics  and  Space  Administration: 

R95-1 9  Mission  support .  1 ,000 

R95-20  Construction  of  facilities .  27,000 

Small  Business  Administration: 

R95-21  Salaries  and  expenses .  15,000 

Other  Independent  Agencies: 

Chemical  Safety  and  Hazard  investigation  Board; 

R95-22  Salaries  and  expenses .  500 

National  Science  Foundation: 

R95-23  Academic  research  infrastructure .  1 31 ,867 

Total,  rescissions .  1,102,787 
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R95-1 


DEPARTMENT  OF  AGRICULTURE 
FOREIGN  AGRICULTURAL  SERVICE 
Public  Law  480  program  accounts 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-330, 
$142,500,000  are  rescinded  of  which:  $6,135,000  shall  be  from  the  amounts 
appropriated  for  ocean  freight  differential  costs;  $92,500,000  shall  be  from  the 
amounts  appropriated  for  commodities  supplied  in  connection  with  dispositions  abroad 
pursuant  to  title  III;  and  $43,865,000  shall  be  from  the  amounts  appropriated  for  the 
cost  of  direct  credit  agreements  as  authorized  by  the  Agricultural  Trade  Development 
and  Assistance  Act  of  1954,  as  amended,  and  the  Food  for  Progress  Act  of  1985,  as 
amended. 


I 


8846 
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Rescission  Proposal  No.  R95~1 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY  . 
Report  Pursuant  to  Sectien  1012  of  PjL.  03^>344 


AGENCY: 

Department  of  Agriculture 

New  budget  authority .  $  238.623.000 

BUREAU: 

Foreign  Agricultural  Service 

(P.L  103-330)  ' 

Other  budgetary  resources..  $ 

Appropriations  title  and  symbol: 

P.  L.  480  program  account 

12X2277 

Total  budoetarv  resources..  S  238.623.000 

Amount  proposed  for 

rescission .  S  43,865.000 

0MB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

12-2277-0-1-151 

1  1  Antideficiency  Act 

Grant  program; 

1  1  Other 

1  1  Yes  nn  No 

Type  of  account  orfund: 

Type  of  budget  authority: 

1  1  Annual 

Appropriation 

(  1  Multi-vear: 

1  1  Contract  authority 

(expiration  date) 

,  * 

[x]  No-Year 

1  1  Other- 

JUSTIFICATION:  This  appropriation  funds  subsidy  budget  authority  and  administrative  costs  of  the  Title  I  loan 
program.  The  program  provides  for  the  sale  of  U.S.  agricultural  commodities  to  more  advanced  developing  countries 
through  govemment-to-govemrhent  agreements.  Sales  are  made  through  direct  loans  with  highly  concessional 
financing  terms.  This  proposed  rescission,  in  conjunction  with  the  rescission  of  ocean  freight  grant  funds  in  the 
grant  account,  totals  ^0  million.  The  GAO  has  characterized  this  program  as  not  fully  meeting  its  objectives  of 
economic  growth  and  market  development. 

ESTIMATED  PROGRAM  EFFECT :  The  effect  of  the  rescission  in  Title  I  is  to  force  decisions  as  to  the  relative  priority 
of  country-programs  for  the  remaining  funds. 


OUTLAY  EFFECT :  fin  thousands  of  dollars): 


1995  Outlay  Estimate _  _ Outlay  Changes 


Without 

Rescission 

With 

Rescission 

FY1995 

FY1996 

FY1997  FY1998  FY1999  FY2000 

^368,349 

343,346 

-25,003 

-16,230 

-2,632  .  —  —  — 
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Rtscbsion  Proposal  No.  R95-1 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Roport  Pursuant  to  Section  1012  of  PX.  03*344 


AGENCY: 

Department  of  Aariculture 

New  budget  authority^ .  $  1 .007.542.000 

BUREAU: 

Foreign  Agricultural  Service 

(P.L.  103-330) 

Other  budgetary  resources..  $  ' 

Appropriations  title  and  symbol; 

P.L.  480  grants,  title  1  (OFD),  II.  and  ill 

12X2278 

Total  budgetary  resources...  $  1.007.542.000 

Amount  proposed  for 

rescission .  $  98.635.000 

0MB  identification  code: 

12-2278-0-1-151 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

1  1  Other 

Grant  program: 

[X]  Yes  □  No 

Type  of  account  or  fund: 

1  1  Annual 

1  1  Muiti-vear: 

(expiration  date) 

0  No-Year 

Type  of  budget  authority: 

1  X  1  Appropriation 

1  1  Contract  authority 

1  1  Other 

JUSTIFICATION:  This  appropriation  funds  the  grant  portion  of  Title  I,  and  Tides  II  and  III  of  P.L  480.  Rescissions 
of  $43.9  million  for  subsidies  in  the  program  account  and  $6.1  million  proposed  here  for  the  ocean  freight  differential 
grant  for  Title  I  combine  for  a  total  of  $50  million.  The  program  is  considered  less  than  fully  effective  in  meeting 
agricultural  market  development  goals. 

This  proposal  also  includes  a  $92.5  million  rescission  of  P.L.  480  Title  ill  funds.  This  is  part  of  a  proposed  phased 
elimination  of  funding  for  Title  lil  by  FY 1997.  The  program  has  already  declined  from  $312  million  in  FY 1993  to 
$157  million  in  FY  1995. 

ESTIMATED  PROGRAM  EFFECT :  The  effect  of  the  rescission  in  Title  I  is  to  force  decisions  as  to  the  relative 
priority  of  country-programs  for  the  remaining  funds.  The  effect  of  the  rescission  on  Title  ill  is  to  speed  up  the 
elimination  of  the  program,  and  shift  from  food  aid  to  direct  assistance. 

OUTLAY  EFFECT ;  (in  thousands  of  dollars): 

1995  Oudav  Estimate  _ Outlay  Changes _ _ 

Without  With 

Rescission  Rescission  FY  1995  FY1996  FY1997  FY1998  FY1999  FY2000 

1,067,572  1.036,325  -31,247  -61,470  -5,918  —  —  — 
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DEPARTMENT  OF  AGRICULTURE 
FOOD  AND  NUTRITION  SERVICE 
Food  stamp  program 


R95-2 


Of  the  funds  made  available  under  this  heading  In  Public  Law  103-330, 
$2,900,000  are  rescinded:  Provided,  That  the  fifth  proviso  under  this  heading  is 
amended  by  (1)  deleting  “$1,143,000,000"  and  Inserting  "$1,140,100,000",  and  (2) 
deleting  "$12,472,000"  and  inserting  "$9,572,000." 
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Rescission  Proposal  No.  R95-2 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuantto  Section  1012  of  PJ..  93>S44 


AGENCY: 

Department  oK  Agriculture 

New  budget  authority..^ .  $  26.830.710.000 

BUREAU: 

Food  and  Nutrition  Service 

(P.L.  103-330) 

Other  budgetary  resources..  -2.500.000.000 

Appropriations  title  and  symbol; 

Food  stamp  program 

1253505 

Total  budgetary  resources...  $  26,330.710.000 

Amount  proposed  for 

rescission .  $  2,900.000 

OMB  Identification  code: 

12-3505-0-1-605 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

1  1  Other 

Grant  program: 

S  Yes  □  No 

Type  of  account  or  fund: 

Annual 

1  1  1  Multi-year: 

(expiration  date) 

1  1  No-Year 

Type  of  budget  authority: 

1  X  1  Appropriation 

1  1  ,  Contract  authority 

1  1  Other 

JUSTIFICATION:  Funds  were  appropriated  to  this  account  for  transfer  to  the  Animal  and  Plant  Health  Inspection 
Service.  This  proposal  reflects  savings  from  the  elimination  of  funding  for  a  cattle  tick  eradication  program  in  Puerto 
Rico  conducted  by  the  Animal  and  Plant  Health  Inspection  Service.  The  eradication  program  has  been  ongoing  since 
the  early  1980s.  The  current  eradication  strategy  does  not  appear  to  be  effective,  and,  therefore,  it  is  a  low-priority 
activtty. 

ESTIMATED  PROGRAM  EFFECT:  None 


OUTLAY  EFFECT :  fin  thousands  of  dollars): 

Food  Stamp  Program 


1995  Outlay  Estimate 

Outlay  Changes 

Without  With 

Rescission  Rescission 

FY1995 

FY  1996 

FY1997  FY1998 

FY1999 

FY2000 

26.555,315  26,555,315 


Animal  and  Plant  Health  Inspection  Service,  Salaries  and  expenses 

1995  Outlay  Estimate  _ Outlay  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


423.465 


426,023 


-2,442 


-458 
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R95-3 


^  DEPARTMENT  OF  COMMERCE 

NATIONAL  TELECOMMUNICATIONS  AND  INFORMATION  ADMINISTRATION 
Public  broadcasting  facilities,  planning  and  construction 


Of  the  funds  made  available  under  this  heading  in  Public  Law  103-317, 
$18,000,000  are  rescinded. 
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Rescission  Proposal  No.  R95-3 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PX.  93*344 


AGENCY: 

Department  of  Commerce 

New  budget  authority .  $ 

29.000.000 

BUREAU:  National  Telecommunications  and 
Information  Administration 

(P.L  103-317) 

Other  budgetary  resources..  $ 

4.212.676 

Appropriations  title  and  symbol: 

I 

Public  broadcasting  facilities,  planning  and 

Total  budgetary  resources...  $ 

33.212.676 

construction 

13X0551 

Amount  proposed  for 
rescission .  $ 

18.000.000 

1  OMB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

1  13-0551-9-1-503 

1  1  Antideficiency  Act 

1  Grant  program: 

j 

S  Yes  □  No 

1 

1  1  Other 

!  Type  of  account  or  fund: 

I 

Type  of  budget  authority: 

1  1  Annual 

1  X  1  Appropriation 

i  1  1  Multi-vear: 

(expiration  date) 

1  1  Contract  authority 

Other 

1  No-Year 

JUSTIFICATION:  This  account  funds  the  expenses  of  the  Public  broadcasting  facilities,  planning  and  construction 
program.  A  rescission  of  $18  million  is  proposed  because  savings  can  be  realized  by  not  funding  replacement 
equipment  at  public  broadcasting  stations  and  equipment  for  distance  learning  applications. 


ESTIMATED  PROGRAM  EFFECT:  The  proposed  rescission  would  not  affect  the  National  Telecommunications  and 
Information  Administration's  ability  to  accomplish  its  mission. 


OUTLAY  EFFECT :  On  thousands  of  dollars): 


1995  Outlay  Estimate 

Outlay  Changes 

Without 

Rescission 

With 

Rescission 

FY1995 

FY1996 

FY1997 

FY1998 

FY1999 

FY2000 

28,178 

26,018 

-2,160 

-8,280 

-3,780 

-3,780 

-- 
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R95-4 

DEPARTMENT  OF  EDUCATION 
OFFICE  OF  ELEMENTARY  AND  SECONDARY  EDUCATION 
School  improvement  programs 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$138,084,000  are  rescinded  as  follows:  from  the  Elementary  and  Secondary  Education 
Act,  $28,000,000  for  part  C  of  title  V,  $5,899,000  for  section  10602,  $4,185,000  for 
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Rescission  Proposal  No.  R9S-4 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.C  93>344 


AGENCY: 

Department  of  Education 

New  budget  authority . 

$ 

1.564.877.000 

BUREAU: 

Office  of  Elementary  and  Secondary  Education 

(P.  L.  103-333) 

Other  budgetary  resources.. 

$ 

31.000.000 

Appropriations  tKle  and  symbol: 

School  improvement  programs 

Total  budgetary  resources... 

$ 

1.595.877.000 

91  5/61000 

91  4/51000 

9151000 

Amount  proposed  for 
rescission . 

$ 

138.084.000 

0MB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

91-1000-0-1-501 

1  1  Antidefidency  Act 

Grant  program: 

□  Yes  E  No 

[  1  Other 

Type  of  account  or  fund: 

Type  of  budget  authority: 

[in  Annual 

September  30, 1996 
\  [in  Multi-year:  September  30, 1995 

^  (expiration  date) 

1  Q  No-Year 

[m  Appropriation 

[  1  Contract  authority 

[  1  Other 

JUSTIFICATION:  The  amount  of  $138,084,000  is  proposed  for  rescission  from  the  Ellender  Fellowships  ($4,185,000), 
the  Instruction  in  Civics,  Government,  and  the  Law  ($5,899,000),  the  Dropout  Prevention  Demonstrations 
($28,000,000),  and  the  Education  Infrastructure  ($100,000,000)  programs.  Support  of  Ellender  Fellowship  program  is 
not  an  appropriate  Federal  responsibility.  Other  well-established  programs  have  successfully  institutionalized  law 
education  throughout  the  country,  the  same  purpose  served  by  the  Instruction  in  Civics,  Government,  and  the 
Law  program.  The  Dropout  Prevention  Demonstration  program  has  accomplished  its  purpose  in  1994,  the  final 
planned  year.  State  and  local  governments  have  traditionally  had  the  responsibility  for  providing  adequate  infrastructure 
for  education. 

ESTIMATED  PROGRAM  EFFECT:  Ellender  Fellowships  and  Instruction  in  Civics,  Government,  and  the  Law  would 
be  able  to  continue  their  programs  with  continued  use  of  non-Federal  funds.  Continuation  of  the  Dropout  Prevention 
program  would  provide  non-competitve  assistance  to  incumbent  grantees  rather  than  support  demonstrations,  which 
have  already  been  funded.  Without  new  Federal  activities.  State  and  local  governments  would  continue  to  fund  school 
construction  renovation. 

OUTLAY  EFFECT :  (in  thousands  of  dollars): 

1995  Outlay  Estimate  _ _ Outlay  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 

1,591,656  1,575,086  -16,570  -93,897  -24,855  -2,762  —  — 
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R95-5 


DEPARTMENT  OF  EDUCATION 
OFFICE  OF  VOCATIONAL  AND  ADULT  EDUCATION 
Vocational  and  adult  education 


Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$43,888,000  are  rescinded,  of  which  $9,479,000  are  rescinded  from  funds  made 
available  for  title  III,  part  A,  of  the  Carl  D.  Perkins  Vocational  and  Applied  Technology 
Education  Act,  and  $34,409,000  are  rescinded  from  funds  made  available  for  title  III, 
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Rescission  Proposai  No.  R9S-5 


PROPOSED  RESCiSSiON  OF  BUDGET  AUTHORiTY 
Report  Pursuant  to  Section  1012  of  Pi.  9S>344 


AGENCY: 

Department  of  Education 

New  budget  authority .  $  1.480.323.197 

BUREAU: 

Office  of  Vocational  and  Education 

(P.  L.  103-333) 

Other  budgetary  resources..  $  122.736.645 

Appropriations  title  and  symbol: 

Office  of  vocational  and  adult  education 

915/60400  91X0400 

914/50400  9150400 

Total  budgetary  resources...  $  1.603.059.842 

Amount  proposed  for 

rescission .  $  43,888,000 

OMB  identification  code: 

91-0400-0-1-501 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antidefidency  Act 

n  Other 

Grant  program: 

[x]  Yes  □  No 

Type  of  account  or  fund: 

fxl  Annual 

September  30, 1 996 
fxl  Multi-vear:  SeotemberOO,  1995 

(expiration  date) 

[x]  No-Year 

Type  of  budget  authority: 

fjTl  Appropriation 

1  1  Contract  authority 

n  other 

JUSTIFLCATiON:  The  amount  of  $43,888,000  is  proposed  for  rescission  from  the  Community-Based  Organizations 
($9,479,000)  and  the  Consumer  and  Homemaking  Education  ($34,409,000)  programs.  Prograrrrs  operated  jointly  with 
community-based  organizations  can  be  carried  out  under  the  Vocational  Education  Basic  State  Grants  fMt>gram  in 
States  and  communities  that  have  a  need  for  the  services.  All  States  currently  have  active,  well-established 
consumer  and  homemaking  education  programs  that  will  continue  without  direct  Federal  support 

ESTIMATED  PROGRAM  EFFECT:  There  will  be  no  program  effect  because  the  Community-Based  Organizations 
program  duplicates  activities  permissible  under  the  Vocational  Education  Basic  State  Grants  program,  and  because 
States  already  dedicate  far  greater  resources  to  Consumer  and  Homemaking  Education  programs  than  does  the 
Federal  government 

OUTLAY  EFFECT :  fin  thousands  of  dollars): 

1995  Outlay  Estimate  _ Outlay  Changes _ _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  •  FY1998  FY1999  FY2000 

1,549,094  1.543,828  -5,267  -29,844  .  -7,900  -877  —  — 
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60, 


R95-6 


DEPARTMENT  OF  EDUCATION 
OFFICE  OF  POSTSECONDARY  EDUCATION 
Higher  education 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$26,903,000  are  rescinded  as  follows:  from  the  Higher  Education  Act,  $3,108,000  for 
chapter  2,  subpart  2.  part  A  of  tide  IV;  $1 ,875,(X)0  for  subpart  3,  part  C  of  tide  V; 
$14,9^,000  for  part  G  of  title  iX;  $4,000,000  for  part  D  of  title  X;  $2,000,000  for  part 
C  of  title  VI  of  the  Excellence  in  Mathematics,  Science,  and  Engineering  Education  Act 
of  1990;  and  $1,000,000  for  part  E  of  title  XV  of  the  Higher  Education  Amendments  of 
1992, 
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Rescission  Proposal  No.  R95-€ 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93<344 


AGENCY: 

Department  of  Education 

New  budget  authority .  $  962.842.000 

BUREAU: 

Office  of  Postsecondary  Education 

(P.  L 103-333) 

Other  budgetary  resources..  $  15.708.017 

Appropriations  title  and  symbol: 

Higher  education 

Total  budgetary  resources...  $  978,550.017 

9150201 

91X0201 

Amount  proposed  for 

rescission .  $  26.903.000 

0MB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

91-0201-0-1-502 

1  1  Antidefidency  Act 

Grant  program: 

1  1  Other 

B  Yes  [X]  No 

Type  of  account  or  fund: 

Type  of  budget  authority: 

fin  Annual 

rm  Appropriation 

1  1  Multi-year: 

1  1  Contract  authority 

(expiration  date) 

fm  No-Year 

1  1  Other 

«> 


JUSTIFICATION:  The  amount  of  $26,903,000  is  proposed  for  rescission  from  the  Olympic  Scholarships  ($1 ,000,000), 
the  National  Academy  of  Science,  Space,  and  Technology  ($2,000,000),  the  National  Early  intervention  Scholarships 
and  Partnerships  ($3,108,000),  Law  School  Clinical  Experience  ($14,920,000),  the  Eisenhower  Leadership 
($4,000,000),  and  the  Teacher  Corps  ($1 ,875,000)  programs.  The  Olympic  Scholarships  and  the  National  Academy 
of  Science,  Space,  and  Technology  programs  are  inappropriate  uses  and  duplicative  of  other  Federal  programs. 
Budgetary  constraints  preclude  the  significant  investment  of  funds  that  would  be  required  to  achieve  appropriate 
results  under  the  National  Early  intervention  Scholarships  and  Partnerships  program,  which  is  any  case  already 
duplicates  the  Federal  TRIO  programs,  which  provide  support  to  low-income  disadvantaged  individuals  to  pursue  and 
complete  college.  The  Law  School  Clinical  Experience  program  is  more  appropriately  funded  through  non-Federal 
resources  and  has  fullfilled  its  original  purpose.  The  Eisenhower  Leadership  program  is  poorly  focused  and 
duplicative  as  is  the  overly-complex  Teacher  Corps  program.  The  elimination  of  these  programs  is  consistent  with  the 
National  Performance  Review. 

ESTIMATED  PROGRAM  EFFECT:  No  material  effect.  These  programs  are  duplicative  of  other  programs,  are 
more  appropriately  funded  from  other  sources  or  are  an  inappropriate  Federal  role. 


OUTLAY  EFFECT :  fin  thousands  of  dollars): 


1995  Outlay  Estimate 

Outlay  Changes 

Without 

Rescission 

With 

Rescission 

FY1995 

FY1996 

FY1997 

FY1998 

FY1999  FY2000 

902,542 

899,314 

-3,228 

-18,294 

-4,843 

-538 

_  — 
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R95-7 

DEPARTMENT  OF  EDUCATION 
OFFICE  OF  POSTSECONDARY  EDUCATION 
College  housing  and  academic 
facilities  loans  program 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333  for  the 
costs  of  direct  loans,  as  authorized  under  part  C  of  title  VII  of  the  Higher  Education 
Act,  as  amended,  $168,000  are  rescinded,  and  the  authority  to  subsidize  gross  loan 
obligations  is  repealed. 
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Rescission  Proposal  No.  R95-7 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  92-344 


AGENCY:  I 

Department  of  Education 

New  budget  authority . 

$  1.190.000 

BUREAU: 

Office  of  Postsecondarv  Education 

(P.  L.  103-333) 

Other  budgetary  resources.. 

$ 

Appropriations  title  and  symbol: 

College  housing  and  academic  facilities 

Total  budgetary  resources... 

$  1.190.000 

1  loans  program 

9150241 

Amount  proposed  for 
rescission . 

$  168.000 

'  OMB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012):  j 

i  91-0241-0-1-502 

!  !  Antkjeficiencv  Act 

j  Grant  program: 

□  Yes  [XJ  No 

_ _ _ 

1  1  Other 

i 

:  Type  of  account  or  fund: 

Type  of  budget  authority: 

[X]  Annual 

[xl  Appropriation 

1  1  Multi-vear: 

rn  Contract  authority 

(expiration  date) 

1  1  No-Year 

i 

1  1  Other 

JUSTIFICATION:  This  program  provides  direct,  low-interest-rate  loans  to  postsecondary  educational  institutions  for 
construction,  reconstruction,  and  renovation  of  housing  and  educational  facilities.  This  proposal  reflects  savings 
derived  from  not  making  new  loans.  In  the  FY  1995  appropriations  act,  $10  million  in  new  loans  was  authorized,  but  only 
$168  thousand  was  provided  for  loan  subsidies.  Based  on  current  subsidy  calculations,  the  subsidy  provided  would 
support  only  $840  thousand  in  new  loans.  The  proposal  would  rescind  the  subsidy  and  repeal  the  loan  authority  rather 
than  restart  a  terminated  program  and  issue  so  few  new  loans.  The  National  Performance  Review  recommended  the 
elimination  of  this  loan  program  because  providing  funds  to  institutions  of  higher  education  for  renovation  and 
construction  supplants  State,  local,  and  private  support. 


ESTIMATED  PROGRAM  EFFECT :  No  material  effect.  Institutions  already  provide  the  resources  for  this  activity  in  far 
greater  amounts. 

OUTLAY  EFFECT:  fin  thousands  of  dollars): 

1995  Outlay  Estimate  _ _ Outtay  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997'  FY1998  FY1999  FY2000 
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R95-8 


DEPARTMENT  OF  EDUCATION 
OFFICE  OF  EDUCATIONAL  RESEARCH  AND  IMPROVEMENT 
Education  research,  statistics,  and  improvement 

•Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$750,000  made  available  for  part  I  of  title  X  of  the  Elementary  and  Secondary 
Education  Act,  as  amended,  are  rescinded. 
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R«sci»sion  Proposal  No.  R9S-8 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93-344 


AGENCY: 

Department  of  Education 

New  budget  authority . 

$ 

354.892.000 

BUREAU: 

Office  of  Educational  Research  and  Improvement 

(P.L.  103^333) 

Other  budgetary  resources.. 

$ 

Appropriations  title  and  symbol: 

Education  research,  statistics,  and  improvement 

Total  budgetary  resources... 

$ 

354.892.000 

91X1100 

9151100 

Amount  proposed  for 
rescission . 

$ 

750.000 

OMB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

91-1100-0-1-503 

1  i  Antidefidencv  Act 

Grant  program: 

□  Yes  [Y]  No 

1  1  Other 

i  Type  of  account  or  fund: 

j 

Type  of  budget  authority: 

1  [X]  Annual 

Appropriation 

j  i  1  Multi-vear: 

(expiration  date) 

No-Year 

1  1  Contract  authority 

1  1  Other 

JUSTIFICATION:  The  amount  of  $750,000  is  proposed  for  rescission  from  the  21st  Century  Community  Learning  Center 
program.  The  entire  amount  appropriated  for  the  program  in  FY  1995  is  proposed  for  rescission  because  separate 
funding  for  this  activity  is  not  needed.  Other  programs  provide  elementary  and  secondary  school  students  and  their 
families  better  access  to  such  services. 

ESTIMATED  PROGRAM  EFFECT:  No  material  effect.  States  v/ould  use  other  funding  sources,  including  other 
Elementary  and  Secondary  Education  Act  programs  and  grants,  for  activities  that  provide  similar  benefits. 

OUTLAY  EFFECT :  (in  thousands  of  dollars): 

1995  Outlay  Estimate  ■  _ Outtay  Changes _ _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 
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R95-9 


DEPARTMENT  OF  EDUCATION 
OFFICE  OF  EDUCATIONAL  RESEARCH  AND  IMPROVEMENT 

Libraries  . 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$12,942,000  are  rescinded,  of  which  $8,026,000  are  rescinded  from  funds  made 
available  for  title  VI  of  the  Library  Services  and  Construction  Act,  and  $4,916,000  are 
rescinded  from  funds  made  available  for  section  222  of  the  Higher  Education  Act. 
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Rescission  Proposal  No.  R95-9 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93-344 


AGENCY: 

Department  of  Education 

New  budget  authority . 

$ 

144.161.000 

BUREAU: 

Office  of  Educational  Research  and  Improvement 

(P.L.  103^333) 

Other  budgetary  resources.. 

$ 

12.618.160 

Appropriations  title  and  symbol: 

Libraries 

Total  budgetary  resources... 

$ 

156.779.160 

9150104 

91X0104 

Amount  proposed  for 
rescission . 

$ 

12.942.000 

0MB  identification  code: 

Legal  authority  (in  addKion  to  sec.  1012): 

91-0104-0-1-503 

1  1  Antidefidencv  Act 

Grant  program: 

H  Yes  □  No 

1  1  Other 

Type  of  account  or  fund: 

Type  of  budget  authority: 

fiT]  Annual 

IX]  '  Appropriation 

1  1  Multi-vear: 

(expiration  date) 

[X]  No-Year 

1  1  Contract  authority 

rn  Other 

JUSTIFICATION:  This  proposal  reflects  savings  from  the  elimination  of  the  Library  Literacy  and  the  Library  Education 
and  Training  discretionary  grant  programs.  The  Library  Literacy  program  provides  small  ($35  thousand  or  less)  grants 
to  support  the  involvement  of  State  and  local  public  libraries  in  adult  literacy  programs.  These  activities  may  also  be 
supported  under  the  Public  Library  Services  program,  a  State  formula  grant  program  that  permits  States  to  direct 
funds  where  services  are  most  needed.  The  Library  Education  and  Training  program  supports  awards,  primarily  to 
institutions  of  higher  education,  to  provide  training  or  retraining  to  prepare  individuals  for  service  in  ail  types  of 
libraries.  No  shortage  of  trained  librarians  has  been  demonstrated.  Eliminating  these  programs  is  consistent  with  the 
recommendations  of  the  National  Performance  Review. 

ESTIMATED  PROGRAM  EFFECT :  Similar  activities  to  the  Library  literacy  program  would  be  supported  under  the  Public 
Library  Services  programs  and  from  State  and  local  sources.  Persons  seeking  training  or  retraining  in  library  and 
information  science  would  be  able  to  seek  other  student  financial  assistance  for  such  training. 


OUTLAY  EFFECT:  (in  thousands  of  dollars); 

1995  Outlay  Estimate  _ Outlay  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


155,415 


150,239 


-5,176 


-4,789 


-2,977 
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R95-10 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
HEALTH  RESOURCES  AND  SERVICES  ADMINISTRATION 
Health  resources  and  services 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$29,147,000  are  rescinded. 
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Rescission  Proposai  No.  RSS-IO 


PROPOSED  RESCISSiON  OF  BUDGET  AUTHORiTY 
Report  Pursuant  to  Section  1012  of  P.L.  93-344 


AGENCY:  [ 

Department  of  Health  and  Human  Services 

New  budget  authority _ 

$ 

3.049,859.000 

BUREAU: 

Health  Resources  and  Services  Administration 

(P.L  T03-333) 

Other  budgetary  resources.. 

$ 

142.276.000 

Appropriations  title  and  symbol: 

Health  resources  and  services 

Total  budgetary  resources. 

$ 

3.192.135.000 

7550350 

Amount  proposed  for 
rescission . 

$ 

29.T47.000 

OMB  identification  code: 

,75-0350-0-1-550 

Grant  program: 

[ZZ  Yes  No 

Legal  authority  (in  addition  to  sec.  1612): 

1 _ Antideficiency  Act 

'  Other 

Type  of  account  or  fund:  Type  of  budget  authority: 


X  Annual  Appropriation 

_ Multi-year  _ _  [31  Contract  authority 

_  (expiration  date) 

_ ,  No-Year  Other _ 


JUSTIFICATION:  This  proposal  reflects  savings  from  reductions  in  29  health  professions  curriculum  assistance  grants 
Independent  evaluations  indicate  that  these  grants  have  not  had  a  significant  impact  on  the  supply,  distribution,  and 
minority  representation  of  health  professionals  Reductions  are  also  proposed  in  health  care  facilities 

ESTIMATED  PROGRAM  EFFECT  None 

OUTLAY  EFFECT  (in  thousands  of  dollars) 

1995  Outlay  Estimate _  _  _ Qyf lay.  Changes _ 

Without  With 

RescLssipn  Rescjssjqn  FV  1995 _ FY  1996  FYJ!9^7 _ FY  1998 _ FY  1999  FY  2000 

2.851,000  2.839.600  -11.400  -11.280  -6.467 
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R95-11 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
CENTERS  FOR  DISEASE  CONTROL  AND  PREVENTION 
Disease  control,  research,  and  training 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-333, 
$1,300,000  are  rescinded. 
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Rescission  Proposal  No.  R95*11 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1 01 2  of  P.L.  93>344 


AGENCY: 

Department  of  Health  and  Human  Services 

New  budget  authority _  $  2.085.868.000 

BUREAU: 

Centers  for  Disease  Control  and  Prevention 

(PJ^  103^333) 

Other  budgetary  resources..  $  146.877.000 

Appropriations  title  and  symbol: 

Disease  control,  research,  and  training 

Total  budgetary  resources...  $  2,232,745.000 

7550943 

^  Amount  proposed  for 

raactosion^ _ _  S  1.300.000 

OMB  identification  code: 

Legal  authority  (in  addition  to  sec.  1013):  1 

75-0943-0-1-550 

1  1  Antideficiency  Act 

Grant  program: 

1  1  Other 

□  Yes  1  X  1  No 

Type  of  account  or  fund: 

Type  of  budget  authority: 

flTl  Annual 

[X]  Appropriation 

1  1  Multi-year: 

1  1  Contract  authority 

(expiration  date) 

1  1  No-Year 

1  1  Other 

JUSTIFICATION;  The  proposal  reflects  rescission  of  $1 .3  million  in  funds  not  needed  to  accomplish  programmatic 
goals.  * 

ESTIMATED  PROGRAM  EFFECT:  None 


OUTLAY  EFFECT :  On  thousands  of  dollars): 
1995  Outlay  Estimate 


Without  Wfth 

Rescission  Rescission  FY 1995 


2,009.425  2,008,940  -485 


Outlay  Changes  _ 


FY1996  FY1997  FY1998  FY  1999  FY2000 


-815  _  _  — 
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R95-12 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
NATIONAL  INSTITUTES  OF  HEALTH 
National  Center  for  Research  Resources 

Of  the  funds  made  available  under  this  heading  in  Public  Law  1 03-333, 
$1,000,000  are  rescinded. 
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Rescission  Proposal  No.  R95-12 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PJL  92444 


AGENCY: 

Department  of  Health  and  Human  Services 

V 

New  budget  authority .  $  294.877.000 

BUREAU: 

National  Institutes  of  Health 

(P.L  103-333) 

Other  budgetary  resources..  $  74.049.000 

Appropriations  title  and  symbol: 

National  Center  for  Research  Resources 
7559915 

Total  budgetary  resources...  $  368.926.000 

Amount  proposed  for 

rescission .  $  ■  1.000.000 

0MB  identification  code: 

75-9915-0-1-552 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

n  Other 

Grant  program: 

□  Yes  [X]  No 

Type  of  account  or  fund: 

[x _ 1  Annual 

1  1  Multi-vear: 

Type  of  budget  authority: 

[in  Appropriation 

1  1  Contract  authority 

1  1  Other 

(expiration  date) 

1  1  No-Year 

JUSTIFICATION:  This  proposal  reflects  savings  from  a  small  reduction  in  the  FY 1995  appropriation  for  the 
National  Center  for  Research  Resources'  extramural  construction  grant  program.  These  funds  are  not  needed 
to  accomplish  programmatic  goals. 


ESTIMATED  PROGRAM  EFFECT:  None 
OUTLAY  EFFECT :  On  thousands  of  dollars): 

1995  Outlay  Estimate  _  Outlay  Changes _ _ 

Without.  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


343,694 


343,694 


-500 


-500 
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R95-13 

DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 
HOUSING  PROGRAMS 
Annual  contributions  for  assisted  housing 

Of  the  funds  made  available  under  this  heading  in  Public  Law  1 03-327  and  any 
unobligated  balances  from  funds  appropriated  under  this  heading  in  prior  years, 
$439,200,000  are  rescinded,  of  which  $100,000,000  shall  be  from  the  modernization 
of  existing  public  housing  projects  pursuant  to  section  14  of  the  United  States  Housing 
Act  of  1937;  $150,000,000  shall  be  from  the  assistance  for  State  or  local  units  of 
government,  tenant,  and  nonprofit  organizations  to  purchase  projects  where  owners 
have  indicated  an  intention  to  prepay  mortgages  and  for  assistance  to  be  used  as  an 
incentive  to  prevent  prepayment  or  for  vouchers  to  aid  eligible  tenants  adversely 
affected  by  mortgage  prepayment,  as  authorized  in  the  Emergency  Low-Income 
Housing  Preservation  Act  of  1987,  as  amended;  $80,000,000  shall  be  from  the  lead- 
based  paint  hazard  reduction  program  as  authorized  under  sections  1011  and  1053  of 
the  Residential  Lead-Based  Hazard  Reduction  Act  of  1992;  $39,000,000  are  rescinded 
from  amounts  recaptured  during  fiscal  year  1995  or  in  prior  years;  $21,000,000  shall 
be  from  Section  8  contract  amendments;  $34,200,000  shall  be  from  amounts  reserved 
for  lease  adjustments;  and  $15,000,000  shall  be  from  amounts  for  the  Family 
Unification  program. 
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Rescission  Proposal  No.  R9S-13 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L  93-344 


AGENCY: 

Department  of  Housina  and  Urban  Development 

New  budget  authority .  $  11 .083.000.000 

BUREAU: 

Housing  Programs 

(P.L.  103-327) 

Other  budgetary  resources..  $  1,305,951.283 

Appropriations  title  and  symbol: 

Annual  contributions  for  assisted  housing 

Total  budgetary  resources...  $  12,388,951,283 

86X0164 

Amount  proposed  for 

rescission .  $  439.200,000 

0MB  identification  code: 

Legal  authority  (in  addKion  to  sec.  1012): 

86-0164-0-1-604 

1  1  Antidefidency  Act 

Grant  program: 

1  1  Other 

[x]  Yes  1  1  No 

Type  of  account  or  fund: 

Type  of  budget  authority: 

1  1  Annual 

IX]  Appropriation 

1  1  Multi-year: 

[  1  Contract  authority 

(expiration  date) 

fxl  No-Year 

1  1  Other 

JUSTIFICATION:  This  proposal  reflects  savings  from  reductions  in  the  following  activities: 

Lead-based  paint.  This  program  supported  lead-based  paint  removal  efforts  targeted  primarily  at  privately 
owned  and  operated  multifamily  housing.  Much  progress  has  been  made  in  the  fight  against  lead  poisoning,  and 
abatement  efforts  will  continue  where  the  problem  still  exists,  primarily  in  low-income  housing.  In  the  future, 
allocation  of  funds  for  removal  efforts  will  rest  with  State  and  local  governments  under  the  new  Affordable 
Housing  Performance  Funds  program. 

Muttifamily  Preservation.  The  preservation  program  was  intended  to  ensure  the  availability  of  low-income  rental 
housing  by  preventing  project  owners  from  prepaying  mortgages  and  converting  the  units  to  other  uses.  The 
program  compensates  owners  for  the  loss  of  the  prepayment  option  through  preservation  incentives.  While 
well-intended,  this  program  is  a  very  inflexible  and  costly  method  of  preserving  low-income  housing.  In  addition 
to  overly  generous  incentives,  there  is  a  lack  of  prepayment  threat  in  most  areas  of  the  country.  The 
Administration  and  HUD  are  proposing  program  reforms  that  would  reduce  both  the  number  of  eligible  projects 
and  the  level  of  payments.  The  rescission  affects  funds  in  excess  of  needs  under  the  reformed  program. 

Choice  in  Management.  The  Choice  in  Management  program  permits  public  housing  residents  to  remove  a  poorly 
performing  management  team  (Public  Housing  Authority)  and  replace  it  with  a  private  sector  manager.  The 
program  has  never  been  implemented.  Under  HUD's  proposed  reinvention,  need  for  this  program  is  obviated.  The 
monopoly  of  poor  performing  PHAs  will  be  broken  up,  and  they  will  have  to  compete  for  tenants.  Tenants  will  be 
able  to  change  managers  by  'Voting  with  their  feet”  0  e.,  moving  to  apartments  of  their  choosing). 

Family  Unification.  The  Family  Unification  program  earmarked  housing  certificates  for  families  who  are  in  danger  of 
losing  their  children  because  of  inadequate  housing.  Regular  prefererKes  for  certificates  should  take  care  of  this 
problem  without  the  need  for  earmarks. 
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Rescission  Proposal  No.  R95-13 


Lease  Adjustments.  Lease  adjustments  is  a  sma9  program  that  providas  inflation  acQusImarYts  on  pre-1974  rental 
assistance  contracts.  These  funds  are  in  excess  of  anticipated  needs. 

Section  8  Amendments.  These  amendments  provide  additonal  hinds  for  mutfl-year  Section  8  contracts.  These 
funds  are  in  excess  of  anticipated  needs. 

Section  8  Recaptures.  The  recaptures  under  the  Section  8  program  are  normally  recycled  to  other  redpieifls. 
This  rescission  would  return  these  funds  to  the  Treasury. 

ESTIMATED  PROGRAM  EFFECT:  This  proposed  rescission  would  not  affect  the  Housing  Programs'  ability  to 
accomplish  its  mission. 


OUTLAY  EFFECT:  fm  thousands  of  doUars): 


1995  Outlay  Estimate 

Outlay  Chanaes 

Without 

Rescission 

With 

Rescission 

FY1995 

FY1996 

FY1997 

FY1998 

FY1999 

FY2000 

16,412,734 

16,359,134 

-53,600 

-112,700 

-82,300 

-56,300 

-46,300 

-25,700 
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R95-14 

DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 
HOUSING  PROGRAMS 
Congregate  services 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327  and  any 
unobligated  balances  from  funds  appropriated  under  this  heading  in  prior  years, 
$37,000,000  are  rescinded. 
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Rescission  Proposal  No.  R9S-14 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Ropioft  Pursuant  to  Section  1012  of  PX.  03444 


AGENCY: 

Department  of  Housing  and  Urban  Development 

New  budget  authority .  $ 

25.000.000 

BUREAU: 

Housing  Programs 

(P.L  103-327) 

Other  budgetary  resources..  $ 

19.747.156 

Appropriations  title  and  symbol: 

Congregate  services 

Total  budgetary  resources...  $ 

44.747.156 

86X0178 

Amount  proposed  for 
rescission .  $ 

37.000.000 

OMB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012):  I 

89-0178-0-1-604 

1  1  Antideficiency  Act 

Grant  program: 

1  1  Yes 

0  No 

1  1  Other 

Type  of  account  or  fund: 

Type  of  budget  authority: 

1  1  Annual 

1  X  1  Appropriation 

1  1  Multi-year; 

[x]  No-Year 

(expiration  date) 

1  1  Contract  authority 

1  1  Other 

JUSTIFICATION:  This  proposal  reflects  savings  from  the  proposed  elimination  of  the  Congregate  sen/ices  program. 
The  Cranston-Gonzalez  National  Housing  Act  of  1990  authorized  the  Secretary  of  Housing  and  Urban  Development 
to  enter  into  five-year  contracts  for  congregate  support  services  (meals,  transportation,  etc.)  for  the  elderly  and 
disabled.  Other  funding  mechanisms  exist  that  can  be  utilized  to  provide  similar  services  to  elderly  and  handicapped 
persons,  such  as  the  Community  development  block  grant  program  and  the  Elderly  service  coordinator  program. 

The  need  for  these  services  can  be  prioritized  at  the  State/local  level,  and  the  appropriate  resources  can  be  made 
available  to  fit  individual  circumstances. 

ESTIMATED  PROGRAM  EFFECT :  The  funding  for  the  "nevT  congregate  services  program  would  not  be  imple¬ 
mented  until  the  "new”  program  and  the  "older"  congregate  services  programs  become  eligible  for  funding  under 
HUD's  new  grants  to  States  and  localities. 


OUTLAY  EFFECT :  fin  thousands  of  dollars); 


1995  Outlav  Estimate 

Outlav  Chanaes 

Without 

With 

Rescission 

Rescission 

FY1995 

FY1996 

FY1997 

FY1998 

FY1999 

FY2000 

6,100 

6,100 

-5,088 

-9,805 

-7,261 

-5,619 

-6,151 
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R95-15 

DEPARTMENT  OF  LABOR 
BUREAU  OF  LABOR  STATISTICS 
Salaries  and  expenses 

Of  the  funds  made  available  under  this  heading  In  Public  Law  1 03-333, 
$1,100,000  are  rescinded. 
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Rescission  Proposal  No.  R95-15 

PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Repmt  Pursuant  to  ScNrtlon  1012  erf  P^L  $3-^344 


AGENCY: 

Department  of  Labor 

New  budget  authority .  $  293,627,000 

BUREAU: 

Bureau  of  Labor  Statistics 

(P.L.  103-333) 

Other  budgetary  resources..  74,803,000 

Appropriations  title  and  symbol: 

Salaries  and  expenses 

Total  budgetary  resources...  $  368,430,000 

16X0200 

Amount  proposed  for 

rescission .  $  1,100,000 

0MB  identification  code: 

Legal  authority  (In  addition  to  sec.  1012): 

16-0200-0-1-505 

1  1  AntkJefidency  Act 

Grant  program: 

□  Yes  0  No 

1  1  Other 

Type  of  account  or  fund: 

Type  of  budget  authority: 

Annual 

1  X  1  Appropriation 

1  1  Multi-vear: 

(expiration  date) 

1  1  No-Year 

1 _ 

1  1  Ojntract  authority 

1  1  Other 

JUSTIFICATION:  The  Bureau  of  Labor  Statistics  (BLS)  produces  employment  and  unemployment  data  for  1 1 
large  states,  New  York  City,  and  the  Los  Angeles-Long  Beach  area  directly  from  the  Current  Population  Survey 
(CPS).  For  other  areas,  BLS  produces  monthly  estimates  using  regression  analyses  that  combine  information 
from  the  CPS,  Current  Employment  Survey,  and  unemployment  records.  This  proposal  reflects  savings  from 
continuing  the  practice  of  obtaining  the  monthly  employment  and  unemployment  data  from  the  original  11  large 
states  instead  of  expanding  the  CPS  to  allow  employment  and  unemployment  data  for  Georgia  and  Virginia  to  be 
obtained  directly  from  the  CPS.  This  rescission  proposal  would  allow  BLS  to  continue  the  Direct  Use  States 
Program  at  the  FY 1994  level. 

ESTIMATED  PROGRAM  EFFECT:  This  number  of  Direct  Use  States  would  not  rise  from  11  to  13.  Monthly 
unemployment  data  would  continue  to  be  produced  for  Georgia  and  Virginia  under  the  same  method  used  in  the 
37  other  non-direct  use  States. 

OUTLAY  EFFECT:  (in  thousands  of  dollars): 

1995  Outlay  Estimate  _ _ Outlay  Changes _ 

Without  With 

Rescission  Rescission  FY  1995  FY1996  FY  1997  FY  1998  FY  1999  FY  2000 


369,522 


368,437 


-1,085 


-15 
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R95-16 


DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  RAILROAD  ADMINISTRATION 
Local  rail  freight  assistance 


Of  the  funds  made  available  under  this  heading,  $13,216,371  are  rescinded. 
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Rescission  Proposal  No.  R95-16 

PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 

Repoit  PursitanltdReiiibiriOi^  "  ' 

AGENCY: 

Department  of  Transportation 

BUREAU: 

Federal  Railroad  Administration 


Appropriations  title  and  symbol: 


Local  ran  freight  assistance 
69X0714 


OMB  identification  code: 


69-0714-0-1-401 


Grant  program: 


0  Yes  □  No 


Type  of  account  or  fund: 

I  I  Annual 

I  I  Multi-year: _ 

(expiration  date) 

[X]  No-Year 


New  budget  authority...... 

S  18.469.741 

(P.L  103^1) 

Other  budgetary  resources.. 

s 

Total  budgetary  resources... 

S  18.469.741 

Amount  proposed  for 

rescission . 

.  S  13516.371 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

rn  Other 

Type  of  budget  authority: 

[x]  Appropriation 

1  1  Contract  authority 

n  other 

JUSTIFICATION:  This  proposal  reflects  savings  from  the  termination  of  the  Local  rail  freight  assistance  program.  The 
program  has  completed  the  purpose  for  which  it  was  initiated. 


ESTIMATED  PROGRAM  EFFECT:  Applications  for  assistance  from  a  number  of  States  will  be  denied. 
OUTLAY  EFFECT :  thousands  of  dollars); 


1995  Outl^Estimate 


Without  With 

Rescission  Rescission 


25,128 


19,842 


FY1995  FY1996 


-5,286  -5,286 


Outlav  Chanoes 


FY1997  FY1998 


-2,643  — 


FY1999  FY2000 


m 
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R95-17 

DEPARTMENT  OF  TRANSPORTATION 
OFFICE  OF  THE  SECRETARY 

Payments  to  air  carriers 
(Airport  and  airway  trust  fund) 

Of  the  unobligated  balances  available  under  this  heading,  $7,680,000  are 
rescinded:  Provided,  That  the  Secretary  shall  not  enter  into  any  contracts  for  "Small 
Community  Air  Service"  which  require  compensation  fixed  and  determined  under 
subchapter  II  of  chapter  417  of  Title  49,  United  States  Code  (49  U.S.C.  41731-42) 
payable  by  the  Department  of  Transportation:  Provided  further.  That  no  funds  under 
this  head  shall  be  available  for  payments  to  air  carriers  under  subchapter  II. 
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R— ciaaton  Proposal  No.  R95>17 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
RapoirtPdisuamfoaidktttQTRM  ^ 


AGENCY: 

Department  of  Transportation 

New  budget  authority .  $  33.423.000 

^.LS3-344) 

Other  budgetary  resources..  S 

BUREAU: 

Office  of  the  Secretary 

Appropriations  title  and  symbol: 

Payments  to  air  carriers  (Airport  and 
aimray  trust  fund) 

69X8304 

Total  budaetarv  resources...  S  33.423.000 

Amount  proposed  for 

rescission .  S  7,680,000 

OMB  identification  code: 

69-8304-0-1-402 

Legal  authority  (toi  addition  to  sac.  1012): 

1  1  Antideficiency  Act 

1  1  Other 

Grant  program: 

□  Yes  (3  No 

Type  of  account  or  fund: 

1  1  Annual 

• 

1  1  Multi-vear: 

(expiration  date) 

13  No-Year 

Type  of  badget  authority: 

fxl  Appropriation 

1  1  Contract  authority 

rn  other 

JUSTIFICATION:  This  proposal  reflects  savings  from  the  rescission  of  remaining  unobligated  balances  of  contract 
authority  authorized  for  the  Payments  to  Air  Carriers  program.  Term^iation  is  warranted  because  the  communities 
that  now  receive  subsidized  air  service  through  this  program  are  within  reasonable  driving  distance  of  other  airports 
or  other  modes  of  transportation  and  because  the  per  passenger  subsidy  cost  is  not  merited. 

ESTIMATED  PROGRAM  EFFECT:  This  proposal  will  encourage  some  cumently  subsidized  air  service  operators  to 
become  self-supporting. 

OUTLAY  EFFECT :  (in  thousands  of  dollars): 

1995  Outlay  Estimate  _ Outiav  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


26^49  23,309  -2,940  -1,960 
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R95-18 

ENVIRONMENTAL  PROTECTION  AGENCY 
Abatement,  control,  and  compliance 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$11,641,805  are  rescinded. 
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Rescission  Proposai  No.  R95-18 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Rspoft  Purstiant  to  Soction  1012  of  P.L  02-344 


AGENCY: 

Environmental  Protection  Agency 

New  budget  authority .  $  1 ,414,444,000 

BUREAU: 

(P.L  103-327) 

Other  budgetary  resources..  $  60.000.000 

Appropriations  title  and  symbol: 

Abatement,  control,  and  compliance 

Total  budgetary  resources...  $  1.474.444.000 

685/60108 

Amount  proposed  for 

rescission .  $  11 .641 .805 

0MB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

68-0108-0-1-304 

1  1  Antideficiency  Act 

Grant  program: 

1  1  Other 

[x]  Yes  [X]  No 

Type  of  account  or  fund: 

Type  of  budget  authority: 

1  1  Annual 

[xl  Appropriation 

r)ri  Multi-year:  September  30. 1996 

1  [  Contract  authority 

(expiration  date) 

I  I  No-Year 

1  1  Other 

JUSTIFICATION:  Funds  were  originally  withheld  pending  rescission  for  the  Clean  Lakes  ($3,141 ,805  grant)  and  the 
Rural  Water  Technical  Assistance  ($8,500,000  non-grant)  programs.  However,  this  rescission  proposal  has  been 
replaced  by  the  following  three  rescission  proposals,  and  funds  for  rural  water  technical  assistance  have  been  released 
for  obligation. 


ESTIMATED  PROGRAM  EFFECT:  None 
OUTLAY  EFFECT :  (in  thousands  of  dollars): 


1995  Outlay  Estimate 


Without  With 

Rescission  Rescission 


1,384,009 


1,380,027 


FY1995 


-3,982 


FY1996 


-5,300 


Outlay  Chanoes 


FY1997  FY1998  FY1999  FY2000 


-1,737  -444  -179  — 
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R95-18A 

ENVIRONMENTAL  PROTECTION  AGENCY 
.  Abatement,  control,  and  compliance 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$4,806,805  are  rescinded. 
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Rescission  Proposal  No.  R95-18A 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L  03444 


AGENCY: 

Environmental  Protection  Agency 

New  budget  authority .  $  1.414.444,000 

(P.L  103-327) 

Other  budgetary  resources..  $  60.000.000 

Total  budoetarv  resources...  $  1.474.444.000 

BUREAU: 

Appropriations  title  and  symbol: 

Abatement,  control,  and  compliance 

685/60108 

Amount  proposed  for 

rescission .  $  4.806.805 

OMB  identification  code: 

68-0108-0-1-304 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

1  1  Other 

Grant  program: 

B  Yes  nn  No 

Type  of  account  or  fund: 

1  1  Annual 

[x]  Multi-vear*  SeDtember30. 1996 

(expiration  date) 

1  1  No-Year 

Type  of  budget  authority: 

B  .Appropriation 

1  1  Contract  authority 

1  1  Other 

JUSTIFICATION:  This  proposal  would:  (1)  terminate  funding  for  the  Clean  Lakes  program  ($3,141 ,805  grant)  as  States 
are  able  to  address  lake  restoration  needs,  along  with  other  priorities,  under  their  existing  Water  Quality  Management 
programs;  and  (2)  rescind  $1,665,000  (non-grant)  in  additional  procurement  savings  due  to  the  enactment  of  recent 
procurement  reform  legislation. 

ESTIMATED  PROGRAM  EFFECT:  None 

OUTLAY  EFFECT:  C>n  thousands  of  dollars): 


1995  Outlay  Estimate  _ Outlav  Changes _ 

Wrthout  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


1,384,009  1,381,940  -2,069  -1,746  -643  -238  -111 
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R95-18B 


ENVIRONMENTAL  PROTECTION  AGENCY 
Water  infrastructure  financing 


Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$3,200,000  are  rescinded. 


8886 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


Rescission  Proposal  No.  R9S-18B 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L  03-344 


AGENCY: 

Environmental  Protection  Agency 

New  budget  authority .  S  2.961 .805.000 

(P.L.  103-327) 

Other  budgetary  resources..  $  1 .767.700.000 

BUREAU: 

Appropriations  title  and  symbol: 

Water  infrastructure  financing 

68X0103 

Total  budoetarv  resources...  S  4.729.505.000 

Amount  proposed  for 

rescission .  S  3200.000 

OMB  identification  code: 

68-0103-0-1-304 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

1  1  Other 

Grant  program: 

B  Yes  □  No 

Type  of  account  or  fund: 

1  i  Annual 

F  i  Mulb-vear: 

(expiration  date) 

[X]  No-Year 

Type  of  budget  authority: 

'  Appropriation 

1  1  Contract  authority 

1  i  Other 

JUSTIFICATION:  This  proposal  would  rescind  funds  earmarked  by  Congress  spedficaily  for  wastewater  infrastructure 
improvements  in  Mt.  Pleasant,  New  Jersey.  This  increase  appears  to  have  been  inadvertant  as  neither  of  the  two 
municipalities  in  New  Jersey  bearing  the  name  of  Mt.  Pleasant  has  a  need  for  funds  for  this  particular  purpose. 


ESTIMATED  PROGRAM  EFFECT:  None 
OUTLAY  EFFECT:  (in  thousands  of  dollars): 

1995  Outlay  Estimate _ Outlay  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


2202,261  2,202,133  -128  -640  -960  -640  -320  -192 
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R95-18C 


ENVIRONMENTAL  PROTECTION  AGENCY 
Research  and  development 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$3,635,000  are  rescinded. 


8888 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


Rescission  Proposal  No.  R95-18C 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 

Report  Pursuant  to  Section  1012  of  P4. 13444 


AGENCY: 

Environmental  Protection  /Vpencv 

New  budget  authority .  S  349.279.000 

BUREAU: 

(P.L  103-327) 

Other  budgetary  resources..  $  50.000.000 

Appropriation  title  and  symbol: 

Research  and  development 

685/60107 

Total  budoetarv  resources...  S  399.279.000 

/Vmount  proposed  for 

rescission .  S  3,635,000 

0MB  identification  code: 

68-0107-0-1-304 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antidefidency  Act 

1  1  Other 

Grant  program: 

□  Yes  [x]  No 

Type  of  account  or  fund: 

1  1  Annual 

Fxl  Multi-vear:  September  30. 1996 
(expiration  date) 

1  1  No-Year 

Type  of  budget  authority: 

IX]  Appropriation 

1  1  Contract  authority 

1  1  other 

JUSTIFICATION:  This  proposal  would  rescind  funding  for  Congressionally-directed  increases  for  the  following;  (1) 
$2.3  million  in  health  effects  research,  academic  training,  and  neurotoxicity  research  activities  that  were  fully  funded  in 
the  President’s  budget  for  all  activities  identified  as  priority  research;  and  (2)  $735,000  in  funding  for  agricultural/ 
livestock  pollution  abatement  that  duplicates  ongoing  activities  at  U.S.QA.  and  EPA's  non-point  source  program.  In 
addition,  $600,000  in  additional  procurement  savings  is  proposed  for  rescission  due  to  recently  enacted  procurement 
reform  legislation. 

ESTIMATED  PROGRAM  EFFECT'  The  rescission  of  these  funds  will  not  affect  the  accomplishment  of  the  /Agency's 
mission. 

OUTLAY  EFFECT'  fin  thousands  of  dollars): 

1995  OutlaY  Estimate  _ OuHay  Changes _ _ 

Without  With 

Rescission  Rescission  FY 1995  FY1996  FY1997  FY1998  FY 1999  FY2000 


349.483  348,211  -1,272  -1,854  -400  -73  -36 
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R95-19 


NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 

Mission  support 

Of  the  funds  made  available  under  this  heading  in  Public  Law  1 03-327, 
$1,000,000  are  rescinded. 
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Rescission  Proposal  No.  R95>19 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  9S>344 


AGENCY: 

National  Aeronautics  and  Space  Administration 

New  budget  authority .  S  734.387.000 

BUREAU: 

(P.L.  103-327) 

Other  budgetary  resources..  S  85.235,000 

Appropriations  title  and  symbol: 

Mission  support 

805/60112 

Total  budgetary  resources...  $  819,622,000 

Amount  proposed  for 

rescission .  $  1 .000,000 

0MB  identification  code: 

80-0112-0-1-999 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antidefidency  Act 

1  1  Other 

Grant  program: 

1  1  Yes  [xj  No 

Type  of  account  or  fund; 

1  1  Annual 

Fxl  Multi-year:  September  30, 1996 

(expiration  date) 

1  1  No-Year 

Type  of  budget  authority: 

0  Appropriation 

1  1  Coritract  authority 

i  1  Other 

JUSTIFICATION:  This  proposal  reflects  savings  from  the  elimination  of  two  of  the  eight  National  Aeronautics  and 
Space  Administration  administrative  aircraft.  An  ongoing  study  of  the  use  and  need  of  the  remaining  aircraft  will 
be  completed  prior  to  phasing  out  of  additional  aircraft. 


ESTIMATED  PROGRAM  EFFECT  None 
OUTLAY  EFFECT'  (in  thousands  of  dollars): 

1995  Outlay  Estimate _  _ Outlav  Changes _ 

Without  With 

Rescission  Rescission  FY  1995  FY1996  FY1997  FY1998  FY1999  FY2000 
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R95-20 


NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 
Construction  of  facilities 


Of  the  funds  made  available  under  this  heading  in  Public  Law  102-389, 
$27,000,000  are  rescinded. 


8892 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PJ.  03-344 


AGENCY: 

National  Aeronautics  and  Space  Administration 

New  budget  authoritv .  $  200.000 

BUREAU: 

(P.L  102-389) 

Other  budgetary  resources..  $  532.975.376 

Appropriations  title  and  symbol: 

Construction  of  facilities 

Total  budgetary  resources...  S  533.175.376 

80X0107 

Amount  proposed  for 

rescission .  S  27.000.000 

OMB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

80-0107-0-1-999 

1  1  Antidefictency  Act 

Grant  program: 

1  1  Other 

□  Yes  0  No 

Type  of  account  or  fund: 

Type  of  budget  authority: 

f— — 1  ' 

1  1  Annual 

[x]  Appropriation 

1  1  Multi-vear: 

1  1  Contract  authority 

(expiration  date) 

No-Year 

n  other 

JUSTIFICATION:  This  proposal  reflects  savings  due  to  the  decision  not  to  construct  a  headquarters  building 
for  the  Consortium  for  International  Earth  Science  Information  Network  in  Saginaw,  Michigan. 

ESTIMATED  PROGRAM  EFFECT:  None 

OUTLAY  EFFECT :  On  thousands  of  dollars): 

1 995  Outlay  Estimate  Outlav  Chanaes 


Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


540.521  536.721  -3.800  -14.664  ,  •  -5,395  -1,985  -730  -269 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices  8893 

R95-21 

SMALL  BUSINESS  ADMINISTRATION 
Salaries  and  expenses 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-317, 

$15,000,000  are  rescinded:  Provided,  That  no  funds  shall  be  available  to  implement 
section  24  of  the  Small  Business  Act,  as  amended. 


8894 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


Rascission  Proposal  No.  R95-21 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PX.  03-nI44 


AGENCY: 

Small  Business  Administration 

New  budget  authority .  S  244.891 .976 

BUREAU: 

(P.L  103-317) 

Other  budoetary  reeourcee..  $  330.958,179 

Appropriations  title  and  symbol: 

Salaries  and  expenses 

7350100 

Total  budgetary  resources...  $  575.850.155 

Amount  proposed  for 

rescission .  S  15.000.000 

0MB  identification  code: 

73-0100-0-1-376 

Legal  authority  (in  addition  to  sec.  1012): 

1  1  Antideficiency  Act 

1  1  Other 

Grant  program: 

1  1  Yes  [XI  No 

Type  of  account  or  fund: 

[[x]  Annual 

1  1  Multi-vear: 

(expiration  date) 

1  1  No-Year 

Type  of  budget  authority: 

[in  Appropriation 

1  1  Contract  authority 

1  1  Other 

JUSTIFICATION:  This  account  funds  the  administrative  expenses  and  non-credit  activities  of  the  Small  Business 
Administration.  This  reflects  savings  from  the  elimination  of  grants  to  States  for  contracting  the  planting  of  trees. 

The  Small  Business  Administration,  unlike  either  the  Department  of  Agriculture  or  the  Department  of  the  Interior, 
does  not  have  the  technical  expertise  needed  to  administer  this  program  adequately.  In  addition,  this  program 
duplicates  the  urban  tree  planting  program  of  the  Forest  Service. 

ESTIMATED  PROGRAM  EFFECT:  None 

OUTLAY  EFFECT:  (in  thousands  of  dollars): 

_ 1995  Outlay  Estimate _  _ Outlay  Changes _ 

Without  With 

Rescission  Rescission  FY1995  FY1996  FY1997  FY1998  FY1999  FY2000 


627,191  615,266  -11,925  -3,075 
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R95-22 

CHEMICAL  SAFETY  AND  HAZARD  INVESTIGATION  BOARD 
Salaries  and  expenses 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$500,000  are  rescinded. 
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Rescission  Proposal  No.  R95-22 


PROPOSED  RESCtS^N  OF  BUDGET  AUTHOI^ 

:  RepbrtPunaaitf  toSactioRl912of  . 


■i'  ,  -,V 

•5S.  -ft+V  N 


AGENCY: 

Chemical  Safety  and  Hazard  Investigation  Board 
BUREAU: 


Appropriations  title  and  symbol: 
Salaries  and  expenses 
9553850 


New  budget  authority _ 

(P.L  103-327) 

Other  budgetary  resources.. 

Total  budgetary  resources... 


$  500.000 

$  _ 

$  500.000 


Amount  proposed  for 
rescission . 


$  500.000 


OMB  identification  code: 

Legal  authority  (in  addition  to  sac.  1012): 

95-3850^1-304 

1  1  Antideficioncy  Act 

Grant  program: 

□  Yes  [X]  No 

1  1  Other 

Type  of  account  or  fund: 

Type  of  budget  authority: 

0  Annual 

[jTI  Appropriation 

.  1  1  Multi-vear: 

(expiration  date) 

1  1  No-Year 

1  1  Contract  authority 

1  1  Other 

JUSTIFICATION:  As  part  of  the  Administration's  reinventing  government  initiative,  this  proposal  would  rescind  funding 
for  a  board  that  has  not  yet  begun  operation.  The  Board's  purpose  duplicates  existing  efforts  of  the  Environmental 
Protection  Agency  (EPA)  and  the  O^pational  Safety  and  Health  Administration  (OSHA)  to  prevent  chemical 

accidents.  EPA  and  OSHA  already  collaborate  with  State  and  local  governments,  as  well  as  private  interests,  in 
responding  to  accidental  releases  of  hazardous  substances.  The  agencies  also  promulgate  appropriate  regulations 
to  prevent  future  accidents.  Additional  funds  are  being  requested  to  augment  EPA  and  OSHA  in  FY 1996  to  enhance 
their  investigative  and  prevention  efforts. 

ESTIMATED  PROGRAM  EFFECT:  None 

OUTLAY  EFFECT:  C>n  thousands  of  dollars): 


1995  Outlav  Estimate 


Without 

Rescission 


Outiav  Changes 


With 

Rescission 


FY1995 


FY1996 


FY1997 


FY1998 


FY1999 


FY2000 


500 


200 


-300 


-190 


-10 
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R95-23 

NATIONAL  SCIENCE  FOUNDATION 
Academic  research  infrastructure 

Of  the  funds  made  available  under  this  heading  in  Public  Law  103-327, 
$131,867,000  are  rescinded 
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Rescission  Proposal  No.  R95-23 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93-344 


AGENCY: 

National  Science  Foundation 

1 

New  budget  authority . 

$ 

250.000.000 

BUREAU: 

i 

i 

1 

(P.L.  103-327) 

Other  budgetary  resources. 

$ 

I 

242.661  i 

Appropriations  title  and  symbol: 

Total  budgetary  resources.. 

$ 

250.242.661  1 

Academic  research  infrastructure 

!  Amount  proposed  for 

1 

t 

495/60150 

rescission . 

$ 

131.867.000 

0MB  identification  code: 

Legal  authority  (in  addition  to  sec.  1012): 

Uq-OI  50-0-1 -251 

1  1  Antideficiency  Act 

1 

1 

Grant  program: 

No 

1  i  Other 

i  n  Yes 

1  — 

1 

Type  of  account  or  fund: 

Type  of  budget  authority: 

1  ' .  Annual 

[x]  Appropriation 

fxi  Multi-year 

September  30, 1996 

1  1  Contract  authority 

i 

j  No-Year 

(expiration  date) 

1  1  Other 

JUSTIFICATION:  This  account  funds  the  activities  of  the  National  Science  Foundation  (NSF),  Academic  research 
infrastructure  appropriation.  This  proposal  reflects  the  Administration's  decision  not  to  expand  the  NSF’s  program  of 
support  of  existing  infrastructure  modernization  efforts  (buildings  and  instrumentation).  NSF  will  continue  its  focus  on 
funding  people  and  research. 

ESTIMATED  PROGRAM  EFFECT  None 


OUTLAY  EFFECT :  (in  thousands  of  dollars): 


1995  Outlay  Estimate 

Outlay  Changes 

Without 

With 

Rescission 

Rescissiori 

_F  Y  1 995 _ FY  1996__ 

FY  1997 

FY  1998  FY  1999 

FY  2000 

115,736 

115,736 

-39,560 

-52,747 

-39,560 

... 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3714;  FR-3832-N-01] 

NOFA  for  Public  and  Indian  Housing 
Family  Investment  Centers 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  This  NOFA  announces  a  total 
of  up  to  $60,000,000  in  funding, 
including  the  FY  1995  appropriation  of 
$26,342,000  for  Family  Investment 
Centers  for  families  living  in  public  and 
Indian  housing.  Because  some  of  the 
total  FY  1995  funds  are  to  be  derived 
from  sources  other  than  the 
appropriation  (transfers,  recaptures  of 
prior  obligations,  and  carryover  funds), 
the  actual  amount  available  may  be  less. 
This  program  provides  grants  to  public 
housing  agencies  and  Indian  housing 
authorities  (collectively  “HAs”)  to 
provide  families  living  in  public  and 
Indicm  housing  with  better  access  to 
education  and  job  opportunities  to 
achieve  self-sufficiency  and 
independence.  The  supportive  services 
funded  under  this  grant,  shall  be 
provided  over  a  3-  to  5-year  period.  The 
final  rule  on  this  program  was 
published  in  the  Federal  Register  on 
August  24,  1994  (59  FR  43622;  see  part 
964,  subpart  D,  «md  part  905,  subpart  O). 

In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA,  eligible  activities,  eligibility, 
available  amounts,  ranking  factors,  and 
application  processing,  including  how 
to  apply  and  how  selections  will  be 
made. 

DATES:  Application  kits  will  be  available 
beginning  February  15,  1995.  The 
application  deadline  will  be  3:00  p.m.. 
local  time,  on  June  15.  1995. 

ADDRESSES:  An  application  kit  may  be 
obtained  from  the  local  HUD  State/Area 
Office  with  delegated  responsibilities 
over  an  applicant  public/Indian  housing 
agency  (See  Appendix  for  listing),  or  by 
calling  the  HLTD  Resident  Initiatives 
Clearinghouse  toll  free  number  1-800- 
955-2232.  Telephone  requests  must 
include  your  name,  mailing  address,  or 
post  office  address  (including  zip  code), 
telephone  number  (including  area  code), 
and  should  refer  to  document  FR-3832- 
N-01.  This  NOFA  cannot  be  used  as  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y  Martin,  Office  of  Community 
Relations  and  Involvement  (OCRI), 


Room  4106,  or  Charles  V.  Bell,  Office  of 
Native  American  Programs  (ONAP), 

Room  P8204,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410; 
telephone  numbers:  OCRI  (202)  708- 
4214;  and  ONAP  (202)  755-0032  (these 
are  not  toll-free  numbers).  Hearing-  or 
speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  202- 
708-9300  (not  a  toll-free  number)  for 
information  on  the  program. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
leview  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520)  and 
have  been  assigned  OMB  control 
number  2577-0189. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Section  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437t) 
provides  for  the  establishment  of  Family 
Investment  Centers  (FIC).  Implementing 
regulations  for  the  program  were 
published  in  the  Federal  Register  on 
August  24,  1994  (59  FR  43622),  as 
subpart  D  of  part  964  and  subpart  O  of 
part  905. 

B.  Allocation  Amounts 

In  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1995  (Pub.  L.  103- 
327,  approved  September  28, 1994), 
Congress  appropriated  $26,342,000  for 
Family  Investment  Centers.  This 
amount  is  being  combined  with  excess 
recaptured  funds  carried  over  from  FY 
1993  to  make  an  additional  amount  of 
up  to  $33,658,000  available  for  funding. 
These  funds  may  be  adjusted  pending 
Secretarial  and  congressional  actions. 

Of  the  $60  million  total  current  funds. 
$44,529,629  is  being  made  available 
under  this  NOFA.  The  Department 
intends  to  use  $10  million  for  a  Youth 
Development  Initiative  for  the  purposes 
of  curbing  crime  among  youth,  and  for 
youth  leadership  and  development 
programs  that  will  provide  young 
individuals  in  public  housing  with 
better  access  to  comprehensive 
education,  employment  opportunities, 
and  supportive  services  to  achieve  self- 
sufficiency.  (Indian  Housing  Authorities 
(IHAs)  are  not  eligible  for  the  Youth 
Development  Initiative;  however. 


additional  IHAs  may  be  funded  through 
the  regular  FIC  allocation  under  this 
NOFA.)  In  FY  1994,  the  Department 
awarded  $5  million  of  FIC  funds  under 
this  Initiative.  A  separate  NOFA 
announcing  these  funds  will  be 
published  in  the  Federal  Register. 

The  Department  also  intends  to  use 
up  to  $3.5  million  for  the  purpose  of 
developing  4-H  after-school  programs 
for  youth,  ages  7  to  13,  in  public 
housing  communities.  The  After-School 
Demonstration  will  involve  joint 
investment  by  the  public  and  private 
sectors  to  provide  counseling,  tutoring, 
mentoring,  and  other  supportive 
services  designed  to  reduce  gang-related 
activities  and  enhance  lifestyle  choices. 
HUD  expects  that  this  funding  will 
demonstrate  the  success  of  such  public/ 
private  partnerships  and  commitments 
in  public  housing  communities  that 
address  specific,  long-term  counseling 
needs.  A  separate  notice  announcing 
these  funds  and  soliciting  public 
comment  will  be  published  in  the 
Federal  Register. 

To  ensure  that  the  Family  Investment 
Centers  Program  is  implemented  on  a 
broad,  nationwide  basis,  each  applicant 
may  submit  only  one  application  under 
this  NOFA.  A  public  housing  agency/ 
Indian  housing  authority  (collectively. 
“HAs”)  may  apply  to  establish  one  or 
more  Family  Investment  Centers  for 
more  than  one  public  or  Indian  housing 
development;  however  the  maximum 
grant  amount  per  applicant  under  this 
NOFA  is  $1  million. 

C.  Oveniew  and  Policy 

The  stated  purpose  of  Section  22  is: 

[Tio  provide  families  living  in  public 
housing  with  better  access  to  educational  and 
employment  opportunities  to  achieve  self- 
sufficiency  and  independence  by:  (a) 
Developing  facilities  in  or  near  public 
housing  for  training  and  support  services:  (b) 
mobilizing  public  and  private  resources  to 
expand  and  improve  the  delivery  of  such 
services;  (c)  providing  funding  for  such 
essential  training  and  support  services  that 
cannot  otherwise  be  funded:  and  (d) 
improving  the  capacity  of  management  to 
assess  the  training  and  service  needs  of 
families,  coordinate  the  provision  of  training 
and  services  that  meet  such  needs,  and 
ensure  the  long-term  provision  of  such 
training  and  services. 

Although  Section  22  is  phrased  in 
terms  of  families  living  in  public 
housing,  the  program  is  also  available  to 
Indian  Housing  Authorities  (IHAs), 
because  of  section  527  of  the  National 
Affordable  Housing  Act  (104  Stat.  4216; 
42  U.S.C.  1437aa  note)  (NAHA).  Section 
527  extends  the  applicability  of  many 
NAHA  provisions  affecting  Title  I  of  the 
1937  .Act  (including  section  515,  which 
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added  Section  22)  to  housing  operated 
by  an  IHA. 

FIC  provides  funding  to  HAs  to  access 
educational,  housing,  or  other  social 
service  programs  to  assist  public  and 
Indian  housing  residents  toward  self- 
sufficiency.  The  Department  envisions 
that  FIC  will  complement  other  self- 
sufficiency  activities,  such  as  the  Family 
Self-Sufficiency  (FSS)  Program  and  the 
requirements  of  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u).  As  an  incentive 
to  become  self-sufficient,  the  earnings  of 
public  or  Indian  Housing  families 
participating  in  the  FIC  shall  not  be 
treated  as  income  for  the  purposes  of 
any  other  program  or  provision  of  State 
or  Federal  law,  including  rent  assistance 
(see  Section  I.F(5)  of  this  NOFA).  The 
FIC  is  administered  by  the  Department’s 
Office  of  Community  Relations  and 
Involvement  (OCRI)  in  the  Office  of 
Public  and  Indian  Housing,  with 
assistance  from  a  network  of 
Community  Relations  Involvement 
Specialists  (CRIs)  in  HUD’s  Field 
Offices. 

D.  Definitions 

Eligible  residents  means  participating 
residents  of  a  participating  HA.  If  the 
HA  is  combining  FIC  with  the  Family 
Self-Sufficiency  (FSS)  program,  the  term 
also  means  Public  Housing  FSS  and 
Section  8  families  participating  in  the 
FSS  program. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Service  coordinator  means,  for 
purposes  of  this  NOFA,  any  person  who 
is  responsible  for: 

(1)  Determining  the  eligibility  of 
families  to  be  served  by  the  FIC; 

(2)  Assessing  training  and  service 
needs  of  eligible  residents: 

(3)  Working  with  service  providers  to 
coordinate  the  provision  of  services  on 
a  HA-wide  or  less  than  HA-wide  basis, 
and  to  tailor  the  services  to  the  needs 
and  characteristics  of  eligible  residents; 

(4)  Mobilizing  public  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  5-year  period,  at  least,  following  the 
initial  receipt  of  funding  under  this 
NOFA; 

(5)  Monitoring  and  evaluating  the 
delivery,  impact,  and  effectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under 
this  program; 

(6)  Coordinating  the  development  and 
implementation  of  the  FIC  program  with 
other  self-sufficiency  programs  and 
other  education  and  employment 
programs;  or 

(7)  Performing  other  duties  and 
functions  that  are  appropriate  for 


providing  eligible  residents  with  better 
access  to  educational  and  employment 
opportunities. 

Supportive  services  means  new  or 
significantly  expanded  services 
essential  to  providing  families  in  public 
and  Indian  housing  with  better  access  to 
educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence.  (HAs  applying  for 
funds  to  provide  supportive  services 
must  demonstrate  that  the  services  will 
be  provided  at  a  higher  level  than 
currently  provided).  Supportive  services 
may  include: 

(1)  Child  care,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities; 

(2)  Employment  training  and 
counseling  (e.g.,  job  training, 
preparation  and  counseling,  job 
development  and  placement,  and 
follow-up  assistance  after  job 
placement); 

(3)  Computer  skills  training; 

(4)  Entrepreneurship  training; 

(5)  Education  (e.g.,  remedial 
education,  literacy  training,  completion 
of  secondary  or  post-secondary 
education,  and  assistance  in  the 
attainment  of  certificates  of  high  school 
equivalency); 

(6)  Transportation,  as  necessary  to 
enable  any  participating  family  member 
to  receive  available  services  or  to 
commute  to  his  or  her  place  of 
employmient; 

(7)  Personal  welfare  (e.g.,  substance/ 
alcohol  abuse  treatment  and  counseling, 
self-development  counseling,  etc.); 

(8)  Supportive  Health  Care  Services 
(e.g.,  outreach  and  referral  services);  and 

(9)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eligible  residents. 

Vacant  unit  means  a  dwelling  unit 
that  is  not  imder  an  effective  lease  to  an 
eligible  family.  An  effective  lease  is  a 
lease  under  which  an  eligible  family  has 
a  right  to  possession  of  the  unit  and  is 
being  charged  rent,  even  if  the  amount 
of  any  utility  allowance  equals  or 
exceeds  the  amount  of  a  total  tenant 
payment  that  is  based  on  income  and, 
as  a  result,  the  amount  paid  by  the 
family  to  the  HA  is  zero. 

E.  Eligibility 

(1)  Eligible  Applicants.  Funding  for 
this  program  is  limited  to  public  and 
Indian  housing  authorities.  Housing 
Authorities  with  Section  8  oversight 
(only)  are  not  eligible  to  apply  for  funds 
under  this  NOFA.  Facilities  assisted 
shall  be  on  or  near  the  premises  of 
public  or  Indian  housing.  Two  or  more 


HAs  may  apply  jointly  if  they 
demonstrate  that  it  is  feasible  to  run  the 
program  together;  however,  only  one 
applicant  may  serve  as  the  lead 
applicant  and  the  maximum  grant  per 
application  under  this  NOFA  is 
$1,000,000. 

Although  the  program  is  intended  to 
benefit  public  and  Indian  housing 
residents,  an  applicant  that  is  otherwise 
eligible  and  is  combining  FIC  activities 
with  FSS  activities  may  use  FIC  funds 
to  serve  both  HA  residents  and  section 
8  families  who  are  participating  in  the 
FSS  Program.  Some  HAs  will  combine 
their  FIC  and  FSS  programs.  Section  8 
FSS  Program  participants  are  eligible  to 
participate  in  the  FIC  program  when  it 
is  combined  with  FSS,  but  FIC  income 
exclusions  that  are  provided  to  public 
and  Indian  housing  residents 
participating  in  employment  training 
and  supportive  service  programs  do  not 
apply  to  Section  8  FSS  families.  If  a 
family  under  FSS  is  currently  putting 
their  funds  in  an  escrow  account,  it 
cannot  also  be  eligible  for  the  FIC 
income  exclusion.  For  all  other  families 
using  FIC  services,  costs  incurred  are  to 
be  borne  by  other  resources. 

To  be  eligible  under  this  NOFA,  a  HA 
cannot  have  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  Field  Office  management  review 
findings.  In  addition,  the  HA  must  be  in 
compliance  with  civil  rights  laws  and 
equal  opportunity  requirements.  A  HA 
will  be  considered  to  be  in  compliance  ^ 
if: 

(a)  As  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompliance 
with  civil  rights  laws  unless  the  HA  is 
operating  in  compliance  with  a  Hl.^D- 
approved  compliance  agreement 
designed  to  correct  the  area(s)  of 
noncompliance; 

(b)  There  is  no  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  unless 
the  HA  demonstrates  that  it  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD-approved  resident 
selection  and  assignment  plan  or 
compliance  agreement,  designed  to 
correct  the  area(s)  of  noncompliance; 

(c)  There  is  no  deferral  of  Federal 
funding  based  upon  civil  rights 
violations; 

(d)  HUD  has  not  deferred  application 
processing  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  the  Attorney 
General’s  Guidelines  (28  CFR  50.3)  and 
HUD’s  Title  VI  regulations  (24  CFR  1.8) 
and  procedures  (HUD  Handbook  8040.1) 
[PHAs  only)  or  under  Section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
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regulations  {24  CFR  8.57)  [PHAs  and 
IHAs): 

(e)  There  is  no  pending  civil  rights 
suit  brought  against  the  HA  by  the 
Department  of  justice;  and 

(f)  There  is  no  unresolved  charge  of 
discrimination  against  the  HA  issued  by 
the  Secretary  under  Section  810(g)  of 
the  Fair  Housing  Act,  as  implemented 
by  24  CFR  103.400. 

(2)  Eligible  Activities.  Program  funds 
may  be  used  for  the  following  activities: 

(a)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  HA  development  to  create  common 
areas  to  accommodate  the  provision  of 
supportive  services; 

(b)  The  renovation  of  existing 
common  areas  in  a  HA  development  to 
accommodate  the  provision  of 
supportive  services; 

(c)  The  renovation,  construction,  or 
acquisition  of  facilities  located  near  the 
premises  of  one  or  more  HA 
developments  to  accommodate  the 
provision  of  supportive  services; 

(d)  Tlie  provision  of  not  more  than  15 
percent  of  the  total  cost  of  supportive 
services  (which  may  be  provided 
directly  to  eligible  residents  by  the  HA 
or  by  contract  or  lease  through  other 
appropriate  agencies  or  providers),  but 
only  if  the  HA  demonstrates  that: 

(i)  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  to  employment  and 
educational  opportunities;  and 

(ii)  The  HA  has  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  provide  such 
services;  and 

(e)  The  employment  of  serv'ice 
coordinators. 

(3)  Eligible  Costs.  Activities  that  may 
be  funded  and  carried  out  by  an  HA 
include,  but  are  not  limited  to  tiie 
following: 

(a)  Administrative  costs.  No  cap. 

Costs  that  are  reasonable  and  include 
maintenance,  utility  costs  (telephone, 
fax,  light,  gas).  Postage,  Printing,  Copier, 
Building  leasing/rent  costs.  Service 
Coordinator/Case  Meinager,  Accounting 
Staff,  initial  equipment  purchase  (i.e., 
desks,  chairs,  computer  equipment, 
tools,  etc.); 

(b)  Other  program  costs.  Costs  that 
include  advertisement,  reimbursement 
for  participant  travel  costs,  travel 
stipends,  vehicle  lease  (to  transport 
{)articipauts  to  FIC),  insurance  liability 
cjjsts  (personal  property/property  off 
HA  site)  and  Technical  Assistance  (T/A) 
(xmtractor  fees,  etc., 

(c)  Supportive  services.  The  provision 
of  not  more  than  15%  of  the  total  cost 
of  supportive  services.  Direct  service 
delivery  includes  the  costs  of  training 


programs,  day  care  services,  manpower, 
etc.;  and 

(d)  Site  Facility/Renovation/ 
Conversion/Construction  Costs.  Costs 
include  renovation/conversimi/ 
construction,  acquisition,  architectural 
and  engineering  (and  related 
professional  services  required  to  prepare 
architectural  plans  or  drawings,  write¬ 
ups,  specifications  or  inspections). 

(4)  Other  Eligibility  Refated 
Requirements,  (a)  Grants  used  solely  for 
the  renovation,  conversion, 
construction,  or  acquisition  activities 
listed  in  paragraphs  (a),  (b),  or  (c)  of 
Section  l.E(2).  “Eligible  Activities,”  of 
this  NOFA,  ^all  be  completed  within  3 
years  of  the  effective  date  of  the  grant. 
The  provision  of  supportive  services 
shall  commence  upon  completion  of 
such  activities  and  shall  be  provided  for 
over  a  3-  to  5-year  period.  Each 
applicant  should  submit  a  description  of 
the  renovation  or  conversion  to  be 
conducted,  along  with  a  budget  and 
timetable  for  those  activities.  Each 
applicant  must  demonstrate  a  firm 
commitment  of  assistance  from  one  or 
more  sources  ensuring  that  supportive 
services  will  be  provided  for  not  less 
than  3  years  following  the  completion  of 
renovation/conversion/construction/ 
acquisition  activities  funded  under  this 
NOFA.  Grants  solely  for  supportive 
services  activities  (only)  shall  be  funded 
over  a  maximum  3-  to  5-year  period. 

(b)  Each  applicant  must  submit  a 
budget,  timetable,  and  list  of  milestones 
outlining  the  supportive  services 
proposed  for  the  3-  to  5-year  p>eriod 
(following  initial  receipt  of  funding),  at 
least,  covered  by  the  applicant’s 
description  of  supportive  services. 
Milestones  shall  include  the  number  of 
families  to  be  served,  types  of  services, 
and  dollar  amounts  to  be  allocated  over 
the  3-  to  5-year  period. 

(c)  Each  applicant  for  funds  to 
conduct  supportive  services  (only)  must 
demonstrate  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  supportive  services  will  be 
provided  for  not  less  than  3  years 
following  receipt  of  funds  under  this 
NOFA. 

(d)  When  a  grant  application  is 
approved,  the  HA  must  receive  approval 
from  HUD  to  conduct  renovation/ 
conversion/construction/acquisition. 
Approval  must  be  provided  prior  to 
drawing  down  funds. 

(e)  If  renovation/conversion/ 
construction  is  done  off-site,  the  HA 
must  provide  documentation  that  it  has 
control  of  the  proposed  property  for  not 
less  than  3  years  and,  preferably,  for  5 
years  or  more.  Control  can  be  evidenced 
through  a  lease  agreement,  ownership 
documentation,  or  other  appropriate 


documentation  (see  Sections  II1.B(3)  and 
I1I.C(18)  of  this  NOFA). 

F.  Other  Program  Requirements 

(1)  Resident  Involvement.  The 
Department  has  a  longstanding  policy  of 
encouraging  HAs  to  promote  resident 
involvement  and  to  focilitate 
cooperative  partnerships  to  achieve 
specific  and  mutual  goals.  Therefore, 
residents  must  be  included  in  the 
planning  and  implementation  of  this 
program.  The  HA  shall  develop  a 
process  that  assures  that  Resident 
Council/Resident  Management 
Corporation/Resident  Organization 
representatives  and  residents  are  fully 
briefed  and  have  an  opportunity  to 
comment  on  the  proposed  content  of  the 
HA’S  application  in  response  to  this 
NOFA.  The  HA  shall  give  full 
consideration  to  the  comments  and 
concerns  of  the  residents.  The  process 
shall  include: 

(a)  Informing  residents  of  the  selected 
developments  regarding  the  preparation 
of  the  application,  and  providing  for 
residents  to  assist  in  the  development  of 
the  application,  as  appropriate. 

(b)  Once  a  draft  application  has  been 
prepared,  the  HA  shdl  make  a  copy 
available  for  reading  in  the  management 
office;  provide  copies  of  the  draft  to  any 
resident  organization  representing  the 
residents  of  the  development(s) 
involved;  and  provide  adequate 
opportunity  for  comment  by  the 
residents  of  the  development  and  their 
representative  organizations  prior  to 
making  the  application  final. 

(c)  Provide  to  any  resident 
organization  representing  the 
development  a  summary  of  the  resident 
comments  and  its  response  to  them,  and 
notify  residents  of  the  development(s) 
that  this  summary  and  response  are 
available  for  reading  in  the  management 
office. 

(d)  After  HUD  approval  of  a  grant, 
notify  residents  of  the  development,  and 
any  representative  organizations,  of 
approval  of  the  grant;  notify  the 
residents  of  the  availability  of  the  HUD 
approved  implementation  schedule  in 
the  management  office  for  reading;  and 
develop  a  system  to  facilitate  a  regular 
resident  role  in  all  aspects  of  program 
implementation. 

(2)  Training/Employment/Contracting 
of  HA  Residents. 

(a)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Section  3)  requires  that 
programs  of  direct  financial  assistance 
administered  by  HUD  provide,  to  the 
greatest  extent  feasible,  opportunities 
for  job  training  and  employment  to 
lower  iiumme  residents  in  connection 
with  projects  in  their  neighborhoods. 
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The  requirements  of  Section  3  have 
been  implemented  in  24  CFR  part  135 
by  an  interim  rule  published  on  June  30, 
1994  (59  FR  33866).  For  purposes  of 
training  and  employment,  the  HA  may 
offer  opportunities  to  Section  3 
residents  in  the  following  priority:  (i) 
residents  who  reside  within  the  service 
area  as  defined  in  24  CFR  135.5  and 
who  reside  in  developments  managed 
by  the  HA  that  is  expending  the 
assistance;  (ii)  participants  in 
Youthbuild  programs;  (iii)  where  the 
project  is  assisted  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11301  et  seq.),  homeless  persons 
residing  in  the  service  area  or 
neighborhood;  and  (iv)  other  Section  3 
residents.  Therefore,  at  a  minimum  each 
HA  and  each  of  its  contractors  and 
subcontractors  receiving  funds  under 
this  program  shall  make  best  efforts  to 
provide  HA  residents  opportunities  in 
connection  with  housing  rehabilitation, 
housing  construction,  or  other  public 
construction  projects. 

(b)  For  purposes  of  the  requirements 
under  Section  3,  a  best  effort  means  that 
the  HA  shall: 

(1)  Attempt  to  recruit  HA  residents 
from  the  appropriate  areas  through  local 
advertising  media,  signs  placed  at  the 
proposed  FIC  project  site,  and 
community  organizations  and  public  or 
private  institutions  operating  within  the 
development  area.  The  HA  shall  include 
in  its  outreach  and  marketing  efforts, 
procedures  to  attract  the  least  likely  to 
apply  for  this  program  because  it 
includes  construction/ renovation/ 
conversion/acquisition  type  of 
activities,  i.e.,  low-income  households 
headed  by  women  and  persons  with 
disabilities;  and 

(2)  Determine  the  qualifications  of  HA 
residents  when  they  apply,  either  on 
their  own  or  on  referral  from  any  source, 
and  employ  HA  residents  if  their 
qualifications  are  satisfactory  and  the 
contractor  has  openings.  If  the  HA  is 
unable  to  employ  residents  determined 
to  be  qualified,  those  residents  shall  be 
listed  for  the  first  available  openings. 

(3)  Attempt  to  contract  for  services 
with  HA  resident-owned  businesses  and 
other  eligible  businesses  located  in,  or 
owned  in  substantial  part  by  persons 
residing  in,  the  area. 

(c)  Indian  housing  authorities  that 
receive  funding  under  this  NOFA  shall 
comply  with  the  procedures  and 
requirements  of  part  135  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)).  (See 
24  CFR  part  905.) 


(3)  Davis-Bacon  Requirements.  All 
laborers  and  mechanics  employed  by 
contractors  or  the  HA  in  renovation, 
construction,  or  conversion  (including 
combining  of  units)  on  the  premises  of 
the  HA  development  to  accommodate 
the  provision  of  supportive  services 
under  this  program  shall  be  paid  not 
less  than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a- 
5).  All  architects,  technical  engineers, 
draftsmen,  and  technicians  employed 
with  respect  to  such  work  shall  be  paid 
not  less  than  the  wages  prevailing  in  the 
locality  as  determined  by  HUD.  These 
requirements  do  not  apply  to  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70. 

(4)  Resident  Compensation.  Residents 
employed  to  provide  services  funded 
under  this  program  or  described  in  the 
application  shall  be  paid  at  a  rate  not 
less  than  the  highest  of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employees  under  the 
Fair  Labor  Standards  Act  of  1938 
(FLSA),  if  section  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
resident  were  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment;  or 

(c)  The  prevailing  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

(5)  Treatment  of  Income,  (a)  1937  Act. 
As  provided  in  section  22(i)  of  the 
United  States  Housing  Act  of  1937  (1937 
Act),  no  service  provided  to  a  HA 
resident  under  tihis  program  may  be 
treated  as  income  for  the  purpose  of  any 
other  program  or  provision  of  State, 
Tribal,  or  Federal  law.  Program 
participation  shall  begin  on  the  first  day 
the  resident  enters  training  or  begins  to 
receive  services.  Furthermore,  the 
earnings  of  and  benefits  to  any  HA 
resident  resulting  from  participation  in 
the  FIC  program  shall  not  be  considered 
as  income  in  computing  the  tenant’s 
total  annual  income  that  is  used  to 
determine  the  tenant  rental  payment 
during: 

(i)  The  period  that  the  resident 
participates  in  the  program;  and 

(ii)  Tne  period  that  begins  with  the 
commencement  of  employment  of  the 
resident  in  the  first  job  acquired  by  the 
resident  after  completion  of  the  program 
that  is  not  fimded  by  assistance  under 
the  1937  Act,  and  ends  on  the  earlier  of: 

(A)  The  date  the  resident  ceases  to 
continue  employment  without  good 
cause;  or 

(B)  The  expiration  of  the  18-month 
period  beginning  on  the  date  of 


commencement  of  employment  in  the 
first  job  not  funded  by  assistance  under 
this  program. 

(6)  Reports.  Each  HA  receiving  a  grant 
shall  submit  to  HUD  an  annual  progress 
report,  participant  evaluation  and 
assessment  data  and  other  information, 
as  needed,  regarding  the  effectiveness  of 
FIC  in  achieving  self-sufficiency. 

G.  Ranking  Factors 

Each  application  for  grant  award  will 
be  evaluated  if  it  is  submitted  as 
required  under  Section  II.B  of  this 
NOFA  and  meets  the  eligibility 
requirements  in  Section  I.E  of  this 
NOFA.  Applications  will  be  placed  in 
funding  categories  as  follows. 
Applications  submitted  for  funds  that 
include  combination  supportive 
services/renovation,  conversion,  new 
construction,  or  acquisition  will  be 
competitively  selected  based  on  the 
highest  scores  out  of  a  possible  1 00 
points.  Applications  submitted  for 
funds  solely  to  implement  supportive 
services  will  be  competitively  selected 
based  on  the  highest  scores  out  of  a 
possible  100  points. 

Initially,  HUD  will  distribute  funds 
geographically  in  order  to  seek  diversity 
through  an  appropriate  mix  of  public 
and  Indian  housing  authorities.  Grants 
will  be  awarded  to  the  two  highest 
ranked  eligible  applicants  in  each 
funding  category  per  HUD  State  Office. 
The  actual  number  of  awards  granted 
per  State  Office  will  be  determined 
based  on  funding  available,  and  may  be 
less  than  stated.  In  addition,  grants  will 
be  awarded  to  the  two  highest  ranked 
eligible  IHA  applications  in  each 
funding  category  on  a  nationwide  basis. 
All  of  the  remaining  funds  will  be 
awarded  based  on  project  size  and 
geographical  diversity.  HUD  reserves 
the  right  to  select  lower  rated 
applications,  if  necessary  to  achieve 
geographic  diversity  or  to  meet  the  need 
for  services.  (For  example,  the 
Department  retains  the  authority  to  fund 
additional  IHAs  in  rank  order,  even 
though  they  scored  less  than  PHAs  that 
have  not  been  selected  for  funding.) 

HUD  will  review  and  evaluate  the 
application  as  follows,  according  to 
whether  the  application  seeks  funds  for 
supportive  services  only  or  for 
combination  renovation/conversi(jn/ 
construction/acquisition/supportive 
services  activities. 

(1)  Combination  Renovation/ 
Conversion/Construction/Acquisition/ 
Supportive  Services  Activities 
(Maximum  100  points). 

Applications  for  funds  for  these 
activities  will  be  scored  on  the 
following  factors: 

(a)  Evidence  of  Need  135  Points] 
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Evidence  of  need  for  supportive 
services  by  eligible  residents. 

(i)  A  high  score  (26-35  points)  is 
achieved  where  the  applicant: 

•  Frovides  a  detailed  needs 
assessment  of  eligible  residents; 

•  Charly  identifies  specific  target 
areas  of  concern; 

•  Dociunents  milestone  results  and 
benefits  to  be  derived  from  resident 
participation  in  FIC  services. 

(ii)  A  medium  score  (13-25  points)  is 
achieved  where  the  applicant; 

•  Frovides  a  general  needs 
assessment  of  eligible  residents: 

•  Identifies  target  areas,  but  does  not 
provide  milestone  results  to  be  derived 
from  resident  participation  in  FIC 
services. 

•  (iii)  A  low  score  (1-12  points)  is 
achieved  where  the  applicant  merely 
mentions  there  is  a  need  for  services, 
but  does  not  clearly  address  specific 
areas  of  concern. 

(b)  Frogram  Quality  (20  Points) 

The  extent  to  which  the  HA  and  each 
service  provider  has  evidenced  that 
supportive  services  and  other  resources 
will  be  provided  for  at  least  3  to  5  years 
following  the  receipt  of  funding  for 
supportive  services  under  this  NOFA  or 
for  3  years  following  the  completion  of 
renovation/conversion/  construction/ 
acquisition  cictivities.  The  extent  to 
which  the  HA  has  demonstrated  that  it 
will  commit  to  its  FIC  part  of  its  formula 
allocation  of  Comprehensive  Grant 
Frogram  (CGP)/Comprehensive 
Improvement  Assistance  Program  funds 
for  CGP/CIAP-eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
residents.  The  extent  to  which  the 
envisioned  renovation/conversion/ 
construction/acquisitioD  and 
combination  activities  are  appropriate  to 
facilitate  the  provision  of  FIC  supportive 
services. 

(i)  A  high  score  (14-20  points)  is 
received  where  the  applicant: 

•  Provides  letters  from  the  service 
provider(s)  that  contain  its  strong 
commitment  to  providing  support 
services  and  other  resources  (i.e.,  direct 
financial  staff.  Iraining/educational) 
over  the  grant  period; 

•  Clearly  documents  its  current  use  of 
CGP/CIAF  funds  and  its  continued 
plans  to  utilize  part  of  its  CGP/CIAP 
funds  toward  eligible  FIC  activities: 

•  Provides  a  detailed  and  precise 
description  of  the  location  of  the  FiC. 
the  coordination  of  services  proposed  at 
the  facility,  the  area  to  be  served  by  the 
FIC,  and  its  accessibility  to  residents, 
including  distance  and  the 
transportation  necessary  to  receive 
services. 


(ii)  A  medium  score  (7-13  points)  is 
received  where  the  applicant; 

•  Provides  letters  or  narrative 
language  regarding  the  commitment  of 
service  providers,  but  the  commitment 
is  limited  to  providing  services: 

•  Does  not  currently  have  CGP/CIAP 
funding,  but  has  made  clear  its  intention 
to  use  part  of  future  CGP/CIAP  funding 
toward  elimble  FIC  activities; 

•  Provides  a  description  of  the  facihty 
location,  however  the  accessibility  of 
the  facility  to  residents  is  somewhat 
unclear. 

(iii)  A  low  score  (1-6  pomts)  is 
received  where  the  applicant: 

•  Merely  mentions  that  services  will 
be  provided,  but  does  not  provide  letters 
or  further  explanation: 

•  Does  not  make  clear  an  intention  to 
use  part  of  its  current  or  future  CGP/ 
ClAP  funding  toward  eligible  FIC 
activities; 

•  Mentions  the  location  of  the  FIC 
facility,  but  does  not  provide  specific 
details  regarding  its  accessibility  or 
distance  to  residents. 

(c)  HA  CapabiUty  [20  Points) 

The  capability  of  the  HA  or 
designated  service  provider  to  provide 
the  supportive  services:  and  the  extent 
to  which  the  HA  has  demonstrated 
success  in  modernizaticm  activities 
under  the  Comprehensive  Grant/ 
Comprehensive  Improvement 
Assistance  (CIAP)  Programs  (see  24  CFR 
part  968  and  part  905,  subpart  I).  The 
extent  to  which  the  HA  has  a  good 
record  of  maintaining  and  operating 
public  housings  as  determined  by  the 
Public  Housing  Management 
Assessment  Fhogram  (KiMAP)  (see  24 
CFR  part  901  and,  for  IHAs,  905.135), 
and  has  utiUzed  innovative  and 
workable  strategies  to  improve 
management  (e.g..  LEAP,  whidi  uses 
highly  skilled  retired  military  personnel 
in  key  management  positions). 

(i)  A  high  score  (14-20  points)  is 
received  where: 

•  The  apphcant  demonstrates  success 
in  providing  similar  supportive  services 
programs  and  has  clearly  detailed  bow 
the  services  were  coordinated  and 
complemented  with  other  programs; 

•  The  applicant’s  PHMAP  score  is  in 
the  “high  performer”  range; 

•  For  IHAs,  the  applicant  is  not  a 
“high  risk”  IHA.  as  defined  in 

§  905.135.  or  has  developted  innovative 
strategies  to  improve  management  of  its 
developments. 

(ii)  A  medium  score  (7—13  points)  is 
received  wh»e: 

•  The  applic^l  does  xkotcturently 
provide  similar  programs,  but 
demonstrates  how  the  services  will  bo 
coordinated  and  complmnented  with 
other  programs; 


•  The  applicant’s  PHMAP  score  is  in 
the  “standard”  range  (less  than  90)  and 
the  HA  has  clearly  identified  innovative 
strategies  to  improve  management  of  its 
developments; 

•  The  applicant’s  PHMAF  score  is  in 
the  “troubl^”  range,  but  it  is 
successfully  implementing  locml.  State, 
or  Federal  partnerships  in  an  effort  to 
develop  effective  strategies  to  improve 
its  management  capacity; 

•  For  IHAs.  the  applicant  is  a  high 
risk  IHA.  but  indicates  that  it  has 
specific  plans  for  improving 
management  of  its  developments. 

(iii)  A  low  score  (1-6  points)  is 
received  where: 

•  It  is  unclear  if  the  applicant  or 
designated  service  provider  has 
experienr.e  in  providing  similar 
supportive  services  programs; 

•  The  applicant’s  PHMAP  score  is  in 
the  “troubled”  range,  and  it  does  not 
have  local.  State,  or  Federal 
partnerships  underway  or  effective 
strategies  to  improve  its  management 
capacity; 

•  For  IHAs.  the  applicant  is  a  higli 
risk  IHA  and  does  not  indicate  specific 
plans  for  improving  management  of  its 
developments. 

(d)  Resident  Involvement/Local 

Partnerships  (25  Points) 

The  extent  to  which  the  HA  has 
demonstrated  that  it  has  partnered  with 
residents  in  the  planning  phase  for  the 
FIC,  will  further  include  the  residents  in 
the  implementation  phase  (evidence  of 
such  a  partnership  may  be  in  the  form 
of  a  resident  council  board  resolution  or 
letter),  and  will  contract  with  or  employ 
residents  to  provide  services  and 
conduct  renovation/conversion/ 
construction  activities.  In  addition,  the 
HA  shall  include  a  certification  that  it 
is  implementing  a  FSS  program  (IHAs 
without  FSS  programs  that  have 
established  counseling  programs,  such 
as  those  found  in  Mutual  Help  (MH). 
may  provide  similar  certification)  and 
shall  provide  evidence  of  the  extent  to 
which  the  HA  has  coordinated  with 
tribal.  State,  or  local  social  service 
agencies  the  implementation  of  the 
program,  including  in  those  target  areas, 
such  as  Weed  and  Seed,  distressed  (as 
defined  by  the  Housing  Authority),  etc. 
In  assigning  points  for  this  factw.  HUD 
w'ill  ccmsider  the  extent  of  the 
involvement  of  those  agencies  in  the 
development  of  the  application  and 
their  commitment  of  assistance  in  the 
implementation  of  the  FIC.  The 
commitment  of  these  ageskcies  may  hr; 
demonstrated  through  evidence  of 
intent  to  provide  dir^  financial 
assistance  or  other  resources,  such  as 
social  services  (/.e.,  counseling  mid 
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training),  the  use  of  public/Indian 
housing  funds  available  through 
existing  State  and  local  programs,  or 
other  commitments. 

(i)  A  high  score  (18-25  points)  is 
received  where  the  applicant  provides: 

•  Evidence  that  it  has  a  strong  and 
cooperative  partnership  with  its 
residents  and  that  residents  were 
involved  in  the  development  of  the 
application: 

•  Evidence  that  the  residents  will 
continue  their  involvement  throughout 
the  implementation  stages  of  the  FIC, 
including  evidence  that  the  applicant 
will  seek  resident  input  in  identifying 
resident  needs; 

•  Evidence  that  the  applicant  will 
contract  with  or  employ  residents  to 
provide  services  and  conduct 
renovation/conversion/construction 
activities; 

•  Certification  (in  letter  or  resolution) 
that  it  is  currently  implementing  a  FSS 
program  (or  similar  Mutual  Help 
Program),  and  demonstrates  success 
with  previous  partnerships  in  other 
similar  program  efforts. 

•  Evidence  that  the  facility  will  be 
located  in  a  target  area,  such  as  Weed 
and  Seed,  distressed,  etc.; 

•  Evidence  of  strong  and  committed 
partnerships  with  existing  social  service 
agencies  and  evidence  of  social  service 
agencies’  intent  to  provide  various 
resources  to  the  FIC  (identifying  source 
committed,  availability  of  funds,  etc.). 

(ii)  A  medium  score  (9-17  points)  is 
received  where: 

•  The  applicant  mentions  its 
partnership  with  residents.  Where  the 
residents  were  notified  of  the  FIC,  but 
were  not  involved  in  the  development 
of  the  application,  the  applicant  ensures 
that  the  residents’  role  will  be  increased 
during  the  implementation  stages  of  the 
FIC; 

•  The  applicant  states  its  intent  to 
provide  services,  although  the  plan  for 
hiring  and  contracting  is  not  specific; 

•  The  applicant  provides  certification 
(in  letter  or  resolution)  that  it  is 
currently  implementing  a  similar 
program  (volunteer)  utilizing 
partnerships  with  service  agencies  in  its 
locality; 

•  The  FIC  facility  will  not  be  located 
in  a  target  area,  such  as  Weed  and  Seed, 
distressed,  etc.; 

•  The  applicant  provides  some 
evidence  of  partnerships  with  existing 
social  service  agencies  and  some 
evidence  of  social  service  agencies’ 
intent  to  provide  various  resources  to 

■  the  FIC  (identifying  source  committed, 
availability  of  funds,  etc.). 

(iii)  A  low  score  (1-8  points)  is 
received  where  the  applicant: 


•  Mentions  a  partnership  with 
existing  social  service  agencies,  but 
evidence  of  such  support  is  not 
provided; 

•  Does  not  currently  implement  a  FSS 
program  or  a  Federal  or  local  program 
similar  to  Mutual  Help,  but  has 
indicated  its  intent  to  implement  such 

a  program; 

•  Mentions  its  efforts  to  coordinate 
the  FIC  facility  in  a  target  area,  but  does 
not  include  evidence  of  commitments 
from  existing  local.  State,  Federal 
sources. 

(2)  Supportive  Services  Only 
(Maximum  100  points).  Applications  for 
funds  for  these  activities  will  be  scored 
on  the  foliovying  factors: 

(a)  Evidence  of  Need  (35  Points) 

Evidence  of  need  for  supportive 

services  by  eligible  residents. 

(i)  A  high  score  (26-35  points)  is 
achieved  where  the  applicant  provides 
a  detailed  needs  assessment  of  eligible 
residents,  clearly  identifies  specific 
target  areas  of  concern,  and  documents 
milestone  results  and  benefits  to  be 
derived  ft'om  resident  participation  in  > 
FIC  services. 

(ii)  A  medium  score  (13-25  points)  is 
achieved  w’here  the  applicant  provides 
a  general  needs  assessment  of  eligible 
residents  and  identifies  target  areas,  but 
does  not  provide  milestone  results  to  be 
derived  from  resident  participation  in 
FIC  services. 

(iii)  A  low  score  (1-12  points)  is 
achieved  where  the  applicant  merely 
mentions  there  is  a  need  for  services, 
but  does  not  clearly  address  specific 
areas  of  concern. 

(b)  Program  Quality  (20  Points) 

The  extent  to  which  the  HA  and  each 
service  provider  has  evidenced  that 
supportive  services  and  other  resources 
will  be  provided  for  at  least  3  to  5  years 
following  the  receipt  of  funding  for 
supportive  services  under  this  NOFA. 
The  extent  to  which  the  HA  has 
demonstrated  that  it  will  commit  to  its 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP)/ 
Comprehensive  Improvement 
Assistance  Program  funds  for  CGP/ 
CIAP-eligible  activities  that  result  in 
employment,  training,  and  contracting 
opportunities  for  eligible  residents, 

(i)  A  high  score  (14—20  points)  is 
received  where  the  applicant: 

•  Provides  letters  from  the  service 
provider(s)  that  contain  the  provider’s 
strong  commitment  to  provide  support 
services  and  other  resources  (i.e.,  direct 
financial  staff,  training/educational) 
over  the  grant  period; 

•  Clearly  documents  its  current  use  of 
CGP/CIAP  funds  and  its  continued 


plans  to  utilize  part  of  its  CGP/CIAP 
funds  toward  eligible  FIC  activities; 

•  Provides  a  detailed  and  precise 
description  of  the  location  of  the  FIC, 
the  coordination  of  services  proposed  at 
the  facility,  and  the  area  to  be  served  by 
the  FIC; 

•  Clearly  indicates  the  accessibility  of 
the  FIC  to  residents,  including  distance 
and  the  transportation  necessary  to 
reach  the  facility. 

(ii)  A  medium  score  (7-13  points)  is 
received  where  the  applicant; 

•  Provides  letters  or  narrative 
language  regarding  a  limited 
commitment  of  service  providers  to 
provide  support  services  and  other 
resources; 

•  Does  not  currently  have  CGP/CIAP 
funding,  but  has  made  clear  its  intention 
to  use  part  of  future  CGP/CIAP  funding 
toward  eligible  FIC  activities; 

•  Provides  a  description  of  the  facility 
location,  but  the  accessibility  of  the 
facility  to  residents  is  limited  or  is 
somewhat  unclear. 

(iii)  A  low  score  (1-6  points)  is 
received  where  the  applicant: 

•  Merely  mentions  that  providers  will 
provide  services,  but  does  not  provide 
letters  or  language  indicating  a 
commitment  by  the  providers; 

•  Does  not  make  clear  any  intention 
to  use  part  of  its  current  or  future  CGP/ 
CIAP  funding  toward  eligible  FIC 
activities; 

•  Mentions  the  location  of  the  FIC 
facility,  but  does  not  provide  specific 
details  regarding  the  accessibility  or 
distance  to  residents. 

(c)  HA  Capability  (20  Points) 

The  capability  of  the  HA  or 
designated  service  provider  to  provide 
the  supportive  services.  The  extent  to 
which  the  HA  has  demonstrated  success 
in  modernization  activities  imder  the 
Comprehensive  Grant/Comprehensive 
Improvement  Assistance  (CIAP) 
Programs  (see  24  CFR  part  968  and,  for 
IHAs,  part  905,  subpart  I).  The  extent  to 
which  the  HA  has  a  good  record  of 
maintaining  and  operating  public 
housing,  as  determined  by  the  Public 
Housing  Management  Assessment 
Program  (PHMAP)  (see  24  CFR  part  901 
and,  for  IHAs,  905.135),  and  has  utilized 
innovative  and  workable  strategies  to 
improve  management  (e.g.,  LEAP, 
which  uses  highly  skilled  retired 
military  personnel  in  key  management 
positions). 

(i)  A  high  score  (14-20  points)  is 
received  where  the  applicant: 

•  Demonstrates  success  in  providing 
similar  supportive  services  programs 
and  has  clearly  detailed  how  the 
services  were  coordinated  and 
complemented  with  other  programs; 
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•  The  applicant’s  PHMAP  score  is  in 
the  “high  performer”  range; 

•  For  IHAs,  the  applicant  is  not  a 
“high  risk”  IHA,  as  defined  in  905.135, 
or  has  developed  innovative  strategies 
to  improve  management  of  its 
developments. 

(ii)  A  mediufh  score  (7-13  points)  is 
received  where  the  applicant: 

•  Does  not  currently  provide  similar 
programs,  but  demonstrates  how  the 
services  will  be  coordinated  and 
complemented  with  other  programs; 

•  The  applicant’s  PHMAP  score  is  in 
the  “standard”  range  (less  than  90)  and 
the  HA  has  clearly  identified  innovative 
strategies  to  improve  management  of  its 
development; 

•  For  IHAs,  the  applicant  is  a  high 
risk  IHA,  but  indicates  that  it  has 
specific  plans  for  improving 
management  of  its  developments. 

(iii)  A  low  score  (1-6  points)  is 
received  where: 

•  It  is  unclear  if  the  applicant  or 
designated  service  provider  has 
experience  in  providing  similar 
supportive  services  programs; 

•  The  applicant’s  PHMAP  score  is  in 
the  “troubled”  range,  but  the  applicant 
is  currently  implementing  local.  State, 
or  Federal  partnerships  in  an  effort  to 
develop  effective  strategies  to  improve 
its  management  capacity; 

•  For  IHAs,  the  applicant  is  a  high 
risk  IHA  and  does  not  indicate  specific 
plans  for  improving  management  of  its 
developments. 

(d)  Resident  Involvement/Local 

Partnerships  (25  Points] 

The  extent  to  which  the  HA  has 
demonstrated  that  it  has  partnered  with 
residents  in  the  planning  phase  for  the 
FIC  and  will  further  include  the 
residents  in  the  implementation  phase 
(evidence  of  such  a  partnership  may  be 
in  the  form  of  a  resident  council  board 
resolution  or  letter).  The  extent  to  which 
the  HA  will  contract  with  or  employ 
residents  to  provide  services  and 
conduct  renovation/conversion/ 
construction  activities.  In  addition,  the 
HA  shall  include  a  certification  that  it 
is  implementing  a  FSS  program  (IHAs 
without  FSS  programs  that  have 
established  counseling  programs,  such 
as  those  found  in  Mutual  Help  (MH), 
may  provide  similar  certification)  and 
shall  provide  evidence  of  the  extent  to 
which  the  HA  has  coordinated  with 
tribal.  State,  or  local  social  service 
agencies  the  implementation  of  the 
program,  including  in  those  target  areas, 
such  as  Weed  and  Seed,  distressed  (as 
defined  by  the  Housing  Authority),  etc. 
In  assigning  points  for  this  factor,  HUD 
shall  consider  the  extent  of  the 
involvement  of  those  agencies  in  the 


development  of  the  application  and 
their  commitment  of  assistance  in  the 
implementation  of  the  FIC.  The 
commitment  of  these  agencies  may  be 
demonstrated  through  evidence  of 
intent  to  provide  direct  financial 
assistance  or  other  resources,  such  as 
social  .services  (i.e.,  counseling  and 
training),  the  use  of  public/Indian 
housing  funds  available  through 
existing  State  and  local  programs  or 
other  commitments. 

(i)  A  high  score  (18-25  points)  is 
received  where  the  applicant  provides: 

•  Evidence  that  it  has  a  strong  and 
cooperative  partnership  with  its 
residents  and  that  residents  were 
involved  in  the  development  of  the 
application; 

•  Evidence  that  the  residents  will 
continue  their  involvement  throughout 
the  implementation  stages  of  the  FIC, 
including  evidence  that  the  applicant 
will  seek  resident  input  in  identifying 
resident  needs; 

•  Evidence  that  the  applicant  will 
contract  with  or  employ  residents  to 
provide  services  and  conduct 
renovation/ conversion/ construction 
activities; 

•  Certification  (in  letter  or  resolution) 
that  it  is  currently  implementing  a  FSS 
program  (or  similar  Mutual  Help 
Program),  and  demonstrates  success 
with  previous  partnerships  in  other 
similar  program  efforts. 

•  Evidence  that  the  facility  will  be 
located  in  a  target  area,  such  as  Weed 
and  Seed,  distressed,  etc.; 

•  Evidence  of  strong  and  committed 
partnerships  with  existing  social  service 
agencies  and  evidence  of  social  service 
agencies’  intent  to  provide  various 
resources  to  the  FIC  (identifying  source 
committed,  availability  of  funds,  etc.). 

(ii)  A  medium  score  (9-17  points)  is 
received  where: 

•  The  applicant  mentions  its 
partnership  with  residents.  Where  the 
residents  were  notified  of  the  FIC,  but 
were  not  involved  in  the  development 
of  the  application,  the  applicant  ensures 
that  the  residents’  role  will  be  increased 
during  the  implementation  stages  of  the 
FIC; 

•  The  applicant  states  its  intent  to 
provide  services,  although  the  plan  for 
hiring  and  contracting  is  not  specific; 

•  The  applicant  provides  certification 
(in  letter  or  resolution)  that  it  is 
currently  implementing  a  similar 
program  (volunteer)  utilizing 
partnerships  with  service  agencies  in  its 
locality; 

•  The  FIC  facility  will  not  be  located 
in  a  target  area,  such  as  Weed  and  Seed, 
distressed,  etc.; 

•  The  applicant  provides  some 
evidence  of  partnerships  with  existing 


social  service  agencies  and  some 
evidence  of  social  service  agencies’ 
intent  to  provide  various  resources  to 
the  FIC  (identifying  source  committed, 
availability  of  funds,  etc.). 

(iii)  A  low  score  (1-8  points)  is 
received  where  the  applicant: 

•  Mentions  a  partnership  with 
existing  social  service  agencies,  but 
evidence  of  such  support  is  not 
provided^ 

•  Does  not  currently  implement  a  FSS 
program  or  a  Federal  or  local  program 
similar  to  Mutual  Help,  but  has 
indicated  its  intent  to  implement  such 

a  program; 

•  Mentions  its  efforts  to  coordinate 
the  FIC  facility  in  a  tEirget  area,  but  does 
not  include  evidence  of  commitments 
from  existing  local,  State,  Federal 
sources. 

H.  Environmental  Review 

To  ensure  that  site-specific 
environmental  impacts  will  be 
addressed  before  assistance  is  provided 
to  the  HA,  HUD  will  conduct  an 
environmental  review  of  those  eligible 
activities  in  accordance  with  24  CFR 
part  50.  The  environmental  impact  of 
FIC  eligible  activities,  such  as 
renovation,  construction,  conversion,  or 
acquisition  will  be  local  in  scope  and 
will  be  addressed  in  the  localized 
setting  in  which  they  occur.  The  HA  is 
expected  to  adhere  to  all  assurances  and 
requirements  of  the  environmental 
review. 

II.  Application  Submissions  Process 
A.  Application  Kit 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  and 
guidance  on  preparation  of  a  Plan  and 
Budget  for  activities  proposed  by  the 
applicant.  This  process  facilitates  the 
execution  of  the  grant  for  those  selected 
to  receive  funding.  An  application  may 
be  obtained  from  the  local  HUD  State/ 
Area  Offices  with  delegated 
responsibilities  over  an  applying  HA 
(See  Appendix  for  listing),  or  by  calling 
HUD’s  Resident  Initiatives 
Clearinghouse  toll-free  number  1-800- 
955-2232.  Requests  for  application  kits 
must  include  your  name,  mailing 
address  or  P.O.  Box  (including  zip 
code),  and  telephone  number  (including 
area  code),  and  should  refer  to 
document  FR-3832-N-01.  Applications 
may  be  requested  beginning  Februarv 
15,  1995. 

D.  Application  Submission 

The  original  and  two  copies  of  the 
application  must  be  submitted.  The 
Appendix  lists  addresses  of  HUD  State/ 
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Area  Offices  that  will  accept  the 
completed  application. 

The  application  must  be  physically 
received  by  3  p.m.,  local  time,  on  June 
15, 1995.  This  application  deadline  is 
firm  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
DepKutment  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
applications  to  avoid  any  risk  of  loss  of 
eligibility  brought  on  by  unanticipated 
delays  or  other  delivery -related 
problems.  Facsimile  and  telegraphic 
applications  are  not  authorized  and 
shall  not  be  considered. 

III.  Checklist  of  Application 
Submission  Requirements 

The  Application  Kit  will  contain  a 
checklist  of  all  application  submission 
requirements  to  complete  the 
application  process. 

A.  Applications  for  Supportive 
Services  Only  must  contain  the 
following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process); 

(2)  SF— 424A,  Budget  Information, 
Non-Construction  Programs,  and  SF- 
424B,  Assurances,  Non-Construction 
Programs; 

(3)  A  description  of  the  need  for 
supportive  services  by  eligible  residents; 

(4)  A  description  of  the  supportive 
services  that  are  to  be  provided  over  at 
least  a  5-year  period  after  the  initial 
receipt  of  fun^ng  under  this  NOFA, 
and  how  the  supportive  services  will 
enhance  education  and  job 
opportunities  for  residents; 

(5)  Evidence  of  a  firm  commitment  of 
assistance  fi-om  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  at  least  5  years 
following  receipt  of  funding  under  this 
NOFA.  Evidence  shall  be  in  the  form  of 
a  letter  or  resolution.  A  cost  allocation 
plan  shall  be  submitted  outlining  the 
commitment; 

(6)  A  description  of  public  or  private 
sources  of  assistance  that  can  reasonably 
be  expected  to  fund  or  provide 
supportive  services,  including  evidence 
of  any  intention  to  provide  assistance 
expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  profit 
and  nonprofit  o^anizations); 

(7)  A  description  of  the  plan  for 
continuing  operation  of  the  FIC,  and  the 
provision  of  services  to  families  for  at 
least  5  years  following  receipt  of 
funding  under  this  NOFA; 


(8)  A  certification  from  an  appropriate 
service  agency  (in  the  case  of  FSS,  the 
certification  may  be  from  the 
Coordinating  Committee)  that: 

(a)  The  provision  of  supportive 
services  is  well  designed  to  provide 
families  better  access  to  educational  and 
employment  opportunities;  and 

(d)  There  is  a  reasonable  likelihood 
that  such  services  will  be  funded  or 
provided  for  the  entire  5-year  period,  at 
least,  after  the  initial  receipt  of  funding 
under  this  NOFA; 

(9)  A  description  of  assistance  for 
which  the  HA  is  applying; 

(10)  A  narrative  on  the  location  of  the 
FIC  facility.  Provide  the  precise  location 
of  the  facility  to  be  used  for  FIC,  and 
indicate  its  accessibility  to  residents, 
including  distance  from  the 
development(s),  and  transportation 
necessary  to  receive  services; 

(11)  Evidence  that  the  HA  has  control 
of  the  FIC  site.  If  the  facility  is  off-site, 
the  HA  shall  include  copies  of  the 
negotiated  lease  and  the  terms, 
including  any  option  to  lease,  indicating 
that  the  facility  is  available  to  the  HA 
for  use  as  a  FIC  for  not  less  than  3  years, 
and  preferably,  for  5  years  or  more; 

(12)  A  certification  that  the  HA  is 
implementing  a  FSS  program,  if 
applicable.  IHAs,  without  FSS 
programs,  that  have  established 
coimseling  programs  such  as  those 
found  in  Mutual  Help  (MH)  should 
provide  similar  certification,  if 
applicable; 

(13)  A  certification  that  funds  used  to 
pay  for  a  Service  Coordinator  are  not 
duplicate  expenses  from  any  other 
program,  including  FSS; 

(14)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program; 

(15)  A  description  of  the  services  that 
HA  residents  will  be  employed  to 
provide; 

(16)  Letters  of  commitment.  The 
letters  should  identify  all  commitments 
for  additional  resources  to  be  made 
available  to  the  program  from  the 
applicant  and  odier  State,  local,  or 
private  entities.  The  description  shall 
include,  but  is  not  limited  to,  the 
commitment  source,  source  committed, 
availability  and  use  of  funds,  and  other 
conditions  associated  with  the  loan, 
grant,  gift,  donation,  contribution,  etc. 
Commitments  from  State  or  local 
agencies  may  include,  but  are  not 
limited  to,  vocational,  adult,  and 
bilingual  education;  Job  Training 
Partnership  Act  (JTPA)  and  Family 
Support  Act  of  1988  job  training 
programs;  child  care;  and  social  services 
assistance,  coimseling  or  drug  addiction 
services.  Commitments  may  include  in- 
kind  contributions,  on-site  journeymen 


or  equivalent  instructors,  transportation, 
or  other  resources  for  use  by 
participants  of  the  FIC; 

(17)  Certification  that  efforts  were 
made  to  use  or  obtain  other  resources  to 
fund  or  provide  the  services  proposed; 

(18)  Certification  of  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant/Comprehensive 
Improvement  Assistance  (CGP/CIAP) 
Program  funds  for  CGP/CIAP  eligible 
activities  that  result  in  employment, 
training,  and  contracting  opportunities 
for  eligible  residents; 

(19)  A  project  budget,  timetable  and 
narrative; 

(20)  Certification  that  FIC  funding 
will  not  duplicate  any  other  HUD 
funding,  including  CGP  funding; 

(21)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  The  requirements  of  tlie  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109,  110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  Housing  implementing 
regulations  at  24  CFR  part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  parti; 

(Note:  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-  2000d-4),  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C.  3601-3620),  which  prohibits 
discrimination  based  on  race,  color,  religion, 
sex  or  national  origin  in  the  sale  or  rental  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAsj  established  by  exercise  of 
a  Tribe’s  powers  of  self-government.  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
1HA>.)‘ 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Order  11246  and  the  implementing 
regulations  issued  at  41  CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C  1701u.  and 
implementing  regulations  at  24  CFR  part 
135;  and 


8908 


Federal  Register  /  Vol.  60,  No.  31  /  Wednesday,  February  15,  1995  /  Notices 


(d)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(22)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(23)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD’s  rules  at  24  CFR  part 
24,  subpart  F. 

(24)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C.  1352)  (the  “Byrd  Amendment’’), 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department’s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(25)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation,  conversion,  or 
construction  (including  combining  of 
units)  on  the  premises  of  the  HA 
development  to  accommodate  the 
provision  of  supportive  services  under 
this  program,  a  requirement  that  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  shall  be  paid  not  less 
than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a-276a- 
5); 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 


(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

B.  Applications  for  Renovation/ 
Conversion/Construction/Acquisition 
Activities  Only  must  contain  the 
following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clcirification  is  needed 
during  the  application  review  process); 

(2)  A  narrative  on  the  location  of  the 
off-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  FIC  facility 
(street  address)  and  indicate  its 
accessibility  to  residents,  including 
distance  from  the  development(s),  and 
transportation  necessary  to  receive 
services; 

(3)  Evidence  that  the  HA  has  control 
of  the  proposed  off-site  premises.  This 
shall  include  copies  of  the  negotiated 
lease  and  the  terms,  including  any 
option  to  lease,  indicating  that  the 
facility  will  be  available  to  the  HA  for 
use  as  a  FIC  for  not  less  than  3  years, 
and  preferably,  for  5  years  or  more. 

(4)  A  description  of  services  that  the 
HA  expects  to  be  provided,  to  the 
greatest  extent  practicable,  by  HA 
residents,  as  described  in  Section  I.F(2) 
of  this  NOFA.  The  description  shall 
include  the  position  titles  and  numbers 
of  residents  expected  to  be  employed  for 
renovation/conversion/construction  and 
other  eligible  activities; 

(5)  Certification  of  the  extent  to  which 
the  HA  will  commit  to  its  FIC  part  of  its 
formula  allocation  of  Comprehensive 
Grant  Program/Comprehensive 
Improvement  Assistance  (CGP/CIAP) 
Program  funds  for  CGP/CIAP  eligible 
activities  that  result  in  employment, 
training,  and  contracting  opportunities 
for  eligible  residents; 

(6)  A  project  budget,  timetable,  and 
narrative; 

(7)  Certification  that  FIC  funding  will 
not  duplicate  any  other  HUD  funding, 
including  CGP  funding. 

(8)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  Tne  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109, 110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  Housing  implementing 
regulations  at  24  CFR  part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs;  ana 
implementing  regulations  issued  at  24 
CFR  part  1; 

(Note:  Title  VO  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d— 2000d^),  which 


prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C.  3601-3620),  which  prohibits 
discrimination  based  on  race,  color,  religion, 
sex  or  national  origin  in  the  sale  or  rental  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAs)  established  by  exercise  of 
a  Tribe’s  powers  of  self-government.  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8  and  Title  II  or  the  Americans  with 
Disabilities  Act  of  1009  (42  U.S.C. 

12131)  and  implementing  regulation  at 
28  CFR  Part  35;  and  the  requirements  of 
Executive  Order  11246  and  the 
implementing  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of  , 
the  Housing  and  Urban  Development 
Act  of  1968,  12  U.S.C.  1701u,  and 
implementing  regulations  at  24  CFR  part 
135; and 

(d)  The  requirements  of  Executive 
Orders  11625,  12432,  and  12138. 
Consistent  with  HLTD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(8)  Evidence  of  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  3 
years  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the 
commitment; 

(9)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(10)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD’s  rules  at  24  CFR  part 
24,  subpart  F. 
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(11)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C.  1352)  (the  “Byrd  Amendment”), 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department’s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(12)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation,  conversion,  or 
construction  (including  combining  of 
units)  on  the  premises  of  the  HA 
development  to  accommodate  the 
provision  of  supportive  services  under 
this  program,  a  requirement  that  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  shall  be  paid  not  less 
them  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a — 276a- 
5): 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

(13)  A  description  of  the  need  for 
supportive  services  that  will  be 
provided  in  the  proposed  facility  by 
eligible  residents; 

(14)  A  description  of  the  supportive 
services  that  are  to  be  provided  for  not 
less  than  3  years  following  the 
completion  of  renovation/conversion/ 
construction/acquisition  activities 
funded  under  this  NOFA; 

(15)  A  description  of  public  or  private 
sources  of  assistance  that  can  reasonably 
be  expected  to  fund  or  provide 
supportive  services,  including  evidence 
of  any  intention  to  provide  assistance  by 
State  and  local  governments,  private 
foundations,  and  other  organizations 
(including  non-profit  organizations); 

(16)  Certification  from  an  appropriate 
agency  that  the  provision  of  supportive 
services  is  well  designed  to  provide 
families  better  access  to  educational  and 
employment  opportunities  and  that 


there  is  reasonable  likelihood  that  such 
services  will  be  provided  for  the  entire 
period  specified.  In  the  case  of  FSS,  the 
appropriate  agency  can  be  the 
Coordinating  Committee.  IHAs  without 
FSS  programs  may  rely  on  agencies 
associated  with  such  programs  as  those 
found  in  Mutual  Help; 

(17)  Evidence  of  a  firm  commitment 
of  assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  3 
years  following  the  completion  of 
renovation/conversion/construction/ 
acquisition  activities.  Evidence  shall  be 
in  the  form  of  a  letter  or  resolution.  A 
cost  allocation  plan  shall  be  submitted 
outlining  the  commitment;  and 

(18)  A  description  of  a  plan  for 
continuing  the  operation  of  the  FIC  and 
the  provision  of  supportive  services  to 
families  for  not  less  than  3  years 
following  the  completion  of  renovation/ 
conversi  on/constructi  on/ acquisiti  on 
activities. 

C.  Applications  for  Both  Supportive 
Services  and  Renovation/Conversion/ 
Construction/ Acquisition  Activities 
must  contain  the  following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process); 

(2)  SF-424A,  Budget  Information, 
Non-Construction  Programs,  and  SF- 
424B,  Assurances,  Non-Construction 
Programs; 

(3)  A  description  of  assistance  for 
which  the  HA  is  applying; 

(4)  A  description  of  the  need  for 
supportive  services  by  eligible  residents; 

(5)  A  description  oi  the  supportive 
services  that  are  to  be  provided  for  not 
less  than  3  years  following  the 
completion  of  renovation/conversion/ 
construction/acquisition  activities 
funded  vmder  this  NOFA; 

(6)  A  certification  from  an  appropriate 
service  agency  (in  the  case  of  FSS,  the 
certification  may  be  from  the 
Coordinating  Committee)  that: 

(a)  The  provision  of  supportive 
services  is  well  designed  to  provide 
families  better  access  to  educational  and 
employment  opportunities;  and 

(b)  There  is  a  reasonable  likelihood 
that  such  services  will  be  funded  or 
prpvided  for  3  years  following  the 
completion  of  renovation/conversion/ 
construction/acquisition  activities 
funded  under  this  NOFA. 

(7)  Evidence  of  a  firm  commitment  of 
assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  3 
years  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 


or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the 
commitment; 

(8)  A  description  of  the  plan  for 
continuing  operation  of  the  FIC  and  the 
provision  of  supportive  services  to 
families  for  not  less  than  3  years 
following  the  completion  of  renovation/ 
conversion/construction/acquisition 
activities; 

(9)  A  description  of  services  that  the 
HA  expects  to  be  provided,  to  the 
greatest  extent  practicable  by  HA 
residents  as  provided  under  Section 
I.F(2)  of  this  NOFA; 

(10)  A  description  of  the  positions 
and  numbers  of  residents  expected  to  be 
employed  for  renovation,  conversion, 
construction,  and  other  eligible 
activities; 

(11)  A  certification  that  the  HA  is 
implementing  a  FSS  program,  if 
applicable.  IHAs,  without  FSS 
programs,  that  have  established 
counseling  programs  such  as  those 
found  in  Mutual  Help  (MH)  should 
provide  similar  certification,  if 
applicable; 

(12)  A  certification  that  funds  used  to 
pay  for  a  Service  Coordinator  are  not 
duplicate  expenses  from  any  other 
program,  including  FSS; 

(13)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program. 

(14)  Certification  of  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program/ 
Comprehensive  Improvement 
Assistance  (CGP/CIAP)  Program  funds 
for  CGP/CIAP  eligible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
residents; 

(15)  A  project  budget,  timetable,  and 
narrative; 

(16)  Letters  of  commitment.  Identify 
all  commitments  for  additional 
resources  to  be  made  available  to  the 
program  from  the  applicant  and  other 
State,  local,  or  private  entities.  The 
description  shall  include,  but  is  not 
limited  to,  the  commitment  source, 
source  committed,  availabihty  and  use 
of  funds,  and  other  conditions 
associated  with  the  loan,  grant,  gift, 
donation,  contribution,  etc. 
Commitments  from  State  or  local 
agencies  may  include,  but  are  not 
limited  to,  vocational,  adult,  and 
bilingual  education;  JTPA  and  Family 
Support  Act  of  1988  job  training 
programs;  child  care;  and  social  services 
assistance,  counseling  or  drug  addiction 
services.  Commitments  may  include  in- 
kind  contributions,  on-site  journeymen 
or  equivalent  instructors,  transportation 
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or  other  resources  for  use  by 
participants  of  the  FIC. 

(17)  A  narrative  on  the  location  of  the 
off-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  FIC  facility 
(street  address)  and  its  accessibiUty  to 
residents  including  distance  from  the 
development(s),  and  transportation 
necessary  to  receive  services; 

(18)  Evidence  that  the  HA  has  control 
of  the  proposed  off-site  premises.  This 
shall  include  copies  of  Ae  negotiated 
lease  and  the  terms,  including  any 
option  to  lease,  indicating  that  the 
facility  will  be  available  to  the  HA  for 
use  as  a  FIC  for  not  less  than  3  years, 
and,  preferably,  for  5  years  or  more; 

(19)  Certification  that  FIC  funding 
will  not  duplicate  any  other  HUD 
funding,  including  CGP  funding. 

(20)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109, 110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportunity  Housing  implementing 
regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1; 

(Note:  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d^).  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C.  3601-3620),  which  prohibits 
discrimination  based  on  race,  color,  religion, 
sex  or  national  origin  in  the  sale  or  rental  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAs)  established  by  exercise  of 
a  Tribe’s  powers  of  self-government.  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8  and  Title  II  or  the  Americans  with 
Disabilities  Act  of  1009  (42  U.S.C. 

12131)  and  implementing  regulation  at 
28  CFR  Part  35;  and  the  requirements  of 
Executive  Order  11246  and  the 
implementing  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 


Act  of  1968, 12  U.S.C.  1701u,  and  • 
implementing  regulations  at  24  CFR  part 
135;  and 

(d)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD’s  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women’s  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(21)  Form  HUEl-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(22)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD’s  rules  at  24  CFR  part 
24,  subpart  F. 

(23)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C.  1352)  (the  “Byrd  Amendment’’), 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department’s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
TTobbying  Activities  (SF-LLL  form). 

(24)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation,  conversion,  or 
construction  (including  combining  of 
units)  on  the  premises  of  the  HA 
development  to  accommodate  the 
provision  of  supportive  services  under 
this  program,  a  requirement  that  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  shall  be  paid  not  less 
than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a — 276a- 
5): 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 


the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

rV.  Corrections  to  Deficient 
Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical 
items,  such  as  certifications  or 
assurances,  or  contains  a  technical  error, 
such  as  an  incorrect  signatory,  HUD  will 
notify  the  applicant  in  writing  that  it 
has  14  calendar  days  from  the  date  of 
HUD’s  written  notification  to  cure  the 
technical  deficiency.  If  the  applicant 
fails  to  submit  the  missing  material 
within  the  14-day  cure  period,  HUD  will 
disqualify  the  application. 

This  14-day  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involve 
only  items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  ranking  factors  specified  in 
this  NOFA. 

V.  Other  Matters 

A.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  in  Section  III, 
Checklist  of  Application  Submission 
Requirements,  of  this  NOFA,  grantees 
must  comply  with  the  following 
requirements: 

(1)  Ineligible  contractors.  The 
provisions  of  24  CFR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(2)  Flood  insurance.  No  building 
proposed  for  acquisition,  construction, 
reconstruction,  repair,  or  improvement 
to  be  assisted  under  this  program  may 
be  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  ha2:ards,  unless  the 
comftiunity  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Program  and  the  regulations 
thereunder  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  such  hazards,  2md 
the  grantee  ensures  that  flood  insurance 
on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  tlie 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4001  et  seq.). 

(3)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
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(42  U.S.C.  4821-4846),  and 
implementing  regulations  at  24  CFR 
parts  35,  965,  and  968. 

(4)  Applicability  of  OMB  Circulars. 

The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87,  A-122,  and  A-133  with  respect  to 
the  acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

(5)  Relocation  ana  Real  Property 
Acquisition.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
HUD  Handbook  1378,  Tenant 
Assistance,  Relocation  and  Real 
Property  Acquisition,  apply  to  the 
acquisition  of  real  property  for  an 
assisted  project  and  the  displacement  of 
any  person  (family,  individual, 
business,  nonprofit  organization,  or 
farm)  as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  the 
project. 

B.  Environmental  Review 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  finding  of  no 
significant  impact  is  available  for  public 
inspection  and  copying  Monday 
through  Friday  during  regular  business 
hours  at  the  Office  of  the  Rules  Docket 
Clerk,  Office- of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410. 

C.  Executive  Order  '12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  The  notice  announces 
the  availability  of  funds  to  provide 
families  living  in  public  or  Indian 
housing  with  better  access  to  education 
and  job  opportunities  to  achieve  self- 
sufficiency  and  independence. 

D.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  has  potential 
for  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  notice  is 


to  provide  funding  to  assist  families 
living  in  public  or  Indian  housing  with 
better  access  to  education  and  job 
opportunities  to  achieve  self-sufficiency 
and  independence,  and,  thus,  could 
benefit  families  significantly.  However, 
because  the  impact  on  families  is 
beneficial,  no  further  review  is 
considered  necessary. 

E.  Section  102  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

HUD’s  regulation  implementing 

section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
became  effective  on  June  12,  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 


well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

G.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  impo.ses 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  w’ho  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by 
regulations  published  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

.Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC.  20410-3000. 
Telephone;  (202)  708-3815  (voice/TDD) 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Freedom  of  Information  Act 

Applications  submitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).  To  assist  the  Department  in 
determining  whether  to  release 
information  contained  in  an  application 
in  the  event  a  FOIA  request  is  received, 
an  applicant  may,  through  clear 
earmarking,  or  otherwise,  indicate  those 
portions  of  its  application  that  it 
believes  should  not  be  disclosed.  The 
applicant’s  views  will  be  used  solely  to 
aid  the  Department  in  preparing  its 
response  to  a  FOIA  request;  however, 
the  Department  is  required  by  the  FOIA 
to  make  an  independent  evaluation  of 
the  information. 

HUD  suggests  that  an  applicant 
provide  a  basis,  w'hen  possible,  for  it.-; 
belief  that  confidential  treatment  i> 
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appropriate:  general  assertions  or 
blanket  requests  for  confidentiality, 
without  more  information,  are  of  limited 
value  to  the  Department  in  making 
determinations  concerning  the  release  of 
information  under  FOIA.  The 
Department  is  required  to  segregate 
disclosable  information  from 
nondisclosable  items,  so  an  applicant 
should  be  careful  to  identify  each 
portion  of  the  application  for  which 
confidential  treatment  is  requested. 

The  Department  emphasizes  that  the 
presence  or  absence  of  comments  or 
earmarking  regarding  confidential 
information  will  have  no  bearing  on  the 
evaluation  of  applications  submitted  in 
response  to  this  solicitation. 

/.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  of  Fiscal  Year  1990  (31  U.S.C.  1352) 
(the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  part 
87  These  authorities  prohibit  recipients 
of  federal  contracts,  grants  or  loans  from 
using  appropriated  funds  for  lobbying 
the  Executive  or  Legislative  branches  of 
the  Federal  government  in  connection 
with  a  specific  contract,  grant,  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
w'ith  the  assistance.  The  Department  has 
determined  that  an  IHA  established  by 
an  Indian  Tribe  as  a  result  of  the 
exercise  of  its  sovereign  power  is  not 
subject  to  the  Byrd  Amendment,  but  an 
IHA  established  under  State  law  is 
subject  to  those  requirements  and 
prohibitions. 

Authority:  42  U.S.C.  1437t  and  3533(d). 

Dated:  February  6. 1995. 
loseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix — Names,  Addresses  and 
Telephone  Numbers  of  the  Local  HUD 
Offices  and  Offices  of  Native  American 
Programs  Accepting  Applications  for  the 
Family  Investment  Centers  Program 

New  England 

Connecticut  State  Office.  Attention;  Director, 

Office  of  Public  Housing,  First  Floor,  330 

Main  Street,  Hartford,  CT  06106-1660, 

Telephone  No.  (203)  240-4523. 


Massachusetts  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Thomas 
P  O'Neill,  )r..  Federal  Building,  10 
Cau.seway  Street,  Boston,  MA  02222-1092, 
Telephone  No.  (617)  565-5634. 

New  Hampshire  State  Office,  Attention: 
Director,  Office  of  Public  Housing,  Norris 
Cotton  Federal  Building,  275  Chestnut 
Street,  Manchester,  NH  03101-2487, 
Telephone  No.  (603)  666-7681 

Rhode  Island  State  Office,  Attention: 

Director,  Office  of  Public  Housing,  Sixth 
Floor,  10  VVevbosset  Street,  Providence.  RI 
02903-3234.’Telephone  No.  (401)  528- 
5351 

New  York/New  Jersey 

New  Jersey  State  Office,  Attention:  Director. 
Office  of  Public  Housing,  One  Newark 
Center,  Thirteenth  Floor,  Newark,  NJ 
07102-5260,  Telephone  No.  (202)  622- 
7900. 

New  York  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  26  Federal  Plaza, 
New  York.  NY  10278-0068,  Telephone  No. 
(212) 264-6500. 

Buffalo  Area  Office,  Attention:  Director, 

Office  of  Public  Housing,  Lafayette  Court, 
465  Main  Street,  Buffalo,  NY  14203-1780, 
Telephone  No.  (716)  846-5755. 

Mid-Atlantic 

District  of  Columbia  Office,  Attention: 
Director,  Office  of  Public  Housing,  820 
First  Street,  NE,  Washington,  DC  20002- 
4205,  Telephone  No.  (202)  275-9200. 

Maryland  State  Offee,  Attention:  Director, 
Office  of  Public  Housing,  City  Crescent 
Building,  5th  Floor,  10  South  Howard 
Street,  Baltimore,  MD  21201-2505, 
Telephone  No.  (410)  962-2520. 

Pennsylvania  State  Office,  Attention: 

Director,  Office  of  Public  Housing,  The 
Wanamaker  Building,  100  Penn  Square 
East,  Philadelphia,  PA  19107-3390, 
Telephone  No.  (215)  656-0574. 

V'irginia  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  The  3600  Centre, 
3600  West  Broad  Street,  P.O.  Box  90331, 
Richmond,  VA  23230-0331,  Telephone  No. 
(804) 278-4507 

West  Virginia  State  Office,  Attention; 
Director,  Office  of  Public  Housing,  405 
Capitol  Street,  Charleston,  WV  25301- 
1795,  Telephone  No.  (304)  347-7000. 

Pittsburgh  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  412  Old  Post 
Office  Courthouse,  7th  Avenue  and  Grant 
Street,  Pittsburgh,  PA  15219-1906, 
Telephone  No.  (412)  644-6428. 

Soutbeast/Carihbean 

Alabama  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Beacon  Ridge 
Tower,  Suite  300,  600  Beacon  Parkway, 
West,  Birmingham,  AL  35209-3144, 
Telephone  No.  (205)  296-7617 

Caribbean  Office,  Attention:  Director,  Office 
of  Public  Housing,  New  San  Juan  Office 
Building,  159  Carlos  Chardon  Avenue,  San 
Juan.  PR  00918-1804,  Telephone  No.  (809) 
766-6121. 

Georgia  Stale  Office,  Attention:  Director, 
Office  of  Public  Housing,  Richard  B. 
Russell  Federal  Building,  75  Spring  Street, 
SW,  Atlanta.  GA  30303-3388,  Telephone 
No.  (404)  331-5136. 


Kentucky  State  Office,  Attention;  Director, 
Office  of  Public  Housing,  601  West 
Broadway,  PO  Box  1044,  Louisville,  KY 
40201-1044,  Telephone  No.  (502)  582- 
5251 

Mississippi  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  Doctor  A.H. 
McCoy  Federal  Building,  Suite  910, 100 
West  Capitol  Street,  Jackson,  MS  39269- 
1016,  Telephone  No.  (601)  965-5308. 

North  Carolina  State  Office,  Attention; 
Director,  Office  of  Public  Housing.  Koger 
Building,  2306  West  Meadow'view  Road, 
Greensboro,  NC  27407-3707  Telephone 
No.  (910)  547-4001 

South  Carolina  State  Office,  Attention; 
Director,  Office  of  Public  Housing,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Columbia,  SC  29201- 
2480,  Telephone  No.  (803)  765-5592. 

Tennessee  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  251  Cumberland 
Bend  Drive,  Suite  200,  Nashville,  TN 
37228-1803,  Telephone  No.  (615)  736- 
5213. 

Jacksonville  Area  Office,  Attention:  Director, 
Office  of  Public  Housing.  Southern  Belt 
Tower,  Suite  2200,  301  West  Bay  Street, 
Jacksonville,  FL  32202-5121,  Telephone 
No.  (904)  232-2626. 

Knoxville  Area  Office.  Attention:  Director, 
Office  of  Public  Housing.  John  J.  Duncan 
Federal  Building,  Third  Floor,  710  Locust 
Street,  Knoxville.  TN  37902-2526, 
Telephone  No.  (615)  545-4384. 

Midwest 

Illinois  State  Office.  Attention:  Director, 
Office  of  Public  Housing,  Ralph  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507, 
Telephone  No.  (312)  353-5680 

Indiana  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  151  North 
Delaware  Street,  Indianapolis,  IN  46204- 
2526,  Telephone  No.  (317)  226-6303 

Michigan  State  Office.  Attention:  Director, 
Office  of  Public  Housing,  Patrick  V 
McNamara  Federal  Building,  477  Michigan 
Avenue,  Detroit,  MI  48226—2592, 
Telephone  No.  (313)  226-7900 

Minnesota  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  220  Second 
Street.  South,  Minneapolis,  MN  55401- 
2195,  Telephone  No.  (612)  370-3000 

Ohio  State  Office,  Attention:  Director,  Office 
of  Public  Housing,  200  North  High  Street, 
Columbus,  OH  43215-2499,  Telephone  No. 
(614) 469-5737 

Wisconsin  State  Office,  Attention;  Director, 
Office  of  Public  Housing.  Suite  1380, 

Henry  S.  Reuss  Federal  Plaza.  310  West 
Wisconsin  Avenue,  Milwaukee,  WI  53203- 
2289,  Telephone  No.  (414)  297-3214 

Cincinnati  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  Room  9002, 
Federal  Office  Building,  550  Main  Street, 
Cincinnati,  OH  45202-3253  Telephone  No. 
(513) 684-2884 

Cleveland  Area  Office,  Attention:  Director, 
Office  of  Public  Housing.  Renaissance 
Building,  Fifth  Floor,  1350  Euclid  Avenue, 
Cleveland,  OH  44115-1815,  Telephone  No. 
(216) 522-4058 

Grand  Rapids  Area  Office,  Attention: 
Director,  Office  of  Public  Housing,  2922 
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Fuller  Avenue,  NE,  Grand  Rapids.  MI 
49505-.3499.  Telephone  No.  (616)  450- 
2100 

Southeast 

Arkansas  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  TCBY  Tower.  425 
West  Capitol  Avenue,  Little  Rock.  AR 
72201-3488,  Telephone  No.  (.501)  324- 
5931 

Louisiana  State  Office,  Attention:  Director 
Office  of  Public  Housing,  Fisk  Federal 
Building.  1661  Canal  Street,  New  Orleans, 
LA  70112-2887,  Telephone  No.  (504)  589- 
7200 

Oklahoma  State  Office.  Attention:  Director, 
Office  of  Public  Housing,  Murrah  Federal 
Building,  200  N.W  Fifth  Street,  Oklahoma 
City,  OK  73102-3202,  Telephone  No.  (405) 
231-4181 

Texas  State  Office,  Attention:  Director,  Office 
of  Public  Housing,  1600  Throckmorton, 
Post  Office  Box  2905,  Fort  Worth.  TX 
76113-2905,  Telephone  No.  (817)  885- 
5401 

Houston  Area  Office.  Attention:  Director, 
Office  of  Public  Housing,  Norfolk  Tower 
Suite  200,  2211  Norfolk,  Houston.  TX 
77098-^096,  Telephone  No.  (713)  834- 
3274 

San  Antonio  Area  Office.  Attention-  Director 
Office  of  Public  Housing,  Washington 
Square,  800  Dolorosa.  San  Antonio,  TX 
78207-4563.  Telephone  No.  (210)  229- 
6800 

Great  Plains 

Iowa  State  Office,  Attention:  Director,  Office 
of  Public  Housing.  Federal  Building.  Room 
239,  210  Walnut  Street,  Des  Moines,  lA 
50309-2155,  Telephone  No.  (515)  284- 
4512 

Kansas/Missouri  State  Office.  Attention: 
Director,  Office  of  Public  Housing, 
Gateway  Tower  II.  Room  200,  400  State 
Avenue,  Kansas  City,  KS  66101-2406, 
Telephone  No.  (913)  551-5462 

Nebraska  Stale  Office,  Attention:  Director. 
Office  of  Public  Housing.  Executive  Tower 
Ontre,  10909  Mill  V'alley  Road,  Omaha. 
NE  68154-3955.  Telephone  No.  (402)  492- 
31(K) 


St.  Louis  Area  Office,  Attention:  Director, 
Office  of  Public  Housing,  Robert  A.  Young 
Federal  Building,  Third  Floor,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2836, 
Telephone  No.  (314)  539-6583 

Hocky  Mountains 

Colorado  State  Office,  Attention:  Director, 
Office  of  Public  Housing.  633 — 17th  Street. 
Denver,  CO  80202-3607  Telephone  No. 
(303)  672-5440 

Pacific/Hawaii 

Arizona  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  2  Arizona  Center 
Suite  1600,  400  North  Fifth  Street. 

Phoenix,  AZ  85004-2361,  Telephone  No. 
(602) 379-4434 

California  State  Office,  Attention:  Director 
Office  of  Public  Housing,  Phillip  Burton 
Federal  Building,  and  U.S.  Courthouse,  450 
Golden  Gate  Avenue,  P.O.  Box  36003,  San 
Francisco,  CA  94102-3448,  Telephone  No. 
(415)  556-4752 

Hawaii  State  Office,  Attention:  Director. 
Office  of  Public  Housing,  Seven  Waterfront 
Plaza,  Suite  500,  500  Ala  Moana 
Boulevard,  Honolulu,  HI  96813—4918, 
Telephone  No.  (808)  522-8175 
Los  Angeles  Area  Office,  Attention:  Director. 
Office  of  Public  Housing,  1615  W  Olympic 
Boulevard,  Los  Angeles,  CA  90015-3801, 
Telephone  No.  (213)  251-7122 
Sacramento  Area  Office,  Attention:  Director 
Office  of  Public  Housing,  777  12th  Street. 
Suite  200,  Sacramento.  CA  95814-1997 
Telephone  No.  (916)  551-1351 

North  west/Alaska 

Alaska  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  University  Plaza 
Building,  Suite  401,  949  East  36th  Avenue;, 
Anchorage,  AK  99508-4399,  Telephone 
No.  (907)  271-4170 

Oregon  State  Office,  Attention:  Director, 
Office  of  Public  Housing,  520  Southwest 
Sixth  Avenue,  Portland,  OR  97204-1596. 
Telephone  No.  (503)  326-2561 
Washington  State  Office,  Attention:  Director, 
Office  of  Public  Housing.  Seattle  Federal 
Office  Building,  Suite  200,  909  1st  Avenue. 
Seattle,  WA  98104-1000,  Telephone  No. 
(206)  220-5101 


Office  of  Native  American  Program  Offices 
Serves  All  States  East  of  the  Mississippi 
River  and  Iowa 

Eastern  Woodlands  Office  of  Native 
American  Programs,  Attention: 
Administrator.  Office  of  Native  American 
Programs,  Ralph  Mecalfe  Federal  Building, 
77  West  Jackson  Boulevard,  Chicago.  IL 
60604-3507,  Telephone  No.  (312)  886- 
4532 

Serves:  Oklahoma,  Kansas,  Missouri,  Texas, 
Arkansas  and  Louisiana 
Southern  Plains  Office  of  Native  Americ-an 
Programs.  Attention:  Administrator,  Office 
of  Native  American  Programs.  Murrah 
P'ederal  Building.  200  N.W  Fifth  StrtHrt, 
Oklahoma  City.  OK  73102-3202, 
Telephone  No.  (405)  231-4101 

Serves:  Colorado,  Montana.  The  Dakotas. 
Nebraska,  Utah  and  Wyoming 
Northern  Plains  Office  of  Native  American 
Programs,  Attention:  Administrator,  Office 
of  Native  American  Programs,  633 — 17th 
Street,  Denver,  CO  80202-3607,  Telephone 
No.  (303) 844-2963 

Serves:  California.  Nevada.  Arizona  and  New 
Mexico 

Southwest  Office  of  Native  American 
Programs,  Attention:  Administrator,  Office 
of  Native  American  Programs,  2  Arizona 
Center,  Suite  1650,  400  North  Fifth  Street, 
Phoenix,  AZ  85004-2361,  Telephone  No. 
(602) 379-3101 

Serves:  Washington.  Idaho  and  Oregon 
Washington  State  Office,  Attention:  Direct(»r. 
Office  of  Native  American  Programs. 
Seattle  Federal  Office  Building.  909  1st 
Avenue.  Seattle.  WA  98104-1000. 
Telephone  No.  (206)  220-5270 

Serves:  Alaska 

Alaska  State  Office.  Attention:  Director, 
Office  of  Native  American  Programs, 
University  Plaza  Building.  Suite  401, 949 
Eiist  36th  Avenue.  Anchorage,  AK  99508- 
4399,  Telephone  ,No.  (907)  271-4633 

(FR  Doc.  95-3731  Filed  2-14-95;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  NO.  77N-334S) 

RIN  0905-AA06 

Topical  Drug  Products  for  Over-the- 
counter  Human  Use;  Products  for  the 
Prevention  of  Swimmer’s  Ear  and  for 
the  Drying  of  Water-Clogged  Ears; 

Final  Rule 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  over-the- 
counter  (OTC)  topical  otic  drug  product 
for  the  prevention  of  swimmer’s  ear  or 
for  the  drying  of  water-clogged  ears  is 
not  generally  recognized  as  safe  and 
effective  and  is  misbranded.  FDA  is 
issuing  this  final  rule  after  considering 
public  comments  on  the  agency’s 
proposed  regulation,  which  was  issued 
in  the  form  of  a  tentative  final 
monograph,  and  all  new  data  and 
information  on  OTC  topical  otic  drug 
products  for  these  uses  that  have  come 
to  the  agency’s  attention.  This  final  rule 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
EFFECTIVE  DATE:  August  15,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  16, 1977 
(42  FR  63556),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
topical  otic  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Burn, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (the  Panel),  which  was 
the  advisory  review  panel  responsible 
for  evaluating  data  on  the  active 
ingredients  in  topical  otic  drug 
products.  Interested  persons  were 
invited  to  submit  comments  by  March 
16;  1978.*  Reply  comments  in  response 
to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
April  14,  1978. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 
the  Panel,  after  deletion  of  a.,small 


amount  of  trade  secret  information, 
were  placed  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

In  the  December  16, 1977  advance 
notice  of  proposed  rulemaking  on  OTC 
topical  otic  drug  products,  the  Panel 
discussed  the  treatment  of  swimmer’s 
ear  (42  FR  63556  at  63565),  but  the 
Panel  did  not  address  the  prevention  of 
swimmer’s  ear  or  the  drying  of  water- 
clogged  ears. 

The  agency’s  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  topical  otic  drug  products  for 
the  prevention  of  swimmer’s  ear  and  for 
the  drying  of  water-clogged  ears  was 
published  in  the  Federal  Register  of 
July  30, 1986  (51  FR  27366).  Interested 
persons  were  invited  to  file  by 
September  29, 1986,  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  of  Food  and 
Drugs  regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency’s  economic  impact 
determination  by  November  28,  1986. 
New  data  could  have  been  submitted 
until  July  30, 1987,  and  comments  on 
the  new  data  until  September  30, 1987. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914),  the  agency 
published  a  final  rule  establishing  that 
certain  active  ingredients  that  had  been 
under  consideration  in  a  number  of  OTC 
drug  rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7, 1991,  and  included  in 
§310.545(a)(15)  (21  CFR  310.545(a)(15)) 
the  active  ingredient  acetic  acid,  which 
had  been  under  consideration  as  part  of 
this  rulemaking  for  OTC  topical  otic 
drug  products  for  the  prevention  of 
swimmer’s  ear  and  for  the  drying  of 
water-clogged  ears.  This  ingredient  was 
determined  to  be  nonmonograph 
because  no  additional  data  had  been 
submitted  following  publication  qf  the 
tentative  final  monograph  to  determine 
whether  acetic  acid  is  generally 
recognized  as  safe  and  effective  as  a 
topical  otic  drug  products  for  the 
prevention  of  swimmer’s  ear  or  for  the 
drying  of  water-clogged  ears.  After  that 
final  rule  published,  only  two 
ingredients  remained  to  be  evaluated  in 
this  rulemaking:  Isopropyl  alcohol  and 
anhydrous  glycerin.  Final  agency  action 
on  all  other  OTC  topical  otic  drug 
products  for  the  prevention  of 
swimmer’s  ear  and  for  the  drying  of 
water-clogged  ears  occurs  with  the 
publication  of  this  final  rule. 

In  the  tentative  final  monograph  for 
OTC  topical  otic  drug  products  for  the 
prevention  of  swimmer’s  ear  and  for  the 


drying  of  water-clogged  ears  (51  FR 
27366),  the  agency  did  not  propose  any 
active  ingredient  as  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  However,  the  agency 
proposed  monograph  labeling  in  the 
event  that  data  were  submitted  that 
resulted  in  the  upgrading  of  any 
ingredient  to  monograph  status.  In  this 
final  rule,  however,  no  active  ingredient 
has  been  determined  to  be  generally 
recognized  as  safe  and  effective  for  use 
in  OTC  topical  otic  drug  products  for 
the  prevention  of  swimmer’s  ear  or  for 
the  drying  of  water-clogged  ears. 
Therefore,  proposed  §§  344.3(c)  through 
(f),  344.12,  344.14,  344.52,  and  344.54 
for  OTC  topical  otic  drug  products  for 
the  prevention  of  swimmer’s  ear  and  for 
the  drying  of  water-clogged  ears  are  not 
being  issued  as  a  final  regulation. 

This  final  rule  declares  OTC  drug 
products  containing  active  ingredients 
for  the  prevention  of  swimmer’s  ear  or 
for  the  drying  of  water-clogged  ears  to 
be  new  drugs  under  section  201(p)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(p)),  for 
w’hich  an  application  or  abbreviated 
applicationHhereinafter  called 
application)  approved  rmder  section  505 
of  the  act  (21  U.S.C.  355)  and  21  CFR 
part  314  is  required  for  marketing.  In  the 
absence  of  an  approved  application, 
products  containing  these  drugs  for  this 
use  also  would  be  misbranded  under 
section  502  of  the  act  (21  U.S.C.  352). 

In  appropriate  circumstances,  a  citizen 
petition  to  establish  a  monograph  may 
be  submitted  under  §  10.30  (21  CFR 
10.30)  in  lieu  of  an  application. 

This  final  rule  amends  part  310  (21 
CFR  part  310)  to  include  OTC  topical 
otic  drug  products  containing  active 
ingredients  for  the  prevention  of 
swimmer’s  ear  or  for  the  drying  of 
water-clogged  ears  by  adding  new 
paragraph  (a)(15)(ii)  to  §  310.545  to 
include  the  ingredients  covered  by  this 
final  rule,  by  redesignating  the  text  of 
paragraph  (a)(15)  as  (a)(15)(i),  by 
revising  the  heading  of  newly 
redesignated  paragraph  (a)(15)(i),  and  by 
revising  the  heading  of  paragraph  (a)(15) 
to  clarify  that  products  for  the  drying  of 
water-clogged  ears  are  also  included. 
The  inclusion  of  OTC  topical  otic  drug 
products  for  the  prevention  of 
swimmer’s  ear  and  for  the  drying  of 
water-clogged  ears  in  part  310  is 
consistent  with  FDA’s  established 
policy  for  regulations  in  wliich  there  are 
no  monograph  conditions.  (See,  e.g. 
§§310.510,  310.519,  310.525,  310.526, 
310.532,  310.533,  310.534,  and 
310.536.)  If,  in  the  future,  any  ingredient 
is  determined  to  be  generally  recognized 
as  safe  and  effective  for  use  in  an  OTC 
topical  otic  drug  product  for  the 
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prevention  of  swimmer’s  ear  or  for  the 
drying  of  water-clogged  ears,  the  agency 
will  promulgate  an  appropriate 
regulation  at  that  time. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  of 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA 
does  not  use  the  terms  “Category  I” 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 

“Category  11”  (not  generally  recognized, 
as  safe  and  effective  or  misbranded), 
and  “Category  III”  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I,  the  term  “monograph 
conditions”  is  used;  in  place  of 
Categories  II  or  III,  the  term 
“nonmonograph  conditions”  is  used. 

In  the  tentative  final  monograph  for 
OTC  topical  otic  drug  products  (51  FR 
27366  at  27367),  the  agency  advised  that 
the  conditions  under  which  the  drug 
products  are  subject  to  the  monograph 
would  be  generally  recognized  as  safe 
and  effective  and  not  misbranded  would 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register.  Although  data  and 
information  were  submitted  in  response 
to  the  proposed  rule,  they  were  not 
sufficient  to  support  monograph 
conditions,  and  no  monograph  is  being 
established  at  this  time.  Therefore, 
topical  otic  drug  products  that  are 
subject  to  this  rule  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded  (nonmonograph 
conditions).  Because  no  OTC  drug 
monograph  is  being  established  for  this 
class  of  drug  products,  the  agency  is 
adopting  its  standard  6-month  effective 
date  for  the  nonmonograph  conditions 
in  this  final  rule.  Therefore,  on  or  after 
August  15, 1995,  no  OTC  drug  products 
that  are  subject  to  this  final  rule  may  be 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  application. 

In  response  to  the  proposed  rule  on 
OTC  topical  otic  drug  products  for  the 
prevention  of  swimmer’s  ear  and  for  the 
drying  of  water-clogged  ears,  two  drug 
manufacturers  submitted  comments  on 
isopropyl  alcohol  and  anhydrous 
glycerin,  and  one-physician  submitted  a 
comment  on  isopropyl  alcohol  and 
acetic  acid.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (address 


above).  Additional  information  that  has 
come  to  the  agency’s  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

1.  The  Agency’s  Conclusions  on  the 
Comments 

A.  General  Comments 

1.  One  comment  contended  that 
products  for  the  treatment  of  “water- 
clogged  ears”  are  not  drugs  within  the 
meaning  of  section  201(g)  of  the  act  (21 
U.S.C.  321(g))  and,  thus,  are  not  the 
proper  subject  of  an  OTC  drug 
monograph.  The  comment  stated  that 
section  201(g)(1)  of  the  act  defines  a 
drug,  in  part,  as  “*  *  *  (B)  articles 
intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease  in  man  or  other  animals;  and  (C) 
articles  (other  than  food)  intended  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals  *  * 

The  comment  argued  that  these 
products  are  not  intended  for  use  in 
connection  with  “any  disease,”  do  not 
affect  the  structure  or  any  function  of 
the  body,  and  are  not  meant  to  have  any 
effect  on  the  body.  The  comment 
mentioned  that  FDA  had  previously 
stated  that  “water-clogged  ears  is  not  a 
recognized  clinical  entity  or  a  term 
found  in  textbooks,”  (Refs.  1  and  2)  and 
thus,  in  FDA’s  view,  the  condition 
“water-clogged  ears”  is  not  a  disease. 

The  comment  added  that  if  FDA 
concluded  that  such  products  are 
intended  for  use  in  connection  with  a 
“disease”  or  affect  the  structure  or  a 
function  of  the  body,  then  the  products 
should  be  regulated  as  a  device  rather 
than  as  a  drug.  The  comment  stated  that 
section  201(h)  of  the  act  (21  U.S.C 
321(h))  states  that  a  device  “does  not 
achieve  its  primary  intended  purposes 
through  chemical  action  within  or  on 
the  body  *  *  *  and  *  *  *  is  not 
dependent  upon  being  metabolized  for 
the  achievement  of  its  primary  intended 
purposes.”  The  comment  contended 
that  products  that  function  by  drying 
excess  water  work  by  a  purely  physical 
process  and  that  the  product  is  not 
metabolized. 

Despite  the  comment’s  arguments,  the 
agency  considers  products  “for  the 
drying  of  water  in  the  ears”  or  “to  help 
relieve  the  discomfort  of  water-clogged 
ears  by  drying  excess  water”  to  be  drugs 
and  not  devices.  All  drugs  do  not  need 
to  be  metabolized.  Some  work  by  a 
purely  physical  process,  such  as  a  skin 
protectant  that  forms  a  physical  barrier. 

The  act  defines  a  device,  in  section 
201(h),  in  part,  as  an  instrument, 
apparatus,  implement,  machine, 
contrivance,  implant,  in  vitro  reagent,  or 


other  similar  or  related  article, 
including  any  component,  part,  or 
accessory,  which  is:  (1)  Recognized  in 
the  official  National  Formulary,  or  the 
United  States  Pharmacopeia,  or  any 
supplement  to  them,  (2)  intended  for 
use  in  the  diagnosis  of  disease  or  other 
conditions,  or  in  the  cure,  mitigation, 
treatment,  or  prevention  of  disease,  in 
man  or  other  animals,  or  (3)  intended  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals,  and 
which  does  not  achieve  its  primary 
intended  purposes  through  chemical 
action  within  or  on  the  body  of  man  or 
other  animals  and  which  is  not 
dependent  upon  being  metabolized  for 
the  achievement  of  its  primafy  intended 
purposes.  The  agency  has  determined 
that  these  products  do  not  meet  the 
definition  of  a  device  because  they  are 
not  an  instrument,  apparatus, 
implement,  machine,  contrivance, 
implant,  in  vitro  reagent,  or  other 
similar  or  related  article. 

As  discussed  in  the  Panel’s  report  (42 
FR  63556  at  63565),  external  otitis,  an 
infection  of  the  skin  lining  the  external 
auditory  canal,  is  one  of  the  most 
common  diseases  of  the  ear.  One  type  of 
external  otitis  is  called  “diffuse  external 
otitis”  and  is  commonly  known  as 
“swimmer’s  ear.”  It  occurs  with  greater 
frequency  during  hot.  humid  weather 
and  has  been  reported  to  occur  in  divers 
and  swimmers.  “Swimmer’s  ear”  is 
apparently  due  to  excessive  moisture  in 
the  external  auditory  meatus,  which 
may  be  the  result  of  various  causes.  The 
external  auditory  canal  is  a  cul-de-sac. 
well  suited  for  the  collection  of 
moisture,  thus  providing  a  basis  for 
infection.  Disruption  of  the  skin  lining 
of  the  external  auditory  canal  by  the 
action  of  the  accumulated  moisture,  or 
by  the  use  of  instruments  to  clear  the  ear 
canal  of  water  after  bathing  or 
swimming,  may  cause  maceration, 
fissuring,  or  laceration  of  the  skin  lining 
and  provide  a  favorable  environment  for 
the  growth  of  bacteria  or  fungi. 

.Although  the  action  of  products  that  dry 
water  in  the  ear  is  limited  to  removal  of 
the  excess  water,  if  this  condition  is  left 
untreated,  it  could  result  in  “swimmer’s 
ear.” 

In  the  tentative  final  monograph  (51 
FR  27366  at  27367),  the  agency  stated 
that  it  recognized  a  population  that  is 
prone  to  develop  swimmer’s  ear  and 
that  the  availability  of  OTC  drug 
products  to  prevent  the  occurrence  of 
this  condition  would  benefit  the 
consumer.  Products  that  dry  water  in 
the  ear  may  prevent  the  occurrence  of 
"swimmer’s  ear”  and,  thus,  help 
prevent  disease.  As  discussed  in  the 
tentative  final  monograph  (51  FR  27366 
at  27370).  the  agency  also  believes  that 
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excess  water  in  the  ear  could  impair 
hearing.  Therefore,  the  drying  of  water- 
clogged  ears  may  affect  the  function  of 
the  ear  by  reducing  a  loss  of  hearing  in 
some  individuals.  Accordingly,  the 
agency  concludes  that  products  that  dry 
water  in  the  ears  are  drugs  under  section 
201(g)  of  the  act. 
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2.  One  comment  requested  that 
products  for  drying  w-ater-clogged  ears 
l)e  allowed  to  make  the  claim  "helps 
ndieve  swimmer’s  ear.”  The  comnrent 
staled  that  the  agency’s  proposed 
definition  of  “swimmer’s  ear”  in 
§  344.3(e)  (51  FR  27366  at  27373)  was 
loo  restrictive  because  it  included  a  , 
demonstration  of  effectiveness  against 
external  otitis  in  a  susceptible  target 
population.  The  comment  mentioned 
that  consumers  have  long  used  the  term 
"swimmer’s  ear”  to  refer  to  the  retention 
of  excess  water  in  the  ears  after 
swimming,  showering,  or  bathing.  The 
comment  argued  that  a  demonstration  of 
efficacy  against  external  otitis  should 
not  be  a  prerequisite  for  a  claim  relating 
to  “swimmer’s  ear.” 

The  agency  disagrees  with  the 
comment.  The  Panel  (42  FR  63556  at 
63565)  defined  swinuner’s  ear  as  a 
“diffuse  external  otitis,”  an  infection  of 
the  skin  lining  the  external  auditory 
canal.  Likewise,  other  medical  experts 
(Ref.  1 )  define  swimmer’s  ear  as  external 
otitis  associate  with  swimming.  Clinical 
symptoms  include  an  itchy  or  painful, 
discharging  ear,  and  a  tender  edematous 
canal  filled  with  debris.  Pseudomonas 
aeruginosa  is  the  predominant  bacterial 
pathogen  in  cases  of  external  otitis. 
Successful  treatment  of  the  infection 
can  require  a  combination  of  topical 
therapies,  including  antibiotics, 
steroids,  drying  agents,  and  acetic  acid. 

If  not  succxissfully  treated,  swimmer’s 
ear  may  lead  to  malignant  external  otitis 
and  mastoiditis.  For  these  reasons,  the 
agency  considers  diagnosis  and 
treatment  of  this  infection  by  a 
physician  to  be  necessary. 

The  comment  did  not  submit  any  data 
to  demonstrate  that  ear  water-drying  aid 
prod  lids  alone  "help  relieve  swimmer’s 
ear.”  Data  showing  effectiveness  of  an 
ear  water-drying  aid  product  as  a  single 
agent  against  external  otitis  would  be  a 
prerequisite  for  a  claim  relating  to 
“swimmer’s  ear.”  The  agency  concludes 
that  the  existing  data  are  inadequate  to 


support  a  relief  of  swimmer’s  ear  claim 
for  any  ear  water-drying  aid  drug 
product. 
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3.  One  comment  requested  that  the 
proposed’ indications  in  §  344.52(b)  for 
products  for  drying  water-clogged  ears 
be  expanded  to  permit  mention  of  the 
source  of  the  water  in  the  ears  causing 
the  problem.  The  comment  suggested 
adding  the  following  words  to  the 
indications:  (“caused  by”  or  “resulting 
from”)  “swimming,  showering,  or 
bathing.” 

The  agency  would  have  no  problems 
in  allowing  the  indications  to  mention 
the  source  of  the  water.  However,  this 
would  not  be  required  information 
because  the  proposed  indications 
adequately  describe  the  use  of  the 
product.  The  agency  would  allow  the 
source  of  the  water  to  appear  as  optional 
additional  information  that  could 
appear  at  the  manufacturer’s  choice.  At 
this  time,  indications  for  these  products 
will  not  appear  in  the  final  rule  because 
no  active  ingredients  are  included  in  a 
monograph  for  this  class  of  OTC  drug 
products.  Should  a  monograph  be 
proposed  in  the  future,  the  optional 
expanded  indications  will  be 
considered. 

B.  Comments  on  Isopropyl  Alcohol  and 
Anhydrous  Glycerin 

4.  One  comment  submitted  a  study 
(Ref.  1)  to  support  the  effectiveness  of  5 
percent  anhydrous  glycerin  in  95 
percent  isopropyl  alcohol  for  the  drying 
of  water-clogged  ears.  The  comment 
stated  that  if  FDA  determines  that  this 
product  is  a  drug,  it  should  be  classified 
as  Category  I. 

The  agency  has  reviewed  the  study 
and  determined  that  the  data  are 
insufficient  to  demonstrate  the 
effectiveness  of  5  percent  anhydrous 
glycerin  in  95  percent  isopropyl  alcohol 
for  ihe  drying  of  water-clogged  ears. 

This  study  involved  27  male  or  female 
volunteers,  between  18  and  65  years  of 
age,  with  a  history  of  water-clogged  ears. 
The  subjects  were  in  generally  good 
health  with  ears  free  of  obstructions  and 
tympanic  membranes  free  of  any 
perforations.  The  objective  of  the  study 
was  to  determine  the  effectiveness  of  5 
percent  anhydrous  glycerin  in  95 
percent  isopropyl  alcohol  placed  in  the 
external  auditory  canal  to  speed  up  the 
evaporation  of  water.  Each  subject  was 
placed  in  the  supine  position,  and  the 
ear  w'as  inspected  with  an  operating 
microscope.  The  ear  to  be  tested  was 


then  filled  with  lukewarm  water.  Each 
subject  was  permitted  to  tilt  his/her 
head  to  allow  the  water  to  run  freely  out 
of  the  ear  onto  absorbent  cotton.  Only 
those  subjects  with  water  remaining  in 
their  ears  were  selected.  The  presence  of 
water  was  recorded  on  tape  by  means  of 
an  operating  microscope  and  its 
television  camera.  Five  drops  of  pnMluct 
or  water,  as  a  placebo,  were  then 
randomly  instilled  into  the  ear.  The 
samples  were  coded  to  maintain  a 
double-blind  so  that  both  the 
investigator  and  subjects  were  unawan; 
of  the  material  instilled.  After  5 
minutes,  the  ear  was  inspected  under 
the  operating  microscope  and  the 
presence  or  absence  of  water  was 
determined.  The  quemtity  of  water 
present  after  treatment  was  recorded  as 
“more,”  “same,”  “less,”  or  “none.”  The 
findings  were  recorded  on  tape  and  the 
subject  record  form. 

Because  participants  were  selected 
based  on  a  history  of  some  problem  with 
retaining  water  in  the  ears  after 
exposure,  it  is  the  agency’s  view  that  it 
is  inappropriate  to  use  a  water^only 
placebo  in  a  study  of  the  indication  for 
relief  of  “water-clogged  ears.”  In  such 
situations,  the  water-only  group  would 
be  expected  to  do  worse  than  a  group 
left  untreated  after  water  exposure.  The 
agency  is  also  concerned  that  the 
method  used  in  the  study  did  not 
specify  how  the  head  was  tilted  nor  did 
it  specify  the  time  allowed  for  the  water 
to  run  freely  out  of  the  ear  onto  the 
absorbent  cotton.  The  position  of  the 
head  and  the  length  of  time  allowed  for 
the  water  removal  ft’om  the  ear  should 
have  been  specified. 

The  agency  does  not  consider  a  study 
population  of  27  subjects  adequate  to 
demonstrate  that  the  results  are 
statistically  significant.  Based  on  its 
statistical  evaluation  of  the  results,  the 
comment  reported  that  the  product  was 
effective  in  22  out  of  25  subjects’  ears 
(88  percent)  and  that  the  placebo  was 
effective  in  3  out  of  24  subjects’  ears  (12 
percent),  a  highly  significant  result  (Chi 
Square  <  99.9  percent).  However,  the 
agency  finds  that  a  Yates  correction  of 
Chi  Square  should  have  been  used  for 
this  small  cell  size  study.  A  reanalysis 
using  this  correction  was  never 
provided. 

While  the  study  provides  some 
supportive  information  on  the  product’s 
drying  effect,  at  least  one  additional 
well-designed  confirmatory  study  with 
an  adequate  number  of  subjects  is 
needed.  Because  the  submitted  data  are 
inadequate  to  establish  effectiveness  for 
the  drying  of  symptoms  of  water- 
clogged  ears,  neither  anhydrous  glycerin 
nor  isopropyl  alcohol  is  included  in  a 
monograph  for  this  use.  The  agency’s 
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detailed  comments  and  evaluation  of 
the  above  data  cure  on  file  in  the  Dockets 
Management  Branch  (Ref.  2). 

The  agency  considers  this  product  to 
be  a  drug.  (See  discussion  in  section 
I.B.,  comment  5.)  The  agency  has  been 
informed  that  the  comment  plans  to 
conduct  another  study  to  establish  the 
effectiveness  of  this  product  for  the 
drying  of  v^rater-clogged  ears  (Refs.  3  and 
4).  When  the  study  is  completed,  the 
comment  should  submit  the  data  in  the 
form  of  a  petition  to  establish  a 
monograph  for  this  type  of  OTC  drug 
product. 
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5.  One  comment  discussed  the  status 
of  glycerin  in  a  product  containing  5 
percent  anhydrous  glycerin  in  95 
percent  isopropyl  alcohol.  The  comment 
contended  that  glycerin  was  not  an 
active  ingredient,  but  that  glycerin  was 
the  vehicle.  The  comment  stated  that 
the  product  did  not  make  any  claims  for 
glycerin  as  an  active  ingredient  and  thus 
no  further  testing  for  the  glycerin  in  this 
product  was  necessary.  The  comment 
stated  that  glycerin  was  miscible  with 
both  water  and  alcohol  (Ref.  1)  and, 
thus,  glycerin  was  particularly 
appropriate  for  use  as  a  vehicle  in  this 
product. 

The  comment  pointed  out  that  the 
agency  had  previously  stated  (Ref.  2): 

In  order  to  meet  the  requirements  for  a 
combination  product,  each  ingredient  must 
he  tested  alone  and  also  in  combination  to 
show  effectiveness  for  the  proposed  claims  . 
However,  if  glycerin  functions  only  as  a 
vehicle  (and  the  need  for  it  as  a  vehicle  is 
shown)  and  no  claims  are  made  for  it  as  an 
active  ingredient,  additional  testing  w’ould 
not  be  required  for  this  ingredient. 

The  comment  added  that  the  Panel 
stated  in  its  report  on  OTC  topical  otic 
drug  products  (42  FR  63556  at  63562) 
that  “glycerin  is  used  in  topical  otic 
products  *  *  *  as  a  vehicle  because  of 
its  solvent  properties.  *  *  *  Its  viscosity 
makes  it  useful  as  an  ingredient  in  both 
liquid  and  ointment  forms  of 
medication.  *  *  *  Glycerin  is  widely 
accepted  as  a  vehicle  of  choice  in  otic 
products.” 

The  agency  does  not  have  sufficient 
information  demonstrating  that 


anhydrous  glycerin  functions  only  as  a 
vehicle  in  this  product.  The  anhydrous 
glycerin  could  have  an  active  role  in  the 
product.  One  text  states  that  anhydrous 
glycerin  alone,  or  mixed  with  vinegar, 
will  help  to  remove  water  from  the  ear 
(Ref.  3).  The  comment  did  not  provide 
any  data  to  show  that  at  the  5  percent 
concentration  present  the  anhydrous 
glycerin  does  not  contribute  to  the  effect 
of  the  product.  In  order  to  show  that 
glycerin  does  not  have  an  active  role  in 
the  product,  it  needs  to  be  shown  that 
the  product  with  the  glycerin  is  not 
superior  to  95  percent  isopropyl  alcohol 
used  alone.  If  the  combination  is 
superior,  this  would  show  that  the 
anhydrous  glycerin  contributes  to  the 
product’s  effectiveness.  The  agency 
believes  that  a  four-arm  study 
(combination,  95  percent  isopropyl 
alcohol,  anhydrous  glycerin  alone,  and 
placebo,  which  would  be  no  treatment) 
should  be  conducted  to  clarify  the  role 
of  the  glycerin  in  the  product. 

In  addition,  if  the  glycerin  were  found 
to  act  only  as  a  vehicle,  then  the  pr!)duct 
would  have  to  be  labeled  accordingly. 
The  product  could  not  continue  to  be 
labeled  as  5  percent  anhydrous  glycerin 
in  95  percent  isopropyl  alcohol. 
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10th  ed.,  American  Pharmaceutical 
Association,  Washington,  p.  400, 1993 

C.  Comments  on  the  Isopropyl  Alcohol 
and  Acetic  Acid 

6.  One  comment  requested  that  a 
combination  product  containing  95 
percent  isopropyl  alcohol  and  3  percent 
acetic  acid  be  included  in  the  final 
monograph  with  a  claim  for  the 
prevention  of  swimmer’s  ear.  The 
comment  urged  the  agency  to  consider 
this  combination  because  isopropyl 
alcohol  with  anhydrous  glycerin  was 
proposed  as  category  III  for  drying  of 
water  in  the  eeurs  (51  FR  27366  at  27370) 
and  2  percent  acetic  acid  in  distilled 
water  was  category  III  for  prevention  of 
swimmer’s  ear  (51  FR  27367).  The 
comment  stated  that  preliminary  data 
from  a  study  suggested  that  this  product 
may  be  statistically  significant  in 
diminishing  the  frequency  of  otitis 
externa  in  children  during  the  summer 
months.  The  comment  concluded  that  a 
product  containing  95  percent  isopropyl 
alcohol  and  3  percent  acetic  acid  was 
effective  in  drying  of  excess  moisture  in 


the  ears  as  well  as  re-establishing  the 
acid  mantle  in  the  ear  canals. 

As  the  comment  noted,  in  the 
tentative  final  monograph,  the  agency 
placed  several  products  in  category  III: 

(1)  2  percent  acetic  acid  in  distilled 
water  or  propylene  glycol  and  the 
combination  of  5  percent  anhydrous 
glycerin  and  95  percent  isopropyl 
alcohol  for  the  prevention  of  swimmer’s 
ear,  and  (2)  the  combination  of  5  percent 
anhydrous  glycerin  and  95  percent 
isopropyl  alcohol  for  the  drying  of  water 
in  the  ears  or  for  the  relief  of  the 
discomfort  of  water-clogged  ears  by 
drying  excess  water. 

The  comment  did  not  submit  any  data 
on  this  combination,  nor  was  this 
combination  considered  by  the  Panel  in 
its  report  or  the  agency  in  the  tentative 
final  monograph.  More  data  were 
needed  on  all  of  these  products. 

Likewise,  adequate  data  to  demonstrate 
the  safety  and  effectiveness  of  the 
comment’s  product  are  needed.  Because 
no  data  were  submitted  to  establish 
safety  and  effectiveness,  the 
combination  of  95  percent  isopropyl 
alcohol  and  3  percent  acetic  acid  for  the 
prevention  of  swimmer’s  ear  is  not 
being  included  in  a  monograph. 

II.  The  Agency’s  Final  Conclusions  on 
OTC  Topical  Otic  Drug  Products  for  the 
Prevention  of  Swimmer’s  Ear  and  for 
the  Drying  of  Water-Clogged  Ears 

At  this  time,  there  is  a  lack  of  data 
from  adequate  and  well-controlled 
studies  to  establish  that  acetic  acid, 
isopropyl  alcohol,  anhydrous  glycerin, 
or  any  other  ingredients  are  safe  and 
effective  for  use  as  a  topical  otic  drug 
product  for  the  prevention  of  swimmer’s 
or  for  the  drying  of  water-clogged  ears. 

Therefore,  any  ingredient  that  is 
labeled,  represented,  or  promoted  for 
OTC  use  as  a  topical  otic  drug  product 
for  the  prevention  of  swimmer’s  ear  or 
for  the  drying  of  water-clogged  ears  is 
considered  nonmonograph  and 
misbranded  under  section  502  of  the  act 
and  is  a  new  drug  under  section  201  (p) 
of  the  act  for  which  an  approved 
application  under  section  505  of  the  act 
and  part  314  of  the  regulations  (21  CFR 
part  314)  is  required  for  marketing.  In 
appropriate  circumstances,  a  citizen 
petition  to  establish  a  monograph  may 
be  submitted  under  21  CFR  10.30  in  lieu 
of  an  application.  Any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  this 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914).  the  agency 
published  a  final  rule  in  21  CFR  part 
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310,  establishing  that  certain  ingredients 
under  consideration  in  a  number  of  OTC 
drug  rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7,  1991,  and  included  in 
§  310.545(a)(15)  the  ingredient  ac.eti( 
acid  that  had  been  previously 
considered  under  this  rulemaking  for 
use  as  a  topical  otic  drug  product  for  the 
prevention  of  swimmer’s  ear  and  for  the 
drying  of  water-clogged  ears.  The 
agency  is  revising  §  310.545(a)(15)  to 
clarify  that  products  for  the  drying  of 
w’ater-clogged  ears  are  also  included  in 
the  regulation  and  to  add  new  paragraph 
(a)(15)(ii)  to  include  the  ingredients 
covered  by  this  final  rule 

III.  Analysis  of  Impacts 

No  comments  were  received  in 
response  to  the  agency’s  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (51  FR  27366 
at  27371).  FDA  has  examined  the 
impacts  of  the  final  rule  under 
FJxecutive  Order  12866  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and,  thus,  is  not  subject  to  review  under 
the  Executive  Order. 

The  Regulatory  Flexibility  Act 
nxpiires  agencies  to  analyze  regulatory 


options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  particular  rulemaking  for 
OTC  topical  otic  drug  products  for  the 
prevention  of  swimmer’s  ear  and  for  the 
drying  of  water-clogged  ears  is  not 
expected  to  pose  such  an  impact  on 
small  businesses.  As  noted  alwve,  the 
ingredient  acetic  acid  has  already  been 
removed  from  OTC  topical  otic  drug 
products  for  the  prevention  of 
swimmer’s  ear  and  for  the  drying  of 
water-clogged  ears.  The  agency  is  only 
aware  of  several  OTC  topical  otic  drug 
products  containing  isopropyl  alcohol 
and  anhydrous  glycerin  labeled  for 
these  uses.  Accordingly,  based  on  the 
number  of  affected  products,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  th%t  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Dnig,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1 .  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows; 


Authority:  Secs.  201,  301,  501,  502,  503, 
505,  506,  507,  512-516,  520,  601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331, 351,  352, 
353,  355,  3.56,  357,  360b-360f,  360j,  361(a), 
371,  374.  375.  379e;  secs.  215,  301,  302(a), 
351,  354-360F  of  the  Public  Health  Service 
Act  (42  U..S.C.  216,  241,  242(a).  262,  263b- 
263n). 

2.  Section  310.545  is  amended  by 
revising  paragraphs  (a)(15)  and  (d)(1) 
and  by  adding  new  paragraph  (d)(18)  to 
read  as  follows: 

§  31 0.545  Drug  products  containing 
certain  active  ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)  *  *  * 

(15)  Topical  otic  drug  products  for  the 
prevention  of  swimmer’s  ear  and  for  the 
drying  of  water-clogged  ears — (i) 
Approved  as  of  May  7,  1991 

Acetic  acid 

(ii)  Approved  as  of  August  15,  1995. 

Glycerin  and  anhydrous  glycerin 

Isopropyl  alcohol 

***** 

(d)  *  •  * 

(1)  May  7,  1991,  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(2)(i), 
(a)(3)  through  (a)^),  (a)(6)(i)(A), 
(a)(6)(ii)(A),  (a)(7)  (except  as  covered  by 
paragraph  (d)(3)  of  this  section),  (a)(8)(i), 
(a)(9)  through  (a)(10)(iii),  {a)(12)(i) 
through  (a)(12)(iv),  and  (a)(14)  through 
(a)(18)(i)  of  this  section. 

(18)  August  15,  1995,  for  products 
subject  to  paragraph  (a)(15)(ii)  of  this 
section. 

Dated:  January  31,  1995 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Pol  ky. 
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Announcing  the  Latest  Edition 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System  * 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
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*5173 

□  YES,  please  send  me  the  following: 


Charge  your  order.  ^ 

It's  Easy! 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register -What  It  is  and  How  To  Use  it,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

ptostjgc  and  handling  and  are  subject  to  change. 
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Please  Choose  Method  of  Payment: 


Check  Payable  to  the  Superintendent  of  D(K*uments 


1  1  GPO  Deposit  Account  1  1  1 

1  1  1  M-n 

1  1  VISA  or  MasterCard  Account 
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1  1  1  1  1  (Credit  card  expiration  date) 
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1 _ 1 _ 1 _ 1 _ 1 

your  order! 

(Authorizing  Signature) 

lRi-\  1  111 

(Purchase  Order  No.) 

.May  we  make  your  name/addres.s  asailable  to  other  mailers? 


VES 

□ 


NO 

□ 


Mail  To;  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS’  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


APR  SMITH212J 

DEC95  R  1 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

AFRDO  SMITH212J 
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JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn;  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop;  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

*  5468 

□YES,  please  enter  my  subscriptions  as  follows: 


Charge  your  order, 

To  fax  your  orders  (202)  512-2233 


.  _  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 


subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ _ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  |  |  |  |  [(expiration  date) 


Thank  you  for  your  order! 


Daytime  phone  including  area  code  Authorizing  signature 

_  Mail  To:  Superintendent  of  Documents 

Purchase  order  number  (optional)  RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$24.00  per  year 
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Superintendent  of  Documents  Subscription  Order  Form 
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□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

It’s  easy! 

To  fax  your  orders  (202)  512-2233 


_  l>SA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26. (X)  each 

_ Federal  Register 


T  he  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(C  ompany  or  personal  name) 

(Please  type  or  print) 

(Additional  addres.s/attenlion  tine) 

(Street  itddrevs) 


Index  (FRSU)  at  $24.00  each 

For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

LI  GPO  Deposit  Account  |  |  |  |  |  |  |  1  —  Q 
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(Authori/ing  signature)  10/94 

Thank  you  for  your  order! 


(I’urehase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 

Documents 


Weekly  Compilation  of 

Presidential 

Documents 


dtliiNrf  !4. 
VotuNia  JH-Nt.'HKr 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President’s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidenti£U  activities  and 
White  House  announcements. 

Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  (i9BK|  PSW 

*  5420  It's  easy! 

To  fax  your  orders  (202)  512-2233 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1 

can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Please  type  or  print) 


For  privacy,  check  box  beiovv: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  1  |  |  ~  Q 

□  VISA  □  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  to 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  b«t  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  al^ut  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  Is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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Oder  Processing  Code: 
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Charge  your  order. 

It’s  easy! 
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please  send  me 


To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ _ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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